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DISTRICT OF COLUMBIA, to xvit ; 

f""""? gE IT REMEMBERED, That oa 
s .^* ^- ^ ■ this thirtieth day of Italy in the year 
^^^^^•fig of Our Lord, eighteen hundred and se- 
ven, and in the thirty-first year of American L> 
dcpcr.dence, Westcott 8c Company, of the said 
District, hath deposhed in this Office, the title of 
a book, the right whereof they claim as autho: s, 
in il:^ v^ords following, to wit: — ^' The Triat. 
" c/^ K-\ri . Aaron Burr, on ' an Ltdictment Jy^r 
^' Trfaj^^on, before the Circuit Court of the UniiwI 
" Statt"^, btuHn Ridimond^ (Virginia)^ May Tern, 
*' eighteen hufidrcd and seven : Including the Jrg ^ 
" ments and Decisions on .all the Motions 7nade d\<* 
** ring the Examination and Trialy and on the Mc- 
" tion for an Attachment against Ge7ieral JVilkinson^ 
in conformity to the act of the Congress of th - 
United States, entitled "An act for the encou- 
ragement of learning, by securing the copies ol 
maps, charts, and books, to the authors and pro-, 
prietors of such copies, during the times therein 
mentioned." 

G. DENEALE, Clk. 
• • , • • • • 

••••*<?r tVeSDT^Wict of Columbia. 



•• • • •• 

• • • • 

•• • • • 
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MONDAY, August 3, 1807. 

JPrcfent, JOHN MARSHAL, Chief Jufticc of the United States. 

The trial of Col. Aaron Burr this day commenced, pursuant 
to adjournment, on an indi£lment for treafon againft the United 
States. 

The Court aflemblcd at 12 o'clock, and an immenfe concourfc 
of citizens attended to witnefs the proceedings. 

A few minutes after Col. Burr entered, attended by his Coun- 
f^l and Mr. Alilon, from South Carolina. 

Mr. Hat obferved, that he could take no fteps in the bufmefs 
until he had afcertained whether the witnefles fummoned on the 
part of the United States were prefent He rherefore requctfled 
that their names might be called over, which was accordingly 
done; when it appeared that of 102 on the lift, only 19 were 
prefent. 

Mr. Hay begged leave to mention, that he had nothing more 
to fubmit to the Court this day. It was his duty to furniih the 
accufed with a lift of the Jurors, and their places of refidence ; 
but on account of feveral difficulties, it would be impofTible to 
make out thofe lifts before the day after to-morrow^ which time, 
after fome converfation, was agreed to. 

He a!fo obferved, that it might be proper to haVe the names of 
the Jurors called over, though not impannel them at prefent. 
They were accordingly called ; and of 12 fummoned from Wood 
county, and 36 from the body of the Diftrict of Virginia, as 're- 
turned by Jofeph Scott, Mar(hal, b*^,t^:\yp,were abfent. 

Hetbcii rQquQKi^ihQ''hpxiihi{'th4^h(i;r3 as foon a* poflible, a 
correct copy of tKis-^Jfl'tO' the oppofite Counfel. 

Mr. P. Randolph fei^uUed^ wlanlier chis vvas a proper oppor- 
tunity for any man on; th&t'^piktiti'tljp ,{[-\tc his objc£lions to the 
fervice. • : ^•".f-V.* *'*. i% V 

The C- Juftice repliiexl,; riw^ nt 'wbuld be better to wave any 
objeclions, until the Jury were about to be impannelled. 

Mr. Hay wiihed fuch of the witnefles as had not appeared be- 
fore, to be recognized as the others had been : and accordingly,- 
MeiTrs. Duncan, Nevill, McDowell, and Peters, were recog- 
nized by the clerk. 

The Deputy Marfhall wus then about to adjourn the Court— 
•when 

Mr. Burr recalled the rccolleflion of the Court to the mo- 
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tion which hef had made on a form^ occaGon for a fabpcsna iu^ 
cejttcm^ addreflcd to the prefidenf of the United States. That 
nt*\ionh3td been partly complied with. He wiftied to know of 
th\ Court, whether it was not a matter of right for him to^b- 
tai^ a fubpoena duces tecum. If it was not, he fhould lay a fpe* 
cific motion before the Court. 

The C. Justice did not believe it to be the praQice in Vir- 
ginla to obtain fuch a fubpoena upon a mere application to the 
clerk : the motion mud be brought before the Court itfelf. 

Mr. Hay would fay nothing on this, fubjefl, until he under- 
ftood theobje<a: of the application. If it was to obtain the letter 
which was not formerly furnilhed, he would inform the oppofite 
Counfel, that he had it now among his papers, and was ready to 
produce it. 

Mr. Burr. That is one objcS of the application. Another 
is, to obtain a certain communication from Gen. Eaton to the 
Prefident of the United States, which is mentioned in A// dcpo- 
fition. 

Mr. Hay was not certain whether /^^had that eorhmunication, 
but believed it was among his papers. If it was there, he would 
certainly produce it, 

Mr. Burr* If aftv?r a fearch, the gentleman finds that he has 
not the paper, will he confent out of Court to iflue a fubpoena 
to the Prefident of the United States, under the qualification I 
have mentioned ? Iwiihnotat theprefent exigency, to derange 
the affairs of government, or to demand the prcfence of the ex- 
ecutive officers at this place. All that I want is certain papers. 

Mr. Hay could not confent to fuch a meafure : he would ra- 
ther that it fliould go through the regular procefs of the Court. 

Mr. Burr. Then, Sir, I (hall move for a fubpoena c^wrr/ ^ra/w 
to the Prefident of the United States, dtreflking him to attend 
with certain papers. This fubpoena will iflue as in the former in- 
dance. 1 (hall furniOi the clerk with a neceffary fpecification of 
the paper I require. *•.•:*:.••••.; •••..... 

The Court then adjoociiejijjl "W'ejfo^.C'^ayl \\i. o'clock. 

jr^z>w£54ir, .ifiij/«5:j 1807. . 

Mr. Hat requtfted that tfv^'riJWes of tRe witneffes might be 
called over who had hot app^fedV)ai^l<^da3r, and of whofe ar- 
rival he was not yet informpa,'\«ltitK\8^-a2:cordingly done : af- 
ter which he obfcr^d, that the Court would perceive that the 
number of witnefTes att^iding, was greater than on Monday j 
that he prefumed the whole of them would be here in a few days ; 
that he had no doubt they would go into triai during the prefcnt 
term ; but that he could not now furni(h the accuied with fuch a 
lift of the witnefles as was required by law ; for, though he knew 
their (irnames, yet he was ignorant of the chridian names of 
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many, and their places of refidencc. He was not certain to 
what day the Court might properly adjourn. 

Chi>1? Justice. It is of no fort of difference to the Court, 
whether it adjourn from day to day, or to a certain day. 

Mr. BoTTs obferved, that it was fufficient for them to have 
the names of the witncflcs, witliout being particularly exadl about 
their places of refidencc. 

Mr. Hay. There will then be only one more circumftance 
necefTary to go into a trial : it is to know whether the material 
witnefles arc prefent. If gentlemen accept of the lift which I 
am prepared to make out, we may perhaps go into trial on Fri- 
day. But. I prefume, if other witnefles may be fummoned and 
appear, ivhofe names are- not on the lift, that they may be added 
from time to time. 

Mr* WxcKHAM thought it might be material to know the evi- 
dence of fome of the witnefles^ and fuppofed the Attorney for 
the United States could farnifli information neceffary for afcer- 
taining that circumftance. 

Chief Justicc. All that we can fay is, that if the lift naade 
out (hould not prove fatisfaftory, the Court cannot proceed. Let 
the Court be adjourned till the day after to-morrow 

Mr. Hay faid, he would rake the liberty of mentioning one 
circumftance relative to the manner of proceeding in this trial, 
which mijg^ht fave the Court trouble, if it could beadjufted be- 
fore the Jury were impannelled. 

The practice in Pennfylvania is the fame as it is in Great Bri- 
tain^ After the reading of the indictment, the Counfel for the 
profecution ft ate the cafe, and the fads on which it will be fup- 
ported— WitnefTes are then brought, and examined on behalf of 
the profecution---The Counfel for the accufed next ftate the prin- 
ciples of law on which they oppofe the charge, and then exhibit 
their witnefles — The Attorney for the profecution then winds up 
the argument. This is the practice in Gr^at Britain and Penn- 
fylvania ; but not fo in Virginia, wher^^ajUiort ftatertient is firft 




though I (hould prefer the-forAer^ becaufe it may contribute to 
fave the time of the Cbuft.l" tire lis wit^ the Court to point out 
the fyftem which flial&ubiipiiTfaed* 1 believe that in this ftate, 
there never has teen fach a trial as the prefent— ra trial for 
trea'fon. , * . 

Mr. WicKHAM. ThisT is a, point which has never occurred 
to us, and whicKhas not been a matter of deliberation. We 
prefume that the general praftice will be purfued : although 
certainly a deviation nright be mad«, if there wa^ any real ne- 
cclfiry for it. , 
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> Cmyr Justice. I fttppofe the prefcnt motion will be brought 
up on Friday ; but if in the mean time gentlemen can agree to 
any arrangement among themfelves, it will moft certainly meet 
the convenience of the Court. 

Mr. Hay. The arrangement is an important one, not only 
in relation to this caufe, (if we can fee any end to it) but to 
feveral others of. the fame complexion* I am informed that 
BJcnnerhalTet was ycfterday brought to this city \ and it »s ru-. 
fDOuredy that Mr. Dayton is in the neighbourhood. 

Mr. Martin prefumed, that the fame courfe would be pur- 
fued in a profecution for treafon as for murder. 

Chief Justice. We need not come to any arrangement at 
prefent < but, if gentlemen can agree on any mode among them- 
ielvcs by {Friday, it will be acceptable to the court. 

Mr, Hat. .1 (hall beg leave to obferve, Sir, that this cafe 
may be opened on Friday ; and if the Englifh mode be purfued, 
it will be opened in a different way from that which is pointed 
out by the criminal practice of Virginia. Is it not better, there- 
fore, to wdopt fome previous arrangement on this fubjc£l ? 

Mr. WicitHAM. Certain habits are familiar to us all; and it 
produces a fpecies of embarraffinent, to depart from them in any 
degree. We are ufed, for example, to certain ways of proceed- 
ing in criminal profccutipns : Why, Sir, depart from them, or 
run into embarratTment ? But it is lime enough to decide this 
queftion, when the Jury (h^ll have been impannelled. We fhould 
have time to deliberate on it, as w^ell as to confult our client, in 
a cafe which may fo materially concern him; [Mr. i5urr was 
not this day in Court.] 

Mr. Hay. The fole privilege of prefctibing the order of 
proceeding, belongs to the court: and permit me, Sir, to ob- 
icrve, that if this arrangement is pollponed till Friday, we may 
not then be prepared immediately to purfue that courfe which 
the court niray prefcribe; Fpr this reafon, therefore, I wifh the 
court to make an imii«4iS^i& cle^i/iot.; .•••;;•: 

Chief jusTiCK. *ffi? iourtSs uc^iili^g-iij diiaate any. par* 
trcular courfe ; for, althougljd bjv^jre^d. iome books of prac- 
tice, my opinion on this p«iii5^ j^J^cftJ^foMly made up. Perhaps 
the bell fyitcm is pursued hyjgjc^at.liwxai'n* unltfs indeed, fomc 
ether proceeding, had Ve?f>/pljpv&Irtfjr eftab^^ and a long 

courfe of experience ;;in that country*,* Kas, perhaps, atteftedita 
convenience. I am unwilling, t® wave altogether, the practice of 
Virginia, That courfe which appears to me the bed in this cafe, 
cpnfidering the great number of Counfel who are employed, and 
the bcr.«i|ritsof reconciling the favingof time with the clear treat- 
ing of the cafe, is perhaps the following .• Let the cafe be fully 
epened on behalf of the United States, and the teftimony on that 
iidc gone through. Let dnc of the oppofite Counfel^ afte.rwards 
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open the cafe on behalf of the accufed, and the tcftimony on tha^ 
fide be fully exhibited ; then one of the remaining Counfel for th^ 
United -States may comment on the whole evidence, who may 
be anfwered by the Counfel for the accufed ; until, at length, 
the argument Is clofed by the remaining Counfel for the pro- 
fecution. However, this is a cafe in which I do not pretend to 
diftate. 

Mr. Hat. Were this a folitary cafe, Sir, I Ihould feel but lit- 
tle foHcitude on the fubje£> ; but, as we have repeated labours 
©f the fame kind to undergo, Tmuft confefs that it is with much 
regret I hear the dccifion of the Court. The oppofite Counfel 
have not fo much labour upon their ihoulders ; becaufe they arc 
fo numerous, that they may eafily divide and reduce it» 

Mr. BoTTs fuggefted the propriety of adjourning the Court 
till to-morrow, when fomc arrangement might be adopted on the 
fubj§a. 

Mr, Hay. There is this ferious objeflion to the arrangenant 
of the Court. I underftand that after one of the Counfel has 
opened the cafe,- he is to retire from the afiion, unlefs to crofs- 
cxamine the tcftimony exhibited on behalf of the accufed. Now 
J>ow many Counfel are on the other fide ? five or fix : perhaps as 
many as feven. And I underftand you, Sir, that the two remain- 
ing Counfel among ourfelves, are to anfwer them all. It would 
be a moft opprefRve labour upon the laft> whc) winds up the pto- 
fecution, to be compelled to anfwer all thofc who preceded him ; 
and, I ftiould really fuppofci that the firft who opened the cafe^ 
ihould be permitted to come in at the clofe of the argument^ 

Mr. Martin. \Vc have no abjeftions, Sir, if all three wer« 
to come in. 

Chief JUSTICE. I repeat it, that I am not folicitous to adopt 
the arrangement which has been fuggefted. But as to the ob- 
jeflion which has been urged, itfeemstOme, that the feme ar- 
gument will often ba repeated by all. the Counfel for the accufed ; 
and that, of courfc, the Counfel who clofes the argument, will 
have nothing more to do, than :to coileft thefe arguments flpge^ 
thcr, and anfvx^er them all at the fame time. The labour cannot^ 
therefore, be as great as has been reprcfented. However, if the 
•firft Counfel wiih^s to come in, I certainly can have no objec-^ 
rion^ 

Mr. WjRT» It is fcarcely ncceffary, Sir, to call the Court to- 
gether to-morrow, for this purpofe alone. Whatever arrange* 
ment be adopted, we, Sir, {hall readily acquiefce ; if two gentle- 
men, atleaft may be permitted to divide the burden of anfwering 
fix or eight. 

Mr. WfCKHAM faid, there would not be fo many, 
Thp queftion was ihen waved for the prefent, and the Cour> 
«r;is about to adjourn, whcti Col. £dward Carrington (of Rich* 
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mond,) rose and informed the Court, that he had been fo much 
indifpofed on Monday, it was innpoinble for him to attend : that 
his name having been called over on the Jury, and not having 
anfwered, he had conceivM it incumbent upon him to pay fa 
much refpect to the Court, as to appear before it, and to account 
for his abfente. Whether he fhould be able to ferve hereafter, it 
M-asimpoflible for him to fay. 

The court then adjourned until Friday 12 o'clock. 

FR.1DAT, August-]. 
5?everal witnefles were pri-fent^ who had not before appeared. 
Mr. Hay regretted the abfence of feveral witntflcsj but in- 
formed the Court, that he was confident he fliould be able to pro- 
grtfs with the trial on Monday, and, therefore, hoped for an 
adjournment until that day. 

Major Scott, (the M.irflial^ begged leave to trouble the Court 
before its adjournment, I'cjative to the eicpences which lay on 
him, for the f<.fe keeping of Col. Burr, He had been, and conti- 
nued at the expences cf 7 dollars per day. What had been ex- 
pended, he faid he did iiot regret ; but objected to being faddlcd 
wiih its continuance, for, probably, a long time. He had re- 
ceived certain information, that the Secretary of the Treafury 
would refufc to fign his warrant for the charge; and thus his 
whole abftnift would be returned, and unfettled. He was forry 
to be under the ncccffity to appeal to the Court ; but, there ap- 
peared lobe no other way of redrefs. The law only allowed 34 
cents per day, and 50 cents per month. 

Mefsrs Wickham, Martin and Botts obferved, that they 
could not conceive that the Secretary would refufe liquidating 
the account ; afrer the court fiiould have ordered it. Therd was 
no wifli on the part of Mr. Burr, that the Marfhal should pay it 
out of his ov/'ii pocket. On the contr;»ry, they had affured him, 
and they now repeated tha^ alTurance, that he (bould not \ and, in 
the ultimate refufal cf his account, they would reimburfc him that 
expenditure. Cculd it be fuppofed that, amongft the thoufands 
of dollars which this trial would coft the U. States, the Secretary 
would refufe this fmall Item, which was rendered abfolutely ne- 
cefliiry for the accommodation and juftice of the prifoncr j who 
was remov( d from the common jail, becaufe of its loathfome and 
unhealthy ftate, to the penitentiary ; which, ftom its dillancc, 
was acknowledged by the gentlemen on the other fide, would 
not fuit the purpofes of interview between Col. Burr and his Coun* 
fel during the trial. The Court had a right, under the act of 
Congrefs, to "direct* all neceilary expenditures ; and, therefore, 
there was no doubt it would be allowed. 

Mr* Hay did not admit of having acknowledged the propriety 
of removing the prifoncr from the penitentiary to the private 
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houfe ; and, indeed, he was n)uch futprlfcd to Lt it couched i» 
the order by the Court* ' * 

Mr. E. Randolph had a full eonvi<lio.n, that the Counfcl for 
the profecution did confent* 

Judge Marshall ftid he Jimited the order, not on account' of 
my ddmiffion on the part of the Counfel of the U. States, but 
bccaufe He thought it to be right. The argument to the beft of 
his recolle£tion was — that whatever grourid might be uf^^d for 
Mr. Burr being near the Capitol during the trial there \Vould be 
fione during the vacation. 

[Mf. Hay's rctnarksi according to (Jur notes, -^erc thefe r — " I 
do not perceive the necefluy of thefe daily vifits, of which the gen- 
tleman fpeaks. When the trial comes on, then it certainly will 
be neceffary to have more frequent intercourfe with hiai : but, 
till that time, it is unneceffr^ry. They can communicate with 
him by letter, until the triah]" , 

, The Court declared its decided opinion, that any expeace in* 
curred by the Marftial under the order of the Court, tras juftificd 
by law, and would be allowed. There could be no difputc be- 
tween the Marihal and the Secretary of the Treafury on the fub- 
jeft. The Marftial, having always monies of tjie U. States in 
his hands, woiild be uiidoulitedly juftifiablcto retain this funi« 
\trhkh the Court have ordered him to expend, in his own haftd* 
The refort of the Secretary then, would be a fuit; and, forely, 
there could npta court be found, but woiiM decide in favour of 
the Marfliah If any agreement could be made wit^h the accuf- 
ed. It would be niuch the beft* ' * 

Mr. Burr was forry for the ncceflity which occaGoned it to 
appear before the court ; but,, there could be no doubt of the ju(l. 
ticc of the demand on. the Unhed States, of all other con tingrn* 
ciesof the court. He woiild, however; in the ultimate refufal, 
agree to refund the experice* Arrangenients could be made for 
that purppfe after the adjournment. 

He alfo obferved, that he could wifli, before the court ad- 
journed, that there (hould be nathed a pertain day of trial.— This 
is the fifth day fince the commencenaent of the' courts We are 
ready for trial, and wilh it to take place as foofl as poffible ; it 
places me under very great in<joftvdiicncc to be fo long waiting. 
i could wifli the profecutor, orj^e court, if they fee proper, 
would name a dt:finitiye day! 

Mr. Hay. I declared my coimdent expettation that \re Should * 
proceed on Monday ; and,, unlefi fom^ iinforefcen circumflance 
Ihall prevent, we certainly fli all be then, ready ^-Several mora 
-witneffes have attended, and we may expeft enough to go on 
by that day, for which every arrangement will be made, 

IVIr. BoTTs. We have forborne, through the whole of this 
lotigcafe, to fay arty thing on thcfubjefl of delay ; we Kave done 
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{o, bdcaufc it Aould not even be formifed that we Wtlhed topufii 
the trial until the profecutor was fully ready. We have furnmon* 
ed a fmall.numhet of witiiefles i ^d it ha$ been announced, that 
the Marflial does not mean to pay them without the order of the 
Court. This may occafion fame of them to go away, by which 
we (hall be prevented from our pnviiegc. We (hall feel gra* 
tified if 9 certain day, (the fhorterone the better), could be fixed 
by the attorney : if he does not, I trull the Court will take it in 
iiand) and fix one* 

Mn Hay again aflured the gentleman of his determination to 
proceed oh Monday-^nothing occurring, which he could not 
at prefent forefee. 

The Court adjourned until Monday. 

MONO AT, Auguji lo. 

Dr. Wardlaw, one of the venire^ made application to the Court 
through Mr. Wirt, to be difcharged. His wife was in extreme 
danger, and a voyage to New-York .might be the faving of her 
Jife. Thp v^ffel was now waiting. 

The Chief, Justice wiflied to afcertain, \yhethcr there would 
be any objeAion. 

Mr. Burr declaredthat he (houU remain paffivc ^luring every 
^ajg^lication of the kind. 

The Court difmiffed the juror. 

A certificate was read by Mr. M*Rae from Dr. Adams> ftating 
the extreme indifpofition of Randolph Harrifoni another of the 
w«/r^, who was aifo difcharged. 

^. A certificate was read by Mr. Hay from Dr. Upfhaw, ftatitig 
that James Henderfon^ anotberof the t/^/z/re, was fick of a bilious 
fever, and unable to attend. * He was not difcharged. 

Mr. M<Rae read a certificate from Dr. Greenhow, ftating 
that David Bullock* another of the venire^ was unable to attend 
to the requifite duties of a juryma^n through ficknefs : He requeft* 
ed to be excufed ferving. It was granted. 
, Mr. Burr. I am now ready to proceed in the trial. But I 
beg leav^ to ipforra the Jurors, who I fuppofe are all within the 
bearing of my voice, that I have underftood a great number of 
them haye expreffed their opinions on the fubje£l of my guilt 5 
thatthey have formed their judgment, and taken a' bias, which 
ought, in reafon and in law, to difqualify them. I truft that 
thofe gent jemen, finding fuch to be their fituation, will, as 
they come up, voluntariiy^avow it. I ftate this as a duty which 
; every man owes tp himfelf and to me. , 

The clerk informed the j^rifoner, that he was at liberty to 
challenge fuch of the venire as he might objefl to. 

The venire was then called over, and 43 aofweredi 
I. Jiizeliab £u(;ky was firft fummbned into couijt. 
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Mr. BoTTs/ He 18 challenged forcaufc. ^ Hare ybu ever 
formed^ or e^fpreffed an opinion upon the caft ofO^; Burr ? 
Juror,^ I cannot fay that I have Cnce I have been fakiftiohci. 
fere. ^ But before that ? A, Before, I have in tmr ovrtJl Inind. 

Mr» Ha¥. Icould wt(h the queftions put, to amime a ftibre- 
prectfe anid definite fhnpev If ftt<rh queftions is thcfc were to be 
pot to all the jufoi^^ I think I -may venture to pred{£t| that a' 
jury cannot be got in Virginia ^ becaufe there is not a man who 
has not formed an opinion upon a point» which has been the 
fubje£l of univerfal newfpaper difcnflion* Every one • knows 
that this tranfa€lion has excited unufaarconverfation ; and there 
ii not a man ;M»hp' has Kdt engaged in it, aitd' expreflfed bis 
opinion upon the extreme*^ inteiefling documents which have 
be^n jpubliDied. Does the gentleman mean that any perfon who 
has made up his mind upon the circumflrances as pubKihed^ 
iSiould be difqualified from Serving as a juror ? Such do£lrine 
caniiot be fanftioned- by ihh Court. Itamouflts, in my viewj 
to a declaration thit the/priforter is not to be tried. The doArine 
preeifely is, that, if a^y man,' by hit outrageous condtt£l • fliall 
be able to make himfelf the theme of univerfal converfation« 
he might carry his crimes to any extent Whatever : for as every 
body have talked about him, fo no jaror U td be found who have 
not thought about it. I will not pretend to prefcribc the form 
in which the queftion ought to be put ; but I muft obfetve to 
the Courti that it is a queition of very great importancei and 
ought to be formed by the Court 5 as was the cafe in the trial 
of Janies Thompfon Callender. 

Mr. BoTTs* We certainly confider it as a misfortune forever 
to be deplored^ that in this country, and upon this particular 
cafe» there has been too general an. cxprcffioh of opinion. We 
did not require our fenfibility to be raifed upon this fubjcd. 
We know that this generality of fentiment in the cdmmunity, 
will furnilh one of the greateft poffible difficulties in the way 
of a fair trial ; but I did think that there were 12 men to be found 
inVirginiaj who were fo impartial and candid, as not to have 
cxpreffed an opinion. I really hope the profccutor is miftaken^ 
and that the cataflrophe is not already fixed with every ipan in 
the cbmlnutiity 5 fo that he,' whofe fate they are to ^prefide upor^ 
is to be CbnvWied,- right ^ wrong. If this imprelEdh of the 
gentlemanvbe ttiiijlt 6ught--to be confideredasthe' beft poffitle 
reafon» why their vi£tiih fliould not be furrend(^fedJto them. I 
have however one mifcratle confolation left, Sir:. that within 
the limits of the 48, we have confidence eftoogh 'in fome of 
theiTii not feven to interTogaic them upoh the fubje£S ; ani) I 
cannot but indulge d hopV that, even with this reftrift ion, wfl 
fliall, out of this pannel be lucky enough to find ' i z hrnitjh. ftitu 
I aSced this qcieftion^ ^bccaufe 1 iKought, it would bfeft fuit the 
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jpal^tc of tht profecutpf bimfelf. The queftioH in Callendcr'fi 
cafej vhich wag propounded bjr an honoui^ablc Judgt, wb^ was 
afterward! tried for high crimes and mifdemeanours* (^his be- 
ing a pmof fhe ^arge againft him,) was--wbc{ber the' jurpr 
bad JSiade up, and expreffed ah opintan on the guilt of the ac- 
Ciuied. ii^ this paFtlcuhr cafe,' if it fcould raett the opinion, of 
Ibc Court^ I think we (hall have no occafion to interrogate far- 
tUtr* On rhi^ fubjedt we fliall acquiefcijun that conrfc which 
Height be prefcribed. . . ; 

Mn Hay. Th^ qucftion in Callender^s cafe, was not a$ ex- 
prefled by Mr. Bott& It was, whether Ihejr had fornied^ and? 
delivered an opinion on the ftibjeSnaaatter :of the indi^lniem, 
ih^n about; to. be tri<:d; Iiei the jur#r now be alked, whether 
, lie has formed and delivered an opinion on this queilion, to wit-; 
whether the accufcd is guilty of Treafpn. Then we fliall ftand' 
on the fame ground as in th^t cafe. John Baffet (aid, he ha4i 
read Caliender's book, and had formed an opinioii againft him ; 
but the Judge aiked the above queftton a$ tathe indiftment^* 
and he was- received, l^canfe he had not forined an opiniofi^ 
upon the iudieinlcnt, Wx4hM be fatisfied with a Cmilar qucf-; 
tioa in this cafc It i^ ftj^icd in the indiftment, that the prifoner 
^coratritted Treafon on^ianncrhaflVt*s ifland : this is a fpeciiic: 
chiar^ at a fpecified place* Now, it, js well known, that the. 
tranfaflions in which/thf prifoeer iafharged tq have, been cpii> 
ccmed^ in the public opinion, extended themfelvefi.to numeroi^. 
parts firf the United States. It is v<?ry probable, that rooft.of. 
the jurors have not forntied any particular opinion upon thiij, 
qiiertion at all. In ordet, thctif to help them to anfwer fi^e^ 
cifically, it is pro|)er to put that precife queftion to them, as >tQ 
the-crime cbargcd, ^ud the place mentioned, according to the 
itidictment. 

. Mr. B trail. The party ought never to be confined upon an^ 
particular fct fprm of q[ueftion. It is ilic duty of the Court 
to exivmine, whether he ha^j rnaik up his opinion or i^ot* There 
are numerous cafes in the books, where queilions of a different 
nature have been put to jurors. Mr. Baflet, in Call^ndcr^s.cafe,- 
fays— that he had re^d the book, and bad made up his opinioi^ 
on it. This did' not difigualify him» So, in a cafe Qf mucker, 
if a man had feen the murder eommijttedi he would be a good 
jurdT ; bccaufe His mind'co\rtd have no bias o^Ver his eyes, Tl>e 
deckratidh of 'Mtw Bucky is not yet compleaied. By .purfviing 
the queftfeia, the Cp'utt will be able to decide, whether or not 
heis a' proper juror » - « / 

Mr. Martin. Thelre is nothing more certain, fhanihatthc 
l(8aw requires ajuror to cocne forward with the^mo(l^perfe£i and 
unequivocal inlpartiality^ I am really very forjrythc gentleman 
lia$ ind^jJg^ his jealoufy on the impartiality of -bii» <^vvn jScJite ; 
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jlift'rtally ajUbclmtht State of yirgltwa, tofpppofe that twehref. 
men ouitiot be fottnil, who wiU give ad iropafmlvcrdldt/ t 
can ftever give credit ta fti^h a deeUr^tion. Whatlnot ra 
men ta be found iik this exton five State whoba^ nbt ^side'up 
their ;iniod»,lmt demoted the perfan to cl^ath' upon fucb kind of 
tiilimony as oewfpapers afibvd I Thereris a di(ltmilarit]f between 
i^t$ cafe and Callendei^s. Tfaete is ^ law that no man who had 
made up hid mimd apon<fbt*^fatAi» except they are wirhin hi& 
own knowledge, (bould he pot on a jur^. ' Now Callender^flr 
ca£e admitted of eTery man having made up his mind; becaufef 
it was^an indidrocm fora Itbsl in a printed book, which ever^ 
body could vead^ and £eetKe nature and tendency df. But here' 
wJxo kno w>s. what the cvideoceinight be: no reft tmony has yc# 
appeared I and what may appear^ no man can forefee. Bur^ 
fays-tlve Oencleman, the crime charged is Trea(bn: bas tho 
juror m^e up his mind on" 2Vf^<2 / Sir, I Am fure they have 
not; bccaufe i^ery few of them know what Trfcafen is. The 
true queflioo is, Sir, whether they have come hare with their 
mitKis pojfoned s and; liot, .whether ihey are lawyers enough tif 
know wb^ttreafou is* ,, Has the juror made up his mind whether' 
Coh Burr has committed any o&cnce at ali, is the true qucftion,' 
It is the province of the law to point out what that crime is. 

M«.rBoTTS would leave the queftion propofed by-Mt. Hay to*- 
the fame inferences which bimfclf had formerly drawn, tipo» 
the poffibilityof a juror's underftsinding the nature of rheofencQ 
chargcii againft aiprifoneri unlefs^ipon a previous inteftigatioa 
of the faft. Asito qualincation^ he wciuid<}ucte3[ Bacoiii ^58^' 
thata jurpx was to be objeclcd-to, «« ^ he has deflomi hU cpinim 
touching ii)4 'fitter J* . Hawkins ftates, (hat if the juror has faid 
that the accufed be gmltVf or that he deferred to ^c^ hanged i- ci^ 
IQ ht fumjhed^ or exprefled himfclf in any other way, fo as ta> 
leave: roomrfor fuch iaferencesj he is not q^Ufied. I^i Smith 
and Ogden's cafe in New- York, a jaror had exprefled- himfelf 
—♦• that a« far SmitH|3ie ought^^ Iwve fome faVoUr $ biita^ ta 
Ogden^ it was no matter how much he fufFered.'* , He Wag 
i€t afide. Iti the Cafe of John; Fri^^s, 4a, appeqdixf 'oha4hc 
qneftion for ^a new triai, on the ground ai of^ of t^^ «s}tjHMli?^' 
. previous de<Jjiratiotit }^^%^ ircd^i' girv^? bis-opitiidn fii^Q^ 
coijformably to tl^i&d^£krijae* . ' ', • ; •*> «>*** 

C/^i^ Ji^/Vr^ARSH^iUJL. It ^R%bt be' ptK^r to apprizd* Ihfi 
Itcntleniea pf the barwieh the general imprelTjoflSMeMa'tbe mind of 
,^hc Coun, and tKeir views of the fubjo£^ in/its.. prefcnt ftage. It 
h certainly Que of the moil- important princj^lea. to wards the^ 
promotipnof jafticci tbatthofe yiho a|e to paf« upoiirany trial, 
ar< to. .be fully and. clearly unbiased i^mmf tefpe^ f ami< >open 
^ be governed by the evidence that ma^ appear^ im4 to the law 
^p«^' lUe $ft(e|. atnd rtkofe oniy. |# it be f9fftU$i- tbeir^f^r^^ to" 
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jfctOilttce fuch men for, ]iiScc>r8,,thty ought 'ta:4»i prodaced;- tt 
i> be not.poflibk^ yet^ tbbfe imen who Qontie 'preietCTmioed //f 
any rcfpeft, for or ai^atnd i4ie. priibncr, gexicrallv, arc anfit,- 
becaufe rhey do uot feel themfehrrs ircc> to ad* Tms ia a pftn- 
ciplcof natural Juflicc.} it is • alfo .a prihaiplc of .tha,*: Common ' 
law v;hiclvwc b^ve 'r«ctsiv;e4 ftorhrott^.aao^lof^, aiid prhich I? 
iruft we (hall abidi; by, , -"Tke'^fitmc principle of rij^htandjufticc 
ia fecured to us by tht> Con/lim«iottio£ tfae O. £tat«s, I will 
not fay it was adopted by the framqrstal' ihat infUumaW:,. becaufe 
tbcy found that principle in full fpre&^and^ efficacy* The lati-* 
guage of our cpnftitution'.dccjQr^s,i:that, *f inM criminal profc'i- 
cations, the accufed. (ball have* a » ijrHt ^ a '%5eedy and pubHe' 
trial, by an iropattiaJ:Jury.? ; J^Jo por^mi can deprive him of that 
ri|;ht : and tbofe who fumnion the epry, rare bound by their con- 
fCjicncQ and p^th of office, to obey tiie fame mandate of the confti- 
tution : The obje<9: ©£ it is^ that the jury fliould be perfcaiy 
impartial. Nowcan it be.faid to be impartial^ whilft the juror 
has declared Jiis opinion that the prrfoner is guilty, ot in^wcetti /. 
tbat he oi^ght^Q be punifhed, or that he ought not? If a juror 
has roade. hift ckcUratioa upon part of the teilimony^ it is fo 
much tb5 worfe^j fc<;aufo be muft be fuppofed to have, declared 
upon it without 'the fa3s: hzihzving^Jedcled without his- legal 
kio^iedge of the teftioaony,' He isjj therefore, peculiarly unfit 
^r a juror. .There perhaps mi^ht. have been a general ex- 
preffiQn read. Tlic queftioh to fuit fuih a cafe would bc>-*^'. 
*} hiYQ yon formed^, at cleJiv^rjsd, an opifiionr on the cafe of Col. 
l^urr ?" Every nofean has received impreffions j but tbofe impref- 
fjons, if they are; not firong, might not difquaiifyhim,, A rfian 
for tnfiance, might; thirik' that he is a£lionabie ; might think that . 
fccis wrong 5. or^ t^at he is riotv U might not ckrewd to the 
i^erit^ and full nature of the cafe for which the prifoner^ftands 
i^di^led. : if it doft* . npt, the juror, might be faid to be fair 5 
becaufe his . mind is free 10 receive further impreiFion^; Thfe 
qjieilipn (l^ouid therefore afcertain, whether he has aay opinion 
fprmed^r not, on jHe cafe,,a& it^is. - : * ^ 

: 4^ to the particular c^()aii^ichhas[ :i>een' quoted) Mr. BaflfetV 
kldtcs^ <^ book* > lie xlfclared that l^e.waa;^f opinion^' tha^^ 
Hie iNliiAi yf^A a]ibQ)4^;btt,C;he had^ np opit^ofT whether Callender. 
Wil^ #r was not, ihe author of thatWok* 'Suppofe;, in the pre- 
HiH iKife, a^an (fef^ttld bejaftctW^Hisit nroafotiable^to oyej?throw 
Ae jgpyernjOQei3kfeof the t3nit^^ StatgstPV^^ .Yes my mind is madCs 
up upon- this fubjeft,!; j S'Bijtt do you belicvej^ or^have you form- 
ed an j)pioip«r: tihat Ac prifoner at tlKrbarisi^Ciiiry of that aft f 
that h^..€yd,rajllL-^b4e a tody of nun. at a certain fjlace to aecom^ 
plifthariy-^^pfjtftat n^tiwc ?"- Hi»^nd might »ot be formed t» 
anCwerthis <ju^ion> e^her afficmativadf* or ncgarlveJy Vrfctcrfufc 
Hip migj^t:>r;sut ta^eai^ tbt istSti iidXt&i ^ tbte kw^ 6& thif fub)e<$ik 
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ificpounded to him, to make this h(k trealbn or not NdVi takt 
ft in thi$ view -..Every man might have focmed an opinion as to 
the trcafonableiiatttrc of certain aifts v but, it is the appUcs^tioh 
of that treafon to the individual, that makes the opinions of tht 
juror objedliona We. . . « . 

The Coupfel wilJ goon with the queftions^ . . 

Mr, Botts, to t;b« Juror . Did you form and cKprcfs an opinion 
that CoL Surr wa6 guilty? Jurcr- I did not. %^. What 
•opinion didyoii for/tt opon CoL 6urr*8 cafe ? A. I only, form- 
ed an opinion from the,' general rumour. ^ What was that 
opinion i A^ ' Why that any man, ading in the way in which 
he tras faid to aili ought to be hung, for it would fave the 
lives of thou fands, ; 

Mr^ Burr, Did you e3q>refs your opinion that Col. Burr was 
that man? J^i^i"^ I did, ^ from g<;aeral clamour. 

Mr^ Hay. 1 am to underftand then, that the mode ufed in 
(^altenderVcaJe isoverrulejd, 

G. Jtijlice i am not. fvre how that » : It is so generally^ but 
not particularly! ^s to the indiflment itfclf* 

71^2/^^. Gr/^^i. I think the queftion related to the matter In 
tfffte, . ' V • ," 

Mr, Hay. I wift it to be underilood, that I difier with the 
gentleman at the bar T but all thatlobjef); to, is the eftabliOi- 
ment of a pofiti^nj that the queftiou fiiall relate to the parti* 
cular individual. ^ < » . 

Mr. JP'trtiQ the J»*^. ^ Did lundclftand tbtt yofihad heard 
arumour of Cpl. purr's con^d in your country j and thatf 
up6n thefe rumours you expreifed your opinion that the man 
who had fo a£ted ought to be hanged i A» . Tes : that was my 
opinioii^ ' ' >, 

^ But> if; you were to 1^ fwotrn Upon this pannei, would 
you form your opinion upon this rumour^ or would you require 
complete evidence of his guilt? a. Complete evidence, to be 
/lire, ^i Have you ever formed an opinioj[^» whether Cofi 
Burr committ^ Treafon upon Blennerfaafiet's afland ? a. I 
cannot fey that I have ; all that 1 know, is upon rumour. .. 

Mr. Martin obferved, that it was impoffible to corice^ve tbsit 
tjir^ was an impanel jury manr. ^ 

Chii&f Justice. We cannot receive fucb a jtiron [Set qfidej 
2. ^ames G. Lard/ey w3L%ntxt called, and de fired to anfwer upon 

fuch queftion^ as he had heard put to the fblrmer juror. A* 

I have iexprefled my ppinic^s relative tp the pirifd'ner at, the 

bar fomtf time pa% unfavourably. 

Court. Haveiyou formed any opiniOii upon tht indi£lm^nt i 
A. I have not heard the indictment y mf imprelBohs of him was, 
that he \<^a8 guilty, 

Mr. Martin. Di^ you receive that opinion from the pews- 
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papers '? A, I did- .CotniT. Do you rccollcS cj^fyrefling fuch 
ftn.optoioti before this time I A* Yei, at different times. ^ 
Did you fay that, he ought to be hanged ? A. I do not rccoTlef^ 
that I did : I may have.fdid fo ; I generally expreffed ntyfeff that 
he was guilry of Trdafon. \Hc wasfct tifide^'] 

3. James Cofnpton^z%C%\\eA* 'v 

Mr. BoTTS. Have you iSver formedt and cxpriifled your opi- 
nion upon* the fubjeft of the gtiilt of Cot. Burr ? A. Yei, from 
hcarfajn* ^ Did you cxprcfs an opinion that he was guifty ? 

A» Yes, from what I uiiderftood* I hSive. "* 

Court. Did you uhdcrftand him 10 begtrfltyof the crime of 
Treafort ? Juror. I never knew him W have been guifty of any 
thing elfc. [Set njide.^ 

4; Hamiltm Mtfvifin was called. I have frequently talked with 
Other people: I do not particulairly recolleA^ the words I ex- 
prefied rhut, from the ftatements that were made by different 
gentlemen, Iconfidered him, if they people fpoke the truth, to be 
guiUy* I never knew sitiy thing of Mr. Burr myfelf. 

Mr. Burr, Have you never cxpreflcd any opinion about it ? 
Jurar. No, (ir, never that I know of to my own knowledge. I 
only thought from clamour, that it might be fo. ^ Did you 
cxprefs it as your opinion, frowi what you heard, that he was 
|[Biltyl A. I did fey that if thefe things were true, he Wgs 
gaiky \ and that I was ferry It fhould be fo with any gentleman. 
^ Dij/ you mean by that to infer your belief that it was true» 
and that you wrte forry'fer it I A, I do not know ; but,- 1 did 
rather b«Iieve it to b<!$ true, at that time. I fpoke mighty little 
:riKme it, as I was in no pttbiic o£Bce. 

Mr; M*R4j(u Then you never gave a pofitive opinion? A. 
No, fir. ^ Only if tbofe thihgs were true ? A* Yes. I never 
fn m^y real heart condemned him \ becaufe I never kricw ^hat 
fais determination was» 

Mr. WiCiCHAM» Did you ever etprefs a belief that he was 
ItttUty ? A. I will not fay^hat I did not fay he was guilty; I 
believe, from my impreffions^ it was that if thefe fa£ts were 
true. I cannot charge my mind with that : I would not be qua- 
itfied« ^ Has this ever been a fubjefl: of converfation with 
70U ? A* Why, fir, at the time that this happened, I was in 
Alexandria^ ^. But have you not liflened to converfation on 
this fubjeft ? A. Xt%. ^ Well, w^ it your impreffion or not 
that the charges were true ? A, I do not know that it was : it 
vasalways a doubt m my brcaft. . Mr. Botts. Do you rccol- 
k£l ever faying that he ought to bepunifli;d? A. I have fald 
that, if he was guilty, he ought to bepunifhed. 

Mr. Martik. Did you think this from public rumour, or 
how ? A. I was in hopes that there was not fu much truth in it. 
I cannot fay etthet way as to any pofitive expredion. 
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Mfy^DreWi deputy-mardjal, was called atiJ fwofn, as to wha|t 
he might have heard the juror fay. Mr. Lanlly, Mr. ConwelU 
jlnd Mr. Bucky were alio aflced s but neither of them had heard 
Expreffions of any kind, refpedting the prifoner, from him. His 
(gxannination was po/Ipaned, 

5* TaUs S. Connjuell believed that he had cxprefTed his opinion. 
By the reports that he had heard, he thought that he mnjl b« 
guilty of Treafon. Ct^wf-r. Did you fay fo ? -^. Yes. \^Set afide.y 

6. Jacob Beefon had formed his opinion upon the fubjeft of 
CoL BurrV giiiit : his opinion was formed upon newfpaper pub- 
iicationsj and upon the circumflanccs which occiarred upon other 
information. He had borne arms again 11 him ; and, from ill 
his iraprefliohs, did not feel at liberty to ferve. [_Set nftde'] 

7. WilUam Prince declared himfelf to be of the fame opinion 
with the laft juror. He had borne arms to fupprefs the mea- 

' fdresonBlannerhairet'sifland, and defcendcdthc river in ft arch 
bfBlannerhaflet. iSet aftde.-] . 

8. Nimrod Saunders had cxprefled opinions previous to b^in^ 
fiimrrioncd on the jury. He had faid that Mr. Burr was guilty ^ 
bf Jiigh treafon. iSet ojde,} 

fe. ThoniasCreel wascallH. ^ 

. ulfr. ^o//jf. Hi^e you any declaration to make? v// No. ^ 
Have you ever form<ed> and exprefled yoyr opinion upon the 
guilt of Col. Burr ? -^. No, I have not, to the bed of my recoJ- 
Icdion. ^. Did you not fay that he ought to be puniihed i A. > 
No, I never did. ^ Have you ever bofn^ arms to go to Blan- 
herhaflet'^ ifland ? ji. Tes, I di^. ^ Did not you expreCi' 
yourfelf at that time ? A* I cxpreflied myfelf in this way : that 
Burr was a fenfiblc man, and that if there wa^ any hole to creep / 
but of^ he would find \i ; and that he had made a tool of Blah- ■ 
nerhaflet in the bufinefs. 1 did hot at tbat time, know >vhether 
there was any crime at all committed, but I fuppofed there was. 

Afr. JS«m Then you did ftippofe that Col; Burr had kd Mr. 
Blannerhaflfct into a Cohpme, or fometbing ? A. i did, and 1 did 
thinkit was not very right. ^ But; did you riot think, at that 
time, thathe ought to be pupilhed for it .^ A. Why, t did not 
kno\»r, I faid that if it was f aft ^ what I heard, and that there , 
was a crime init, you ought titxiJC puniftied. 

Mr, M^Rae. Did you evetpeiilprefs yburfslf about the fa£t, ab- 
folutely andpofitively ?. -4t No, Inevetdid. ^. Diid you nevejr 
form an opinion about It ? ><i N^j IneHrdid. 

Mr. Wkhham. Did yfitu not think that there was a.crime in his ^ 
fondu£l; treafon or foojcthing -^ A. I couk( not fay w^hat crimer 
it was. I do not think I ever formed an opinion about' it. ^ 
Did yoii think, Col. Burr or Blanncrhaflet the moft guilty ? a* 
I think that Blanncrhaflet was .more to blame than Col. Burr^ 
becaufe Blannerhaflet was well to live, and Burr's cafe ,wa$ a 
4efperate one j therefore I did not blame him at alL Mr* TTUh- 

C 
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hafiu A man who makes fuch a declaration as this is not fit for 
a juryman in any cafe, becaufc he wants, a knowjcdge of the dif- 
tinftioils of right and wrong. 

Mr. M*Rae. Then you fuppofi: Mr, Burr led Blanncrhaflct into 
this ? -^. I fuppofed he had. I had that opinion j and that he 
was the' caufe of BlanncrhaiTct's guilt. ^ Have you ever ex- 
-prcfted that opinion ? /I. 1 think 1 have frequently ; I never, as 
I know of, did fpeak much about it j but I always thought that 
Mrs. Blannerhaflct led her hufband into it, and that Mr. Burr 
was the caufe of it alL Mr. Wickham — have you ever faid that 
YOU thought that Mr. Burr defcrved to be puniflicd ? J. Per- 
Saps I have faid that if he was guilty he ought to be puniChed. 
J^ You have faid before that you believed hira to be guilty? 
yi. Guilty of what ? Mr* Wichham — Guilty of all the mifchief* 
Juror—'Nat I have not. ^, Have you ever expreffcd an opinion 
ibat he ought to be punifhed i A. I never did. 

Mr^ Wirt''\ undcrflood the opinion ti the court to have been, 
that a man having formed an indefinite opinion, as to the fa£ts or 
guilt, was not enough to difqualify him. . \ 

Chuf juJlice—'lDMsx is the opinion of the Court, 
[^rhe Juror was fet nfide for further examinatipH.Q 

10— Anthcmy Buckuer— I have oftentimes faid that Colonel Burif 
deferved hanging for his condu6l, from the rumours and cla- 
mours that are through the country, [Sft afide'] 

II— David Creel had only formed his opinion from the ftatc- 
ments that he had feen in the newfpapers : and, if thefe accounts 
were proved to be true, he certainly was guilty of treafon. This 
he had often faid -, and further, that he ought to be hanged. 
ISet qfide.-\ 

Quellion by Afr. B:^tts- —Do you know what your brother, Tho- 
mas Cteel's opinions upon this fubjeft were ? A* I cannot fay 
that I do, or that I ever heard him fay any thing pofitivciy upon it* 

1 2. John Horace Upjhaw—l have had impreffions rather unfa- 
vourable to theprifoner. I do not know that they can be calle4 
opinions, becaufc they only arofe from fuch evidence as newfpa* 
pcrs can afford. I do not know that I am prejudiced : I believe 
not. ' ^ , 

On Mr. 5«rrV rifmg to challenge Mr. Upfhaw for caufe, 

Mr. Hay obferved, that he really apprehended that the expo-^ 
fition which appeared to be affumed from th« opinion of the Court, 
, would e;cciude thef United States from being able to bring on \ 
trial. . ^He has im^rejfiqnsy but he could not venture to call thei^ ; 
opinions : they were not enough deep-rooted to merit that ap^^^ 
pellation. Now, fir, who has notfprmed impreffions; but thefel 
arc not prejudices, for the juror diliavows that principle. ^ What-| 
ever may be fuppofed of me, (and I think every honefl:, candid^ 
man would feel the fame), I verily believe that I myfclf could 
make an impattial juror in this cafe. If you exclfrde all the in- 
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habitants of this ftatc who have impreflionsH<>nc way or the other, 
where will a man be found to try the caufc ? Shall ic be faid 
that any imprefpon upon the guilt of the prifoner (hall difqu ilify ? 
If that prfnciple is adopted, it will be as well for me at once co 
cater a nolle projequi. 

Mr, WicKHAM— Then, every honeft, intelligent man, Sir, i» 
fitcompetent juror in this caufe, if Mr. Hay's doflrine is juft, L*t 
hi« impreflions be what they may. Now what is the cfFc:^ of 
this doftrinc ? Why, that prejudiced men may fit on the jury. 
Now Mr. Hay himfcif is a very honeft, candid, and intelligcnc 
man, and he has flattered h imfelf that he could fie impartially 
on th«jury in thi§cafe. But I have not that confidence in him, 
I muft confefs, which he poffefles in bimfeif; and cfpecialiy 
when I remember a m.oft difqualifying exprcffion which he has 
often ufed Gnce the commencement of this cafe, to wit : that he 
had.no doubt whatever of the guilt of Col. Burr. Did our chal- 
lenging thefe imply that they were not honeft and intelligent 
men ? And do we fay fo ? No, Sir, we only difpute their par- 
liaHiy. A man may have a number of excellent quah'fications 
about him, but he may not be impartial as to this cafe. But, 
fir, I will fay one thing. I will fay, that the moment an honeft 
and intelligent man (ball difcover his mind to be biaffed from 
ilria impartiality, he will exprefsit, and objcft to fit upon tlils 
jury, becaufe of his difqualification. I really believe, that there 
have come from Wood county, fome men who are very honeft \ 
but it is evident, that they have faid fo much, that they cannot 
be called impartial jurymen. This gentleman undoubtedly deems 
himfcif an impartial juryman.-.-We want to difcover whether he 
is or -not ; but this does not impeach his integrity. 

Mr. Hay-I never meant to infinuate, that where a man ha<i 
formed an opinion, he ought to be on the jury 5 but 1 do fay, 
that where a man comes before the Court with mere imprefflons^ 
he ought not to be rejc£led. If it be fo, the inevitable confe-* 
quence will be, that there can be no trial. 

Mr^ Wirt to the Juror^-l underftood you, fir, that your mind 
had received Imprejjfion^ but that tjhey had not aflumed the cha- 
rafler of ppiniom ? Juror — I faid'fo. Sir. I did not know how 
far I itnight be correft in callix^ 4hem opinions, becaufe the y 
were deduced from evidence, fuch as cannot always be. relied on* 
I have cxpreffed thele impreffibns, occafionally« ^and with con- 
fiderable warmth. Mr. Wjchham. Did you ever give your opt^- 
nion as to the charge in the indi£tment i Jfaror^'l^ot as to the 
guilt of Treafon. Mr. Martin — ^^What exprcffions did you ufc I 
A. I* do not rec6lle<9: them. \^. Were, they, that he ought to 
^te punifhed ? A. No,' Sir, not that I know. ^ Was it as to 
, iis guilt ? A* I think it may be fo called ': it w«s that he enter- 
tained a&eafonable defign ; I am hot, however, certain chat they 
Went fo far \ biitl do not dciubt that thefe were my imprcflions* 
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Mr, JlPRje, Did ybu ever form Or deliver a« opinion ppfitive- 
ly, concetning his guih of trcafon ? J^/rc^r. I do not recoiled 
that ever I did, one way or the other. I have farther in another 
way, however: T have vindicated the characSers of thofe wit- 
neH'es which have been impugned t f or. >vhat ideas I may have 
forri'ied froot the fubjc£l, were dra,wn from what appeared from 
the affidavits of General Wiijcinfon and General Eaton. 

Mr. fhy thought, that if this juror couM be denounced a^ 
partial^ every man in the community muft. 

Mr. Martin and Mr. IFkkham fpoke a few words on ihe fub- 
]t(\: ' ■• ' ■ ' ' ' '■■■',' ' ■"' 

Chiefjujiice, No doubt tjiere ate many n$cn in the State of 
Virginia who have not formed their opinion upon the prefenC 
cafe. The difference lies in the nature of the impreffions receiv- 
ed ; whether they are flight, or whether they are ftrorig on tlie 
cafe. Nowit refbon the approximation of thofe impreffions to 
opinions that declare their nature. * It is very fpuch the cafe with 
fome gentlemen who have come forward before. The Court i^ 
not prepared to fay, upon the ttatemefit Mr. tlpfhaw has madC| 
that he has made up his mind, or that he is an improper juror* 

Mr. Burr. The Court might not have h^ard Mr. Upfliaw 
fpeak refpcdiing the treafonable defign faid to have been formed. 
1 really am forry that wc have heard the court told fo oftenj 
that it was our wifti that there OiQuld be no trial ; and that, ac^^ 
cdrding to the Vules laid down, there could be no jury impanneU 
]ed. Now, Sir, I know that there are hundreds pf men in Vir- 
ginia who could fit impartlaliy to try this cafe, 

I^The examination of Mr. ITpfliaw waspoftpioned.^ 

13. William Pspe. . I have formed opinions Upon all the cir* 
cumltances, and, I believe, 1 have dcUvered tbepi pretty general- 
ly. I firft'hadan imprcffion that Burr's obje£i Was to make his 
fortune in' the weftern country : that hi? meant to g6 and take 
up certain lands, and obtain fetdements to be made upon them. 
But afterwardsy Idifcovered that,he intended to attack the Spa- 
i^iih ptovinces : This, of itfelf, was not ^11*, for it foon appear^ 
ed that the fchdme extended ferther. I muft fay, that I felt forry 
that he fiiould be guilty of fuch a thing ; a man who was orice j 
in fuch high favour with the pubKc. Ikiiow not but this will be •: 
called prejttdice; but, whatever it might be. called, I think that' 
j could perfeftly divcft myfelf as much as mortal man could, and ; 
try him with the moflflTi£t impartiality. I muft fay, that I feel 
prejudiced Ugamft the a£l0fTr^afon} but, whether the prifoner 
has conimitted Treafoii or not, I cannot fay ; for I have verj. 
often faid, that there would be a difficulty inproving the overt zGt \\ 
and have rather fuppofed, that tnore would.be neccfiay tbb$! 
proved thati could be. My impreffions are gather unfavourable^ 

Mr. Wickham. Have you been a candidate for a public oiEce 
jind now eledcd a member? ^uror. Ye«. ^^ lu the courfe" 
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«f your convcrfation round the country *ij^hcrcy<>u werccanvaf, 
fing, did you exprefs any opinion about Col* Burr i J, I did. 
^. Did you fav that the government afted right in profecuting 
him : and exprels your opinion, that he was guilty ? A^ Yes : 
{believe that I have faid that he was guilty, and thought that 
he could be convifled of high treafon. [Srf afide."} 

14. Fryion Randolph faid, that it was never his wiflior inten-^ 
tion to fhrink from the performance of any public duty ; but on 
|bis occafion, he had a ilrong and unconquerable motive lor 
wilhingto be excufed ferving on the jury. He had taken the 
oaths as a prafkitioncr of law iu this Court. This he belieted 
was always undcrftood to exempt from jury-fervice, if it did not 
go entirely to difqualify. 

^he Chief jufiice admitted the privilege, except the^prifoner 
(hould pofitivcly intcrpofe to retain fome of the venire : and in 
^is cafe^ a conflicting privilege would be called into operation. 

Mr» Burr^ faid he (hottld be paffive. {^E^cufed,^ 

15. John Bowe. I do not recolle£l that I expreffcd any 
iipinion as to his being guilty of Treafon ; but I expreifed my be- 
iiefy that he was guilty of fomething holtile to the government* 

Mf. Burr. I have undcrftood that you went farther than that. 
A. Perhaps I might ; I dq not know : but I have been very cau- 
iious Gnce I fo^nd that you were to be tried here. 

Mr* B^ttSf Then you have thought that lie had been guilty 
x>f fomething, the l^gal ^harafler to which crime you could not 
affix? V. Yes. 

Chief Jiiftice, I can fee no obje£\ion to fuch a juror as this. 

Juror, I will go farther : I will fay, that if what I had fccn 
jia the paper was true, be mult be guilty. 

Cbiefjujiice' Was your opinion confined to the mere imprcf- 
iion of guilty of fome crime, or did it extend to this capital of- 
fence of Treafon } jf. \ have ftated, that if what wa^ faid was 
true, (and the verdift of the Grand Jury fcemed to coincide with 
that impreffion), that be was guilty of treafon \ but I never 
made tip my mind. 

Mr. JViclham* Did* you,ufe any expreffions on this fubjeft, 
or imprefs your opinion upon others when you were going about 
cauvafTing, (for I undj^rftand y*u arc a delegate to the Affembly.) i 
4, I was very referved at that tin^, and faid b^^^very little. I 
have frequently faid,, that if he was guilty he ought to ]be hung ; 
and if . he was , innocjent, he ought to be clear. That I wifhed 
him to have a fair triaJ. ^I thought that he vfzs guilty of fome* 
thing to deftroy the peace and happinefs of th6 country. 

Chief Ju/iice, Dirf you ever form w' opinion that the prifoner 
at the bar was guilty of raifing troops to make war upon the U. 
'States i A. Tes.^ ^ Have you ever expreffed that opinion ? 
^. No, not that 1 can recolle£t. 

Mr* Burr^ Taking tjie whole together, it makes out the chal- 
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Icnge completely. He had formed an opinion that Goh Burr 
was guilty of ibmetlung which the law defignatcs to be Treafon^ 
and which in his mind anaounts to (teafon i but he had not made 
£b wide a declaration. 

Mr, M*Rae (explained it to be, that if what was written in the 
paper was true, that then in his opinion he was guilty : but of 
this he was doubtful. 

^** 7^'^f' He went on to fay that he did believe him guilty, 
but he did not cxprefs it. 

Mr. Hay. Has youf conduft been diftinguifhed by any par- 
ticular zeal againft the prifbner ? ji. No. Sir, I was very cau- 
tious. [^Examination poflponed,'^ 

r(J. J^hn R{^erts was willing to declare, that be had exprefied 
fiis fentiments rcfpefting the defigns of CoK Burr j arid thofc 
impreffions were made upon his mind from news-paper publica- 
tions, and from public report. 

Mr. j&eiftfi'. Have you expreffed your opinion as to his guilt ? 
A. I have thought him guilty of Treafon and have expreffed it, 
\Set aftde^ ^ 

17. Joftjua Chajinvif^^ excufid^ on account of indifpofuiot^ o^ 
body. 

18. Jarvis Starrs. The ftate of my mind is much like thofe 
who have gone before me. I have been much in the habit of 
reading newfpapers, and I have freely expreffed my opinidn on 
them. I have repeatedly faid^ that if Gen. Eaton and Gen. 
Wilkinfon had written the truth, that he would be guilty of Trea* 
fon. 

Mr. Burr. But have you not expreffed that opinion without 
this qualification ? ji. very probably I have, the Lord knows 
what I have fiid ; nothing is more probable, than that I have 
fpoken in various ways. My general opinion was, that Coh 
Burr was plotting fomething injurious to the U, S, I fay that, 
if thefi publications were irue^ he certainly was guilty of Treafon 
on Blannerhaffet's ifland. 

Mr. Af*iJ«^. But did you eve 5 form an opinion that he affem- 
bled a body of men, and committed the crime of Treafon at 
Blanuerhaffet*« ifland ? A. Only from what I have feen in the 
pkpeta/ 

Mr. Martin. But did you not'ctedit thefe r r ports ? A. The 
ftrong impreffions I have in my mind refpefting them, difqua- 
lifies me from ferving with impartiality. [Set fjfidf.l^ 

19. Miles Se/don. The profecution againft Col. Burr hais been 
the topic of general converf^tion iu this oe^hbourhood, and I 
have entered into it as freely as any body* I have taken up ftrong 
prejudices that he has been gtiiJty of fomething injurious to the 
U. States, and declared that if he, or any body was guilty of 
Treafon in this happy country, he ought to be hanged. . 

Cb. Juflice^ Have you ever formed an opinion, whether or 
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not ^r. Burr was gu,llty or innocent of the crime charged ? A^ 
Oaly from the views I have received of the fubjeft, which were 
gathered entirely from publications. I am not, however, afraid 
to truft myfelf, if you are, not afraid to truft me : for I have con- 
fidence, that Icould render a fair verdift. 

Mn Botts. Then you cannot recoHeft any thing in particular 
that you have faid ? I cannot : I have fpoken fifty times, 

Mx.BotU. It will be neceffary to call a witnefs to remind you 
Jwwr. I am fure I fliall have no obje<SI:!on : I fliall be glad if any 
one can remind me-of any thing that I have faid. ^ Do yooi 
rccolleft ever faying, that you believed Mr. Burr to be a traitor ? 
A* I do not: I may have faid fo, but I do not know it. ^ 
Do you recolleft having any difpute with one Gothey, on the.^ 
fubjecl ? v^. Perhaps you niay allude to a converfarion I had 
with Col. Mayo. 1 have often joked with him on the fubje^. . I 
remember having told him, that it was a federal projed, and 
that Col. Burr was fet upon it by the federalids : but chis was a 
mere joke. 

Mr. Baker. Do yoo recollefk faying, that CoK Burr ought tc^ 
be hanged j and all the federalift^ with him •, or, however, the 
leading fedetalift 8 ? 'Hq, \Exatnwati9n poflponed.'] 

23i Lewis Truehart^ had made up his mind partlyi from pub- 
lic reports, that Mr. Burr was doing fomething hoftile to this^ 
country. ^ 

Mr, Burr, ttave you frequently exprcffed yourfelf fo, ox faid 
you btUeyed thefe reports. A* I have expreffed myfelf, but not 
more than any other man, I did not fay, that I did declare my 
belief in thofe reports. 

Mr. M*Rae, Do you recolleft ever being pofitive' in it. No, 
indeed. " . 

C. Juflice. Have you ever declared, that the pT:rfoncr at the 
bar was guilty of treafon againft the United States ? A. 1 never 
did. I epuld not poflibly giVc that opinion without the evidenced 
I have faid, that I conceived he was doing wrong: what that 
waslknownot. " 

Thomas Tinjley was called lUj, and fworn to give evidence, 
whether he had ever heard Mr. Truehart cxprefs himfclf on the 
fruiltofCoH Butn He depofed that fpme time iago, before the 
Grand Jury found a Bill, when in company with Mr. Truehart, 
a number of obfervations were made j from the general tenor of 
which, he was iliduced to believe, that Mr. Truehart had im- 
preiEons particwlarfy unfavourable to Col. Burr. He iliould 
never have thought of this : but finding that he was on the v^- 
nirey he was ittiprefled with the impropriety of his being a juror ^ 
becaufe he confidered him to be prepoffefled. 

Mr. M*Rae. Do you recoUe^l any particular expreffion thati 
lie ufed, ? No, I do not. 

Mr. Hay. Have yon ever came acrofs a manln this countryt 
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who has not exprefled himfelf . A. I do not know, Jndccd. i 
do not recollect any particular e^^preffion he ufed. 

C. Jujiice. The Court does not imagine, that a riicrc exprtf- 
0on of opinidri iS fulHcient. 

{^he ^uror wai put ajide for further exatnihatioii*'} 

21. William Tdndey pleaded his fituation as fticriff : in whicli' 
office he had to perform much important bufinefs, befides at- 
tending the Courts. He begged to be excufed. He then pro- 
ceeded to exprcfs the ftate of his mind refpedling the ttanfaftion. 
He had made declarations frequently and abfolutely, that, if the 
newfpsipers were correal in their reprefentations of the circum- 
ftance, Col. Burr was guilty of fome cpftfpiracy or other, which 
was very injurious to the tJ. S. He was al\<ray3 vety cautious 
to declare upon this provifo, that the newfpapers told the truth. 

Mr. BoTTS. Do you not think that in fome toVerfations, you 
might have cxpreflcd your belief that the newfpapets were true ? 
A. I might : 1 cannot fay as to that. 

Mt. Martin. Did you, or did you not p^y accredit to thi 
faewfpapers on this fubje£l ? A. I have thought, that if thef<^ 
ftatements were made clear, lie was guilty undoubtedly \ ^nd 1 
"have nothing elfc to make me believe to the contrary at orefent, 
^. Then you believe thofe ftatements, 'til! you are better coiir 
vinced } Yes. 

Mr. Hay. If you are on, the 'pennel, will you not be go- 
verned by the evidence that may be brought before you ? Cer-^ 
tainly I (hall, Sir. SufpetiJed. 

22. Thomas /V^r ftid that he had made numberlcfs decla- 
rations : he believed Col. Burr to be guilty of the inientiQn, of 
committing Treafon^ but he had not made up his mind on th.^ 
|;ullt of Tre^fon : nor, indeed, did he believe that he had com- 
tnitt^d the Treafonable aft itfelf. Hib mind was in a perfeS 
ftatc of fufpenfion on that point; 

Mr. WicKHAM. , Have you ever expre fled your opinion ? A, 
I donotknow^ perhaps I have ; but if fo, it was juft in thai 
way. I do not believe that he has committed the crime of Trea- 
fpn. 

Mr. Martin. This is enough to fet any mart afide. He be- 
lieved him to be guilty of the: intention: all that now remains^ 
is to prove the fa£l, andi that fixes the guilt. He h^s got one 
half the way towards a conviction already ! 

Mr. Pf^ickham, Was this a mere imprejfton^ or ^belief ?. A* 
Sir» I cannot fay that my mind had been fo far governed, as that 
what I faw in the paper could have created a belief. 

Ch. Jujlice. The Court is of opinion, that the cafe is not com- 
pletely evident in Mr. Proffer's ideas as to the guilt. His ex- 
amination is poflpontd. 

23. John Staples. I have been under the fame general impref^ 
ficrns with thofe gentlemen who have fpoketi before tat. 
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Mr. Martin. Have you cxprcfled, yourfclf ; and what hji^l 
}rou cxprcflid ? A. I cannot poiEbljr recoiled. Mr. Baker-^ 
Harcyou ever faid that yon befieved Col. Burr was guilty ? Al 
I dare fay I may. ^ Of what ? A. I cannot fay as to tlit, ^ 
Do you mean guilty of levying war, and of raifing troops v *^d 
have yoii declared your opinion upon that ? A. Yes : I h«vc 
made up my mind ttiat he id guilty » add 1 beiievb t have exprefied 
it. iSet afich.1 . 

24. Edv^ardC. Sianard. X acknowledge that my prejudices arc 
ilecply rooted againft the prifoncr. Although I dottbt whethel* 
he has committed the overt aft, yet I am confident as to his cri- 
ininality of intention. My objedions to him have been ever 
fince his coritell wjth the public for the Prc/ideniial chair. 1 re- 
gret the lofs of his, talents, bfecaiifc they might have been turned 
b th« ufe of the U- States inftead of promoting difcord. I have 
doubted hiiJ committing the overt adi, becaufe I have always con* 
iidered him to be a man of inch infidious intrigue, that he would 
not jepp^rdif&e his dwn Kfe^ nor commit any zOi in which he 
WoaJd be found out, iintil thoufaiids fliould fail befbre him. [Sdt 

25 » Richard B Goode, I hate never ften nor heaird any of the 
ividence refped^ing Col. Buri:, but from newfpaper and common 
repeat, j have formed my opinions unfavourable to him ; and 
ihat bad opinion of him has been Orbhgthcned by what I have 
neard from himfelf in this court. But if I know inyfelf, I think 
I have formed no opinion but what the evidence woiild eradicate j 
fo that t could decide fairly ort the triaL > 

Mr. Baier^ Did yoii not en<ieavo(tfr to get Capt. Heath rcmov- 
fd from the command of a troop of Uorfe, becaUfe he was one of 
the Bail for Coll Burr ? Mr. Goode related the circumftancc 
Which appeared to have origiliated in (jiapt. lleato refufing to ex- 
prcfs his c<^n(idehce in the I^ireGdent of the United States, at « 
iroop-meeting previous to t|ic 4th Jujy*^ bri which account, and 
on his having been bail for Mr. Burr, Mr. Ooode h;|<I refufed to^ 
again entrust himfelf under his command^ (though hin|(elf ail 
officer in the company) ; which deeiahi;ion he had contqiunicat*- 
ed in writing, wherein were words to this effeft : That he could 
not have any conne^iion with a man ^hp had fanftioned a traitoi 
b his countfy by becoming his biil. \J5et aftd^*"} 

2($. NatbatM iSeldeh jiectared, that he had formed his opinSoo 
as to tJie intentions of Col. Burr, arid he was more and more co0«. 
firmed In tfaa^ opinion $ but particularly^ rrom a vie^ of the 4<> 
pofittons of Gen. £amn and others. He had alio eipreffed that 
jbpinion. He had, how;eVet, feen no evidence that the a£l e| 
I'reafon was committed I but that he had an interiiionof ^ni*' 
mitting it wa^ evident. Thefe opinions, ^nd thc.fe onlyi he had 
fi%^TtSzA.\SetjaJidffirfurthire^amitiait$n'^ 
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^ * 27. Bfme Smack faid, that he had formed and cxprefled an opU 
tiion that Mr. Burr was guilty of treafonable defigns. 

Mr. Bichham. Do you ever recolleft going fir the r than th;»t ? 

A. I So not know that! have, ^ Have you formed jin opinion 

gertfeVally, as to the Law and the Faft ? ji, No, I do not know 

' tltat I have. ^ Have you expreflcd any opinion ? A, I do not 

recollect. ^ Have you formed any opimon ? A. Tes, I have. 

Mr, Wkhham, Well, he has formed an opinion that he was 
glMlty, and fie has formed and expreffed an opinion that h'C w;as 
"guilty of treafonablerntemions. ^Set /r/IJe.'} 

it. Richard E^ Parker, i, Tike every one in the date, have re* 
ceiyed fome impreffions on the fubj tO., I have heard ver;y little 
of the evidence, but I have read the newfpaper&, as others have 
dohe ; and have believed, that if the ftatcmepts in th« ne^rpa- 
liers were true, Mr. Burr Was guilty — not or Treafon, becaufel 
have not formed my opinion oh that fiilijcflfc 5 but, of fome d^- 
fjgn Contrary to the intereft, laws and happincfs of the TJ. States. 

Mr. Burr, I (hall not obje£t to Mr. Parker i his imprefljons io 
not amount to an objeflion : he is therefore Ele5iedp ' 

is. long converfatiou enfued here, as to the propriety of fweaf* 
ing the juTor. Mr. Hay wished hinj to be fworn immediately, 
and- contended for the propriety of reftraining his intercourfe with 
the community. He fuggeftcd inconvcniericies that might arife I 
ampngfl other inconveniencies, perhaps., a motion for a new trial 
only.on this very ground. 

\ Mt. /ip/V/ alfo.fupported the argument for fweajing the jurOr j 
as to what \vas to be done with him after, it might better be. de- 
cided when , the refult was difcovcred. ' 

Chief Jiifike, fuggefted his intention .to take the (late praQicc 
of ^wearing four ata tim^. This cayfed fotpc further converfa* 
tion* The cptinfel for the profccution obj^flfced to that mode :-^ 
The coutifel for the prifoiier eon tended, th^t, as there was no 
law orCongtefs on the fubjedl, the rules of common law or ftatfc 
pra^ice muft preVaiL 

Chief Jnjlide. The Court c6nfiders itfelf as adhering to the com- 
tnon law torthe Inricj, when it fwears four at a time. This prac- 
tice will be fqllowed. 

29.' John W, Ellis. With refpefl: to Mt, Burr*s defign of com- 
mitting Trejifoni I have not had a doubt, nor do I entertain one 
at this umc. Whether he has committed; it or not, I h^ve not 
had It in mj power to diftinguifh. 

Mr. Ha^ and Mr. WRea hete again fuggefted their impreffions, 
that an opmlon on the deji^n of the prifoner could not d'fquaUfy 
a juror. 

Mx^ Martin faid, that all th<ey wanted was an impartial ]\xxy ^"^ 
8ut how could a man be denominated impaiiiCal, when he had al- v 
ready half made up his mind.. Here is the intention proved tcJ ^ 
the views of the juror 5 but an hnpartial juror always vievs^ tho 
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iccufed as an innoacnt man^ until there l]iaU be produced ^r^^^^f . 
his guilt, as to a€): and intention. All then that fuch a jurgiy 
waits for, is to have his views of the intention to be removed •, 
OFi on the other hand, to hare the a£t proved, and thence is 
ready to give a verdift. Sir, this impartiality in Jurors i^4|h«t 
the conilitution folemnly pledges to us, even in ^ charge of aSUi 
and battery. How much more neceflary in an higS crime ? * 

C. Jujiice. The opinion of the Court is, tha^ther^^^s^materi- 
al diilindlion between a perfon who has eKpreffc^ill^lJpbion as to ' 
the guilt, an4 one who has merely formed an opinion as to /f//^«- 
iion of guilt. The one undoutecdly would be reje£led. But it 
has not yet decided whether a perfon who has formed an opinion 
about intention, ought to be rejected. ^. Does your opinion 
go to the prifoner throughput th^ tranfaftion, or to any partici|^ 
laf period or pircumftance ? A. Throughout the whole ; I think 
his dcfign was to commit Treafon. [Sufpended.] 
30. Thomas Stark had, without gny expeftation of ever being 
I called upon this jury, declared that Mr. Burr was guilty of High 
[ Treafon, and this was his opinioti. [5f^ qfid?.'\ 
: 31.^ William Wkite^ in May laft, ytras in the Weftern country^ 
, tindfrom what he had heard there, as well as fcen in the papers, 
he was mdttced to fay, (tho* at that time never expe£|ed to be calj^ 
ed upon) that he had nodoi^bt but Col. Burr was guilty of Trei- 
ibn, and ought to be hanged j or, th^t hanging was too good for 
;. him. {Set afide.'] 

\ 3^. Wtlligm B. Chafnberlainy I (land, perhaps, in a moft Gn*. 
! gular fitiiation. Mr. Wickham has obferved, that any man. who 
[ has made up his opinion, or who had declared th^t the prifoner 
I deferves death, is unfit to be any juryman at all. Now I have 
f faid that Mr, 3orr dejferyed death. Whether I am fit for a jury- 
\ man or not, I ]i:now not ; I only know that I i^and as high, and 
\ as impartial gs that gentleman. I have uniformly believed that 
! Aaron Burr defigncd treafon againft this country. I have believ* 
i cd, and do now believe, that he never committed it.. I have de- 
clared (though it wasonly ioa joke), that if t was put on the ;u- 
I ry, aait would be a long trial, that I would go to flcep, and at 
( laft awake up, and give a verdifl: of guilty. However,, this was 
oply in joke. I have ferioufly declared, th*at if he was. innocent:, 
; I would acquit him. I may have made, ma^y declarations, but 
; only as to the intention. I thipk I copld impartially pafs between 
L him and the country. .. 

I C'^* J^ft^^^' The court cannot indulge . fuch jokeg on a ferioul 
fubjed. {He/wasfet(!iftde.\ 

33. David Lambert i^ltzdci indifpofition as his cxcufe. He 
[ had no opinion, as he recolleded, on the fubjef);. [He was 

' eha^d.-] ■ / 

34. William Hoomes. I have cxpreflcd my opinion moft freely 
andkepcatedly on this fubjeft : every thinj^.I h^ve fecn or heard. 
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-»t^jl^incics m*8 of hU trcafoniWe int^ and I have vetypf% 

^tfefely made declarations as to the treafon itfelf. {^Set afide.'] 

* 35. Overton Anderfon. I have exprcfled my opinions very frc^ 

quendj^ but it was merely on ne«rfpaper teftimipnyi and by the 

uri^pb} jmpredlons Surrounding me. I have faid tha^ he hacj 

^^ aflWintmical jd the happinefs of the U. States. 

(SkJj^Jlice. K[av^e you ever formed orexpreffed your opinion| 
that he v|^||jMtlty o^ tteafon ? A. 1 do noc know that I have. 

Mr. iJ«f*3||^aitekyou.not frequently exprcfled opinion as to mf 
guik ? A. Yes,' I have ; I haiire faid tha| you oi^ght to be pun- 
ifhed. 

Mr. M^Rae. Have you formed ^n opinion as to th^ charge ii^ j 
the indi<Sment ? a* I cannot fay that T h^ye. \ 

Mr. Martin. Have you formed an opinion as to levying war, of i 
xlifturbtng the United States, o^ the like i ^. I do lipt kup^r j 
that I hj^ye ; I never beard any evidence. / 1 

Mr. Burr. When yoii exprefled your opinion, what tranfac-; ■ 
tions did you apply it to ? 'VV'as it to overturning the government ij 
dividing the union | coUe£ting of nien,.atid the like ? i^lv Idid^ 
perhaps. ' . • 

Mr. Burr, Thatcotnpaffes the whole faQs charged. {_8tt q^e.} 

36. Hugh Mercer. The opinion which I have entertained for a j 
}ong time paft;» is friendly to a (kridi and impartial cxaAiinatiofl | 
into the cafe of th^; accufed. I do not know that I have ever fe^ \ 
rioufly expreffed any thing as to his guilt or innocence, not be- I 
ing acquainted with the tcftiniony which might be produced.-: | 
lEIeaed.-l 1 

^J'J^mnH^ier, I have entertained, ' ind very repeatedly ] 
exptefled unfavourable camions of Aaron ^«rri and I have done 
It witH much warmth, becaufc it is n^y temper to be warm on any 
thing that ftrikes nac^ foj^cibly. I have thought that he intended 
tocomipk treafon ; but, as to his having cooi^mit^d it or not, I 
have nq diftjh^ impretlion. • 

tilt. Burr:. Have you not expreffed yourfelf as to my^ilt .^— j 
A* I have ceruinly a yery bad opmion of you, and haij^e had for 
t» long while j and this I have often expreffed when called «pont 
V and often when not. I have an opinion, that you entertained | 
treafonable intentions ; but wheAer they were committed or not, | 
I am not weti enough acquainted with the law to determine.-- I 
lSftaJde.1i ' ., i 

384 Edward Carrington. Thiais a fubjefl which has attraftcd 1 
Ac attention <tf myfelf, as welt as, I believe, of moft perfoni ? 
jSnce it firft commenci^d. I have read newtpaper accounts, ana 
other information has hot efcapcd my noti^t^ There have been , 
^ niimber of meafures ftated as the objcQ: of Col. Bun's atten- 
lion. One has been a prajefl; to invade the jt;crritorie6 of &pa^"> j 
---another to obtain a difmembsrment of the Union,— b^t I d^ \ 
^Ijot knon^i that I htve cvc^ lieen able to form an ooinion vipon it % ^ 



Digitized by VjOOQIC 



(ft9) 

htktf I muft "declare, that upon the whole, I have ftluraji S*^^ 
uodcr unfavoural^lc impr^ffions. But' whatever my own ifRprtf' 
iions have been, as it is cuflomary with me, on' tranfa£libns 
which I cannot afcertain the objed: of, I have TatdAui little^ 
There is anoth^ fubjeft which appears to be h^tijMfttfy coji- 
lief^ed with this enquiry, relating to the jnfaftire»'^atye%iOr* ' 
leans. It has been made a queftion, whetfier-tne meafol?! taken 
there by Gen. Wilkinfon were proper or inprojif^ 5 I think that 
Ihave exprefled myfelf in this way on th^' lapi^i^: that it was 
impoflible for any perfon at ihis dlitancc, to form tfie leaft idea 
on the fttbjcft j bi^t certainly, that if G^n, Wilkinfon did (m- 
;Cereiy believe what he faid he did believe, it was undoubtedly 
proper for him to coofider it ah extreme cafe ; and confequently, 
to life extremf tntSifux^s* He muft, therefore, be juftified in 
uGng the meafures which he did ofe« But upon the whole. I 
thought it was a fubje£l too remote for me to venture to fay any 
thing about. Ido not know that I have eyer reduced my mind 
)o a point on that fubjefi, or on the fubjedl of Col. Burr's guiltV 

Mr. Burr. £s there any fettled general prejudice, of a more 
^;intie)it date, colonel, in your mind, againft me, than that tranC- 
adlion of the Wcftcrn qountry ? A. No, Sir, none at all. [He 
was eleSfedi^ 

The four Tiirors ele£^ed, were then called forward to be 
^worn $ vlz.-^Mtffrs. Parker, Lambert, Mercer, and Carring* 
ton. l^revious to being fworn, Mr. Parker wiQied to make a 
^cw obferyatioos, ^y way of explaining what he had before da- 
ted ; fo, that li there was any obje^ion to him, it might be 
now made ; and particularly as fome gentlemen had befen re- 
jected upon ah expreffion of^rinciplcjj fomewhat firarlar to his 
oij^n. To ^void a mifunderuanding, therefore, he would ftaie, 
that ftrong impreffions, unfayoi^rable to Qel. Burr had been, 
and ftill were entertained by him. lie hadifequefttly \i\ con- 
verfation declared, perhaps warmly declared, thefeimpreffions. 
It was ttue, th^t they had been formed on Ncwfpaper evidence ; 
about the truth of which^ he had not formed an opinion: bur» 
as to other teftimony^ he could not fay, becaufc he had not 
heard the evidence of a (ingle witnefs. If he had been called 
upon to ftate his impreflions on the depofi^ions, he certainly 
ihould fay that he believed them to be true until they (hould be 
proved not fo* He believed th^t Col. Burt hi^d been engaged in 
enterprizes contrary to the laws and interefts of the U. S» 
Concerning the doSrine of Treafon, he had foyoied no fettled 
opinion. ' He wiflicd the gentlemen to a& hiin any queHions 
which might fatiafy their own minds. 

Mr. Burr. I fee bo reafoafrom the candour of Mr* Parker, 
to aik him any^ueHions. He would rely upon his integrity and 
)aonour. They were then fworn. 

• 39. Robert Hqjfkins beKcv^d that he had exprcfliid an op*nicJn ; 
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baL||^J|hat extent^ he l^new not. On being interrogated, %e 
famKDcIievcd him to be guilty ; perhaps he faid he was guiliy 
of •Se^intention of Treafon, and that he deferred to be hung. 
He could jyt remember particularly what he had faid. iSet 

40^^K?^ R. F/emhg. I have formed an opinion, from 
neW^(^tnformation',#and frequently cxpreffed it, that he cer- 
tainly had fom^rerfojable inteption in ?iewt That was my 
belief, and ft^ML g^ 

Mr. JSurr^ JLnf ^u make any general declaration that you . 
confidered me guilty ? A, Yes, Sir, I believe I have. ^ As to 
the intentions, and anions ? Yes, I have. iSet afiJe.^ 

41. George H^. Smith pleaded the fame right of exemption 
U'hich Mr, Hamiolph had been excufed upon. He was a prac- 
ticing Attorney in this Court j ajidbcfides, he had fomc impor- 
tant bufinefs in another Court, now fitting, to attend to ; which 
had rendered his abfence from it e:^trcmely inconvenient. Mr, 
Hay pleaded for his difcharge. The. Court faid that this privi- 
lege would be inconteilible, unlefs the prifoner fliould urge his 
confiifting privilege, 

Mr. Surr requefted^hat the Juror attend to morrow. 

Mr. Bmith hoped that the urgency of his attendance upon 
another Court would plead for his immediate difcharge. He 
muft, however, fubmit, if required. It would not now be im- 
proper, however, to ftate his general impreiFions on the fubjeft 
now before the Court. He had always been extremely cautious, 
and ever felicitous to avoid forming any prejudice, or even opi- 
nion, r.s to the prifoner ; or to exprefs one. This refervarion 
he conceived to be peculiarly applicable to the prefent cafe : 
he fliould always, however, give up his own opinion, where 
well-informed men would come forward to prove contrary fads. 
It was, however, )S^ the newfpapers, which he had read upon 
this intereiling fuDJt£l, that he attributed his information of the 
circumftances which had taken place, and thefe publications had 
produced an impreffion upon his mind. In confequence of this, 
he had declared that Mr. Burr was certainly guilty of fomething^ 
inimical to the happinefs and peace of the U. S. and probably 
to the Laws of the U. S. Whether his crime amounted to 
treafon, or only to a mifdcmeanor, he had not formed .an opi- 
nion ; nor had he examined the Law upon the fa^s which had 
been exhibited : and where the government commences a pro* 
fecution againft any individual, it was always very neceflary to 
fuppofe, that there was a preponderance of prtjijdice. He was 
however, difpofed to think this, from the evidence which had 
been publiflied, and the proceedings which had taken place in 
the other wing of the Capitol, that it was a fubjcd of a military 
nature r that a military expedition was certainly about to be fet 
on foot \ and that the crime muft amount to a mifdemeanour. 
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He had formed art opinion upon the whole, that there W5< ixo 
grouuci to conclude thatan overt a£l had been committed. 

42. AMntftead T. Mafon had formed no tieliberatc opinion 28 
^0 the acb^jal commiifion of treafon : he had fcen rib evidence 
upon this case, but, it was his opinion thit if Qol. Bufr ""did not 
mean to fubveit the povcrnment, h€ certainly meant to*^ Sividef 
the union. ^[Sufpcnded.'^ 

43. Dahney Altmr. As to the intention of Mr. Burr being 
Unfriendly to the country, he had no doubt \ and, he believed, 
he had exprefled himfclf fo : but, as to the overt a£t he woulJ 
tiot pretend to f«iy. 

Mr, Bx^tis. Did you ever fay he was guilty, and ought to be 
hung ? A,. Perhaps he might at firft, but it was now out of his 
»recolleftion, if ever he had. 

^. Do you recollcft ever having coftvcrfiition with Mr. M'*- 
Coal on the fubjei ? It is faid that you faid fo to him. A. I dd 
not know that ever I have as to the fail, but as to the intention 
I perhaps have. (^Su/pended.'] 

Thbfe whofe ejtamihatlons were fufpfnde4 were to be difpofed 
of on the next day. There enfued fome converfatlon on ^th6 
queftion, ' what was to be done with the four jurors that were 
fworn. Mr. Htiy contended for the propriety of keeping them 
from mixing with ttie people at large. Mr. Martiu fupportcd 
his dechration, that it was unneceflary. to lock them up : that in 
the cafes of Hai'dy Tookc and others, juries were not compleated 
in the, fame day, and the jurors were ali to. go at large under 
their oathi untii'they were all impannellcd. 

The dourthw no neceOity to place them in cuftody, 

Mr. Burr, faid, that if it was neceffary 10 exp^efs his acqui-* 
cfcence that the Jurors ftiould be at large, he would willingly 
do it. 

Mr. Hay faid, he did not accept qf the aflent. 

The Court pern^itted the Jurors to go at large, and thpn^adjottrn^- 
cd. 

TUESDAr, AugnJ 11^ 1807. 

Mr. Martin faid,. that before the re-examination of thofc wit- 
neiTcs who were fet afide took pljice^^ it was their defire to m^ke a 
ftw obfervations on the fituation in which laws of the Country 
required jurynaen to be, in order to give an honed verdicfj. 

Mr. JJwrr faid that with refpeft to Mr. Smith, who. had 
claimed an exemption, he (hould wave any objeAion, and leave 
it to his own wi{hes, if the Court Chould be willing to excufc 
him. There certainly exifted a cOnfiderable difficulty to get men 
of impartiality >, which was to he lamented ; and the more fo, 
when fuch men prefented the exemption of privilege* As be 
had bcfbre declared his difpoGtion to be paftve, on fuch fubjcfts, 
he &ould remain fo. 
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•lyfr; Smith. I flbould have no objcftion to fcrvt,' if 1 had htt^ 
a niwnbcr of caufes in a Court, which I have been obliged to con- 
tinue until now, from my abfcnce. The importances of thef^ 
caufes makes it a neceAkry duty foT tne to attend to them yKrithr 
but delidjifc 

CI$\JuJike. Mr. Smith muft be a/lowcd the privilege, as hi^ 
attendance is not claimed by tli6 ^tifoner. 

Hamiltcm Marrtfimj vas again calied.. Thomas H. Nealc and 
James Henderfon were called as witneffes, to fay, whether they 
had ever heard the Juror declaife ^ny thing touching Cd. Burr. 
They anfwercd that they had not, to thcif recolle^ion. They 
were alfo afked the fame refpeftin^ ThomaS Crcclc. They were 
not certain, but did not remember any thing. 

Mr. Morrifon faid, diat he was a man that afways kept hlm-^ 
fclf from talking about .this cafe. It was very unpleaCaht for 
him to fcrve, where there was fo much doirbt of his impartiality^* 

Mi. Burf^. Did not the public cOnverfation in your country, 
influence yout prejudice againft me ? ^. fJo, Sir, ^ Have yorf 
hone no\^ ? A. No, Sir, I declare it openly j but it is Very dif* 
agreeable foi' me to be doubted. 

Mr. Botts. Arc you a freehold ? X 'J'es/ ^ Are j^ou virortl^' 
§00 dollars .? A, "f es, I have a horfe here worth half of it- ^ . 
But have you another one worth the other half. A. Yes, fou/ 
hi them : Yoii may affe any of my neighbours. I am not fur- 
prized at Mf. Borr objcfting tome 5. my name may ^ea tcrro/ 
to him,-^my fitft name being Hamilton, 

Mr. Burr, tf t hadf no other reafon for chalUnge the la4 
^ord is fufScisnt. 

TiJ^fffi? J CVW wai difchafgccf by the Co6rt; 

Horace Upjbaw was called. ,. 

Ch. Ju/lice, Istheimprellion which you ftafe yourself to have 
teceived, relative to Treafon, or to any other crime ? A. My 
tmpreffions relate to tho/e traiifadiions faid to have occurred 
in the "^effern country. ^ Did your impreffioh tdatc to Trea-i 
fon. My impreflions have been^various, and have changed upotf 
this fttbjcft, as various lights of evidence have prefcnted thvrro-i' 
felves; beeaufe, in fuch a cdmplex fcenei it was impoflible 
for any man to form a definite opinion, ft was ray firfl: im- 
prcflion, that Mr, Burr's views were entiteljl^ centered in the 
fcttlcmentdn the 'VV'affiita. But my fucceeding impreflions led 
me to fuppofe, that he intended to niake a conqueft of Mexico. 
Subfequently, I had my ideas led to fuppofe thati , in order tor 
cfFeft that objeft, he certainly intended to take New Orleans* 
Thefe have been my fucceiEvc impreflfiotis^, from the evidence 
which 1 have feen. ^ 

Ccurt. tiiA thefe opinions extend to the clofe of the tranfa£lion i 
ot were^ey limited to any particular period ? Was that laft im- 
jw:cffion retained i A. I avcrl netei^ did believe, after he left 



Digitized by VjOOQIC 



r 

[ %e tniottth oif GutnbcrUh'd, ihiihe meant any attSck up6h NeWf 
[ "Offeans ; but until that time, 1 did. I cahnbt partic^ularly recoU 
<fc(ft whfen Aat idea was forWe'd, or Xifrhtn I changed it. 

Mt- Wiikhain. Have ycu friim illl flicfc ideas and ihiprcjponst 

cdme to the refuh that Col. Butr Was a bad and dangerous Dwi f 

A, That is certainljr my imprcffionk ,j ^ 

Mf. JW«i^flf^. HdVe you ever fbrrhcd, or deliffered ah dpiniott 

^ ibat the prifoner was ^uUty of Treafon 6n filannerhaflet's iOand ? 

\ A. I d6 iiot kndw that I ha^e. 

My. Baker. ftaVcf you never, in your own (Country, under* 
> "taken to 'deVnonfttite that CoL 3ufr Was guilty ? A. 1 dare fay 
; 1 may have done to. ^. That there Vas ilrohg ptcfumptivb 
^ an^tiicc of guilt t Tes, very J)robably i fbr 1 know that I have 
[ vindlcaied thcVdfergetfc'rrfeafvrcs df thfe gove'fnmctft in the de- 
\ HruQion and, difcover,y of thofe fchenrtes. 

I Ittr. 'itf*ifrif ."Hive ydu any petfonaj dnmlty againft Aaron Burrf 
; A, lUdt the (hiallellk i^. Does yoiir Impre&on arife from any 
I oth^r gtoundj than that 6f fuppofing that he has entertained trea- 
\ Yonable defigns ? A. N6't the fmaircft. 

\ Mr. Burr. JH^d you hot fome prejudices aigainfl: ihe anterior 
to thcfc f uhiou red ti^anfai£t ion's in the weftiern country ? Jt. I 
tfcrtalnly Wafe iJoffeifed of unfavourable imprcfllons againft yott 
ever fincc the prcfidential eledion in tSoi. 

"Mr. i?«rr. Wfe Will ftop C3:aminlafi this Juror further, oi^ 
^c refnaini/ig ones, until the argument is gone through, which 
I "Wfenfi^an td opejrt oti the qualification of jutors. 

Mr. MaiHih. Then Sir, 1 rife td dew, that by the laws cf 
I bUrcouriiry, and 'upon common law priijfciples, that we are eh^ 
I iMifd teliav^ a Jury of impartial pcrfons, ito all cafes whatever^ 
t whether of a civil or a crimizja! nature •, Which 4s not merely given 
[ \k Ifey tdmmon'ufage or cbnimon law, or by the laws 6f our own 
I t'ouittty ; but, which is feciited to us in the mdll unequivocal 
I )ttinTiet by dur conftitUtion. 

I Jjtt. ilif«'^a^ hoped fhcgentleman*8 indulgence would be gran^ 

W ToiriiUt intcrfcrehce ; but bcfuggieftca, that It might fave time, 

lis weir as 'bHng the tubjoCt into 4 mo^e compact tituatioh, bf 

hliin^tTie ciaminaVton of tiie Jurors that rcttiained, before the 

1 itgWft'eiits Wer* tutroduced. If an argument Was to be held on 

[ t'Jith IRarticalar cafe, bethought it would be » cnuch gireatei^ * 

F Wafte oftijrie, thah to hold one gencralargument on the ptincipW 

\ Mir. Mattin. 1 Wvc i>een interrupted, Sir, becaufe the pry 
I tleman haig difc^v^red, in his infinite wifdom, that we mean to 
I make twelve dlfierc'nt fpeeches ! I wonder when be found thiis 
ftut ? Has he the omniscient power of diving into our hearts, for 
iiTcbvcTieiS of What w« toeah to do ? And this is all to economize 
time I Yes, Sir, we have had many inftances of the gentleman'^ 
mode of cconemi^ing time. I know prttty wcH what \AiAii 

E ^ * • ■ - . 

DigTtized by VjOOQ IC 



,(54.) 

fii^onowizmg fifinciple they would cftablilb "t they wotiW ptetcmt 
Col. Burr's caupfcl frpm all the ttitans^ of his defence, uiiilc' 
they (hould enjoy the opportunity of Cayirtg all they can ', and, 
if you let them take their own way, they would have him .hung, 
to^fatify thcmfelvcs and the country. But this fort of economy 
\iMrnot do for us. 

^''Mr. M^Rae, That is a moft «/j/i//wAJ, uti/tsfl taxd iUikM 
obfcrvation. ; \ • * . . , 

Mr. Burr. I did not confidcr Mr. TJpCbaw as barely involved 
in thiff principle : there art fcveral of the other jurors who have 
faidthat they believed me to have had tr^afonaWe ^defigns or in* 
tentions. — I think that convi^iion is dcclaTcd by nine of ,the jii*^ 
Tors. I do not fee the neccflity of renewing the examinations at 
this time, until the ar^umeqt proceeds, invplving the principal 

cafes. . '..■.''.:■ 

Mr. Hay, I hope the argument will proceed : and I hope 
Mr. Martin, nor any otTicr gentleman, will indulge thenifclvfs 
ini making ufe of exprcflions that are, in themfelves, malicious 
"and grounilefs : that he will not feel him felf at liberty to fay thai 
it is our wifti to deprive them of the ppportunity of defending 
the prifoner. I cannot but feel fuch obfervations.as a grofs iof 
fuTt.^ -We declare unequivocally, that we wi(h to proceed wit|^ 
the trial with all poffible fpeed and propriety • . < , . ■ . , , 

Chief Ju^ice. ikiXhm^ can be more irkfbme> than for the j 
Court to near ainy departures from the principal ^afe, in order t^ 
animadvert on a fubjed irrelevant* It can anfwer no good purr 
poftr, and it cannot be juftificd by any rules of propriety. The ■ 
Court do not like to hear animadverfions oh the government, pf : 
our country ; and, it undoubtedly opght to, and muil rellrain i 
*all fuch liccncesj whenever taken. . . . , ^^ 

' Mr. Burr. It will be recoUeded, that during the whok ^ 
this proceeding, I liaVe manifeded my marked difpleafure at any 
perfohal attacks, or obfervatlons or any thing like it on the gor' 
vernment : I have not a doubt but that difpofition will be allove A 
to me by the counfel. I have not only reftrained it in ihvfel^ 
jbuti^ave miolt earneftly defired tny counfel to reftrain theoir 
ifelves in a«y fuch wiftes, had they poffcfled them. Tbey.Witl 
bear me withefe that fuch has been the courfoof my defiros to 
them, whatever might be the provocation. I feel perfuaded tbi 
on thepart of my counfel it will altogether ceaie, for it pan 
no poffible good : and I hope that no provocation will take pi: 
on either fide. It will not have any tetid^ency to promote the: 
caufe of juftfce, and can only prolong the time, which I b^^opfK^i 
it is the defire of both fides to ufe to the beft advantage. He r^« 
pea ted, tl^ache hoped no allufion whatever would be made ^p^ 
any thing which bad pafied \ and he would be refppnCble on the 
part of himfelf and his counfel chat no occaijpa of cenfure 0)ould 
occfur^ * 
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Mr; MXit'TrN faid, hchad not the lead mfh to^wound the feel- 

iiigSTof any individual ; /nor did he wi(h to have occafion fo to 

f do." If gentleiticn wifhed to avoid thefe recriminations, thef 

: Ihould be carefu! to avoid the occafion^ by wounding others' fe,el* 

ings. But really he could not tell what to think, or to ^vhat fno- 

tives to afcribe fome thJhgs which he had heartf and feen, fince 

he had been in the defence on this cafe; He might, , poffibly, be 

i too much in the habit of plainly exprcffing his own feelings. 

As to tbie qaedion now in controverfy, if l^c was right in the 
I principle he wifhed to eftabitfli, and which he believed to be pcr- 
^ kQ\f confpnant with law, his remarkar would go to the fituation \ 
f of aitndof every one of the gentlemen who we propofcd for ju- 
f rdrs, and who {jad hot yet been decided upon. He meant to fay, 
I that in atl cafes (but infinitely more important is it, where the 
I reputation, honour, and even life of a perfon is at ftake), the 
[ jijfry ought to te pcrfe£tly indifFcrcnt, .impartial, and free froni 
\ the leiaft bias and prejudice. Thefe ^vords, and thefe feelings, 
\ were familiar to the honeft heart : And this wa? what the la w^ 
and conftitutioh of our country would always require. . Their in- 
I tendon & their language is, that every perfon criminally accuf^^J, 
fliotfldhave a jury^ which, when they come to be fworn, ftand pcr- 
t fe'£Hy indi^crent j that every man o7them (hould come to court :o 
i receive his impreffions during the trial, and not bring them with 
: him ; that they fhbuld be all received from the evidence which 
I might i'e dtUyirtiy and ifot from what has been heard or feen : and 
j that, under the folemn fanftion of an oath. Is it pdflible that 
the taws and ufages of Courts, can contemplate a man to be an' 
; impartial jurdR-, who comes with his mind already prepoflcfled 
i againft the prifoner '; and requires ftrong evidence to be given» 
I to eracficattf thefe impreffions, to J?ring him to the pure, unbiaiTed 
i date where a juror ought to ftand, when he is fworn ? Aju? 
' rftoan ought not to take his impreffions to the Court V ''^nd he 
J Qtight never to pdiTcfs any^ except what are given by flie evidence 
c^ fa^s delivered iil Court, ift .vol. of Reeves's Hiftory, j). 
329, and 2d dol p; 446, amply defcribc this, ^hen fpeaking of 
I the particular duties of Courts and Juries. It fays, that thej 
\ <mgbt to be indifferent } free from all influence ; perfons not even 
f fttfpefted of influence ; nor procured for any particular partial , 
\ piirpofes. In Carrey's Englito Liberties, 145 and 248-9, we are 
I informed what is meant by art impartial man: ♦^Hemuft ftarid 
f indifferent, as he ftand s Unfworn :" free from all bondage ^ rela^ 
\ tibn/bipy ohiigationt ^6^/f7w«, or j5>{/i/i//V^ : TotaUy jndiiFcrent as to 
the event, or any idea whether the perfon was guilty or innocenfj 
fbr the Law prefiimes every perfon to be innocent, until his guilt 
be prdveriat a fialr, impartial trial. I do nor unilcrflind theljilf 
or quarter prejudices or partialities| which feem to be juftified.— 
It is not fufficient to fay, that this perfon is not above an halfj a 
qinrter, or three fifths lis much prejudiced »$• ajicthcr j bccaufe 
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itit iavre anci juftic^ reqiaire that* he fho.u]d net ht hiai^di. pti^jy* ; 
dicjcd, or partial a^ a//,. The; Co«ftitntior^ of. our ^^oujfitrjr h?i, 
givea us thi& found and valuable roaxirn *» andj fropa«iu p^a itt'^ .< 
hcrent provifions wcareaSur^d, that c?^n po Court of Jutiico.o^ 
law can take it frotin us : *« That in aU criiDinal.cafci, the afccufcjd 
ihail have the jbenefu of a fp.eedy' arntpubUf. Irial, by aa i^par^ 
tiaijury,^*. Thus wp find, that cvci^y maR nrnft- bi? impartial when 
he comcB, to the bopk» Rut the cpunfcl ^n thiJ pthctrfide, appear 
to me. to mifunderftand the buCincfs, Xhcj have aUedged^ t^at 
if the objections. which we have ijiadCf be continued, d^^at thet^ 
eannot bi a jury found in.Virgioia,;; a^d, that he oiuft) he, tried j 
byfuch a jury, as can be gpt:, even if i| bcpariiaU or noj 5»t aU,; \ 
Novr, if 1 underftand the? do<9trine, of- the Jaw at al,!^ it is, that. ' 
htmtdfiht tried by ajo impartial jury \ or, not at al), ujutU-fttPb %. : 
jVy can be found^ A gpntiernaA is not to be tri^d and buQg«. hc-* . i 
caufe there is not an impartial, jury to be found* I,wijDb this to. j 
be conGdered as,a feriou^ c»ife ; and if the laws dnd pradice fa* 
vour cafes of ooinonon pr<^ertyr by requiring that: eve^yjuri>r boi. | 
impartial.— how ip4i<;b rnore appUcabJe nvuftthejr he. to a.cafc,^ \ 
where the life of a ^.anis acftalce. I> for noy part, donpt.fee. 
the great neccflky fpi; a gcptleinaa to be tried^ a^d . to fufic^j 
nrierely on this accpnnt ; wheUf if ho was to have, a.faif irialf hip. j 
n)ight be acquitted. It never hasi been thought in .Eiiglaad,. that. | 
a manoughtratherlohe-tt^ed by a/^r^ic//jury., than not jat. all,-!— . | 
They have put the article, of trial on its right footipg. If the j 
ftate of the public mind i^ fo far contamin^C(i^ that, a fair triai \ 
cannot be had,, it may be the paufe of puMing off a.triah %M*r i 
NaWy, 667, rule 7, fpeaksof thceffc£l which might be left. up:?.. 5 
on the public mind by publications ; fuch as newfpaper^i, . 3f c,-^ 
by which a general pr.ejudicc oiight he excited ;ag4lpft ^ho. per^ . ; 
fofli: ; or, wherei a partial ftaicment of. the evidence, was. given.to. \ 
tbp public:.. JI^ referred, to the cafe of the king, agalntt. the Deatt.. \ 
of St. AfapVs, and the cafe of Brookea and pthersj^ wh.ero. a, \ 
continijanco to aiC»oth>er term, took place, on acicount: of j^yblio i 
pre-imprelTion, . And why was ^Wa done I , Bepiufe, fOutof tliyjf 
pjihlic who had read thcfe ^hipg?,..the jurymen: were. to be. taken, 
^f hen, if p^rfons who ml^ht have camp as jurynoen in th^fexifes, 
v^erc to be confidercd . as^ mqapsititatcd becaufe of . the compact-. , 
tiyely trifling bias pi^blic^^tioiis might have made on tbetit minds. — i 
ho.w much ftiroiigfjr is tht:. cafe, wh,ere,perfo,ns cJeclare that thbir j 
rhinds have; been made. up for: years^ and that they poiTefs^a ftrong^ ' 
bias againft the prifoner ? The onljf reafon why thofe cafe% 
were putoffi was bec^fe a fufiScient numbei»of jurors could np^ i 
h^ coUe&ed out of the public to inCane.a&ir trial* Now let us | 
apply thi^ dojlriiie.tb the pvefent cafci and examiiie tb^ premtfes* \ 
|s there one of tUefe jurors wbofe examination has beeii. poft- ; 
ppned, who comes here indifl^rent in the tafe before them i-rra 
V^zxc ar<^ ceftaia fpeeiftfid a^^ of tireafoa charged in theiadi^* 
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»cnt i but,, wl>at do jtbcy fay nboutthefc.? AJthoagb Ac^f 4^ 
notidepueally decla^^e to have made, up their pninds upon theftl 
a£is,. nar poshapa cither.o^ them, .ycl ^P^^i^^Yi^ indiflFcuenras to 
fhcm?. Treaipnabk view§, ajod ireafonabJe d«:^gB3, uadoul^^ 
go vciry: fer>nio tfec con.du£^/.\ Some of th^ gentlemen, fay ^ that; 
theyjaris convinced that bb purpofes. were daagerous to th«: Uait- 
>d 8utC5* , Some, go ii> fjar w to • fay,, treafonablc purpofes ! It 
i*aiready.dc$n^ by theca/ that it was intended to flel|ro;y ,.tbef 
pcaec; and ji^ppinj^fs, of the Ui^on 5 and ahhoagb they, do pot 
affi^ a naj^ tp the tranfa^lQj|i» yet the Court wiU inevitably jg^Vj^^ 
it.ihal.fl^p^^/V (iaa. a jjuiyoii^ come forward free frorp p]F«M-. 
diqei, wJien he lum|elf j^^^ thathcb's^ decided iipon.Iuif yf 
the cricae ? X^eaipn conftlU iii ccrtaip a^ being doAC,. and of 
a.ceirtam. iijteution to dajhofe a£ls- The aft might be clqnfi, 
toiw>ce|itl^;; wbicht coupled, with the/ mteiWioxv would cdnftl- 
itile the crimen "^Jbua a^ ov ^& boats may mei^t at Blan^'er^r 
haifet's ii^nd, aud 2Q or 3Q men be in each boat» each. Wying^ 
his rifle fjyid all of- it .te innocent. Buti if therp. (hould te: 
fttch anc^Cfing w:\«i, a.|:re^fonable iatcatiou, and that ipfenttojc^ 
1^ prpvi?^* it' gives ta the tranfa^lion another feature. Wd}t> 
Here is me attorney who.^i^ with confidence, and de*^ 

filare^tbit trpfon^ale ajSs- were committed by the prifoner at thai{ 
place -, and the jurors Kavc' already told usi that they have made., 
iiptheirnxindsas to thjcircafonable indention; aU therefojfc, that 
13 to be. done, witKtbefe jurors, is to prove that tjjie ad^ were, 
done.theref, and the, wbole guilt is fixed, at, pncc,^ on the gwfon^ 
chargedl ^^ ()ugbt a juryman to hai^e fuch a prepo^elfiqn ^, tbis^j 
What d9es the biw require of a juryman .^ It certainly jTupyofea 
him, whW'fwom, tp ha^e.no knowledgt whatever, nor ideaji 
a^Dut tbe;Vj/^/r/i^« pf.tbi? piifoHerwham he is called to try, more: 
than pt His a^s ; and as intention con&imtes a part of the crimCi^ 
and a principal parttopj} the j:^iior*s mind^jannot J)c fairly pccu*** 
pied with it. He ougV^ to. be free from prejudice as to deiS^^iSii 
to qualify hinvfo a^ Theindiftqient (tjite^^^ cl\argc at Blaiu 
ttcrhaiiet sJQandv. , Now. we nifill fuppofe Jtli^ ^cn aft to h^^ff 
beenc ommUted therc^ but that -tliere is »» j^ooit 'of, lS4r.,Bj^ 
being there-^Here is the ,}^tof^ mind prepoucjfted witb^ an, jm^ 
preffion. that Hr* Burr intended treaibn,, 2nd it is proved thatl^ 
hadibm^ cpqiieftion with that circumdance^ Ipy advifingy 'or fooa^. 
ptiier wayj this would, be. enough wtthfucli ajator . to return av 
^erdift^ It is firailat tq a ^fc of BmrgUry. Suppofe a man 
chair^i^ with ttiajtcfira^; The jurym that he had madi; 

up ins, mindi that the pei jion intended to ileal the property in that 
houfe 'j butf be.I^snpt;nu|d6 up. his snindt whether die man got 
into the h^M^e : Proof is bfpught,^ then^. that the man was in the 
houfe,. and the ji}ror is prepared to coavid htm of £ek^y t when, 
perhaps/ tbe nian was perfeftly iimocent. Here we fee the dan» 
%ti of couplinjg^-a j^ejudgcd impreiBw ol inteiUioDi with an a£k 
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wjhicli in itftif might be Wamclcls/ On' Ac coiitfary, it ought* 
tabe proved tbat'thiihcmfeVas entered feldniotiftjr. Again : I^ 
hpt^ny maii prejudiced; Svho {bbiild fay that he fads long thought 
Mr. Burr a dangerous man ? Doc^ he not cbmd with his mind' 
open to believe every thing that can be faidagairift him ?' It is 
rcially a fubjea of de*p regret, that the'puUHc mihd is in this fi- 
tuation. To a cemin degree, I thliik iris; btrt, I cannot be- 
lieve it is by ^any means to that extent. Which the gentlemen' 
thcmfelves feetn \o apprehend. tSo liot confidct the 4S pbrfoiis' 
. fo tntttoned on this W«/>^, as a fair fpccimeil of the ^bople in Vii>. 
gjnia; I ffioirld be forry, indeed, for the charara^r of rfxe ftsTtCi 
and for the fate of any unfortunate creatarcs ^f'ho ftpuld fallikn-"^ 
<!er their power, if there was more than one man in an htmdred 
fo difpofed, that merely froni ^ewfpaper article^^ corrupt as they* 
are, nasraore ths^n half mide up hi* mthd in. a cafe where the 
life of his fellow-citizen is involved. If fotbbe the itatcof the 
piablic niipd here, I fhpuld indeed Ainkit no caiifc of ctoltation 
tome, if I had been borh in it, Ottr Law^ fays, thaitiThcrt a matt; 
fiffers Ws mind to imbibe prejudice iii that htinher,' it *im plies a 
tiegree of mtiHce j and,' that no man of juftice arid ^Hurhanity: 
ought to fuffer his miiid to be thus pbrfohcd : for evety perfon 
ought to be prefumed innotferit : whii?h is^^not tlfe caf^ wife this 
out-of-dbor, extri-judicial conduft. ' *" *' 

^ And how canat this tipon the public lyiind? Did welitdowa; 
abqfihg of ourfclves ? Did we engage the Alexarldria Expofitor 
fb long ago as March laft, to commence itiftammatory publica-- 
tiQiis'abotu ourfclves, or to fpeak of the defigns of Col. Burr up- 
in the Spaniih Coloiiic^ ? No, Sir ; thofc i«rho h^vc<lone it,, 
i^vill hate it to anfwer for. If they have created ftchr a ferment 
in the public mind, as that the prifoher Icahrrot have a fair tHal, 
and heihould lofe his Fife, they mtiftiabide by the confcquence of 
fuch an unj uft proceeding. And not only was *i.t thus created^ 
Dut'the gemlejmen tiicmfelves have kept up this prejudicii. What 
waJ more comihonlf heard at the exartiinartidn' of this cafe ill 
June laft, than to Kcaf the attorney declare the guilt of Col* Burr ? 
He,' with^ all the cdnfidtrtce in the world — with numerous repe- 
titions, fpokc offtis guiiti and the certahity of his being able to 
prove it. Now was. this calculated to allay the extrenfie ferment 
\^hich then agitated the public univerfallyf Was this^ the way 
to get an impartial jury ;? Was it to be fuppbfed that this jaun- * 
^fced opinion would ceafe, w)ien ^e public heard fucli confident 
declarations from a gentleman,' who muft be fupppfed,' from hils 
office, to poffcfs a better knowledge of the evidence than any bb- 
dy clfe i No man can be faid to Itarid indiferent, who has at- 
tended to thefe things Mfith confidence and belief. The Confti- 
tution and the Law forbid that any jiiry of out? country flionld 
be compofed of fuch jnarcrials 5 and, I truft/ the Court will, 
ftot fufler it. • ' ..;...-; - . •. ' . '- • . 
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.Mr,BoTT«. Tlie, quejlion to b^ confi^crcdby theG<>urt,.i| 

fo important as to its immediate tcn(J«ncf , and fo inflnitely iiii^ 

portant^as apreccdent^ that I tiioald rather time, was thrown a- 

wajr upon it, tliao that there {hould be a liOc of the fltghtejl civ 

ror, Every- crime con Gils oF a number of coriftituent parts :. in 

fom^ a greater, in fomc a lefler mimber : which may be founi 

ovitby analjffis.. Npw.whcjn a ji^ryman fliall fay that be has maSc 

lip his mind. upon a number of thofe Component parts, which 

^h<^,analyfis djftinguiihes V an4, ii'efpefling one ortworemainin^^ 

^c (hould fay hi?, had not Committed—can fuch a man be a good 

jtirbr? Can he be fuppo;fed to be.witbout.biason the q;ueftion o^ 

.crime) or no crimp ?. Is he free fromprqudice ? I confefs that 

it is fg^fccly ppffi^lc fpr nic to conceiyc that fixch a fitb],e£k ai this 

caa fee dlfcu(red to the^ latisfaftion of the Court,; bccaufe, if a 

man may cQnc^ivc that he is not biafled.\when. perhaps he re- 

ally IS, thei^re 16 no.'cpuife of ratiocination which can make out a 

conip^tq evidence oif tkf^. I have thought it a cafe in w^fticli 

fel(-cvidcpt pTopofitions mud pfcvail. The intention h certainly . 

a mpft' iiriportani , featiire iri^ tht crime,. Now fix upon 12 mfex>. 

for jatprs' who ^havemr^<^e up their minds as to the intentibn, and 

you deprive usi probably, qt h?lf.pf our defence ; for, whenar 

man is fct to the bar to b^ tried for^iis life,' he has aright to in* 

(ift.that he had no giA&y' intention ; and, therefore, plead that 

his crime was not^cbmpleatcd. B^t of whiat avail k it for him to 

plead hts innopehce> If his guilty iijtention is>lready fixed in the 

juror's mind i lV4th wh^tt face CQuld we 'ftand before a jury 

with our srgiArxi^nts of his innocence ? Could wo fay, that Iw 

had comrnitted no a& at alf? If Jip cpmmitted any ads, the j 

niBft be fuppofed tp.bc baid, bccaufe the iotcntlon was bad... His 

gflsifrincohtte.befpreihe Court in a more foI<;mn fliape ; butfo* 

Icmn inde^ wilj be pur , rcfleft^ his cafe, if the jury that 

ftbujd try him, Ue fp pf^jdctcrmincd oj? bi^fatCK T have read of a 

cafe, where a juryoiah was exempted, b^cstufc^hc. had declarjcd 

th^t the acciiftd ought to^fuffeir vP0t4catH or ^iny particular pujnic 

ifhmenc, \ixi cpupljedin thee^uivpca) terni--*tofi;iffcr. Tbativas 

chough ; j|n4it.pught to b? enough to difqu^lify. And arctbcfc 

tafes lefe nicriting that decifiofl l ,Svipppfc one of thefc jurors to 

have 6id fo, what^ould wcf^y to him ? *< You fay thai be 

m^ht to filler ^ that is fixed in your opinipn; it is only now. for 

you to receive a flight inv^reffiop, and then It 13 afccrtained to 

your jcnind, wh?Lt degree of buffering it" (hould be.** H*ve we no| 

by fupTi prejudged ppinipns, the.^ mo(l important '^venuie to pur 

addrcfejcompleatiy (lopped up ? 

. It ought n6t to be inferred. Sir, from whit ^c have faid, that 
there \% any 4angcx from delay. We have manifefted a con- 
trary difppfittpn ; and, we have hot a doubt, but w^ (hall be able 
to proceed \vkh tfce trial,. Co). Burr's imprifonmVnt bears, fo 
hfea.yy upon hipfi^^ ^^^^ "^^ are. not. without pur apprchenfionis^v 
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Ihat, tle^r:i(b1c SIS It woa^d be for (Is tb iravfc an inapattal jttff# 
ftriQlyfo, he liiight b&,f6vQ^k tp accept ifome jufors againll hi& 
wifhes, and give' tf|i the 'id'e^ p'f ^ p^rfeftly- utlbiafll-ii juryi AlF 
. that we cati rt^^fX oji that Cjirctiitilb^nc^ls, that the public triipd 
Is fo fixed with imptefliotts, vtrhich notJiifi^ but aa ipvideist proo/ 
bf guilt ought to have giveft. 

Mr. Bttrr tofe merely to narro'^ the afgtxmetit, arid hot, to 
extend Vt ; as be wifhcd no Vmd df delsrjr^ arid wa^ forry any^ 
ftould be made. Whether there bi, or ftot, public excncmfftta 
to tfty prejudice, is nqt now the cjuedipn ^ alrfioiigh the faQ i^ 
dbyious, and tittdeniable. B'utl wiflt this tpbe put Out of the 
qTreftion altogether* Agalii : analogies haye birtn talcen fronft 
tsrfestiftre^fon j t Wilh fuch tiiay he tebornc, a;$ rtot applicable 
hntDediatcty, IF not forborne, I wilh very little ufe to be rftadd' 
Bfthem; and diat the Cdurt, at lead, would fotbear, left ihtf 
tnay be com (trued info opinions. It is, however, nc<?efiary for* 
ds to confider fo'rrte pofflble cafeSi as a kind 6i land-m«rk to this 
4ecrfion. Suppofe we inftance a j^etfon flain ; the aft of flain is 
frcfcnowledged : it is known. It may have been a juftlfiable aiJ | 
it may have been a tlergyablc felony j or it may have been mur* 
der. The venire is callfed, and what fay the jurors ? why wif 
fcnow the wan was killed j but we do' not kho^Jir how. Uudoiibt** 
tdty ifttch was an im|>artia] declaration, fent fiippofe atiy thing 
bf the intention is exprcfled i the murder is afceftained, arid 
Hic intention is chatgeii. it requires a very flight Oiade, Infuclt' 
iimind, to pronounce upon th^^ guilt., Equally dangerous itt 
tWf cafe Would ftbct to accept of a JUt-or whoie mind was al-» 
kcady»made lip on the IritenliiDn: ; ' V\ 
" Mr, W'Rab. ft never has becti Aiy Wifh to lofe fight.of the 
ptnnt under the ccrnCdefation of the^Court be what it rha'y ; anct 
to travel out of. the way for tbfc purpqfe'of " tnaking any obferva- 
tiohs,';crth^r to defend the^ovettimenti whofe condua tcquir^l^ 
ttodirfencei t>r tt) wound the feelings of the prifoner. Ahd I 
am equally averfe to, and have molt cautioufly aVoiited on ait 
DcCafibnt, making any Vemirks t« w;ound the fcefings bf th^ 
cotinfel by i^om we are oppqred, or to excite thei^ leaft te^ 
fcntment, Frequent ai have bceh the^ occafions in V/hich I hav<^ 
been ftrongly tempted ro deviate from this defirable Courfe, t 
h^vc ftudioutty avoided thefe fenGbllities^ except at one period,- 
when„ in a fmall degree, 1 did fubmit to f6llow fo blapieable art 
ixamplc. On Jthc prefetit occafion, bar (h ind kvtrc^ uftinerjtc4 
and tthptovoked as the animadvcrdons^of Gentlemen have bdeA^ 
I will fo highly refpefi the admonition of this Court, as not now 
to comment upon them : I ^ill go the courfe whi^h the Gouct 
liavc marked out as proper 5 but, while I do this, J mtift malcc 
enc ren^rk, which is — ^that I fiiall not fofevcr purfue the farbes* 
courfe, if forever' I am t6 be provoked to deviate ttoitk that ex- 
cellent admonition> whith has been given ovet attd ovdr again^ 
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kttery little rcgardccf. 1 fhall deem It my duty to notice a^^i&fi 
the unprovoked attacks which may in future be made, cithcf 
upon the government, or upon ourfeJves, from whatever quartci^ 
it might come. But I truft that no occafion will occur, ahd 
that the caft may go on with that refpeftful complaifance which 
hdixc to the Court ; and, more cfpccially^ ift a cafe of thi$ dc- 
fcription. 

It niay bc'urineccffaryj perhaps, ^or mf nbw toftdte what my feel- 
ings and my wk(hcs in this cafe arc. I declare to the CoUrt, before 
thii people, and befote the God of my beingj that I never have felt* 
from the commencement of this profecution until the prcfcnt mo- 
ment, that infamous, that worfe than diabolical difpofition which 
herauft feel that deJights in his fellow-creature^* mifery or misfor- 
tune. Iri no Ctaation of my life can it be jproved, that I have afl 
heart of that charafter. I do moft earneflly wiCb— I pray that 
the prifoncf may have a fair and impartial trial, in every iden- 
tical point, ind before an inipartiar and unprejudiced jury. I:^ 
any man on thi$jury feeU any prejudice, he ought dot to be im- 
pannelled; and if there be fuch, I hope they will lie over— whe- 
ther pne, or rnorc^ or even allj and, that an iaipartial, un- 
biaffcd jury Vrill be found. This dcfire regards not the prifoncr 
only, but any who may in any future period of time fall undcjf 
fach a charge j and that the fevere fcrutiny of this jury may ope- 
rate as a precedent to future Courts. But, Sir, [ dp not meail 
by this tp recqnfMnend an over pun£litious enquiry j for it is im^ 
poQibte, but that every man nuift have formed fonte ideas of ftich 
a tranfa£iion, yli^hich felled every one's mouth. Thofc therefore 
who have not been^ prcrminent in forming and expreffing the^ 
idcasv ougKt to be impannellcd* 

It is uhneceffary now again to fead aUthorities> becatifc they 
are not controverted ; but, there is a material diflirence betweert 
us, as to the application of them to the cafes now before the 
Court. If any man be biaffed through partiality, ill-will, near 
tclanonftiip* or the like affinity, or antipathy^ the objeflioa 
would undotibtcdly be good. But does either of thcfe difpofi- 
tibns or afeftions appeaf refpeaing either of the gentlcmca 
vhofe qualification remainstfobe decided upon 7 Is there one o£ 
them who has dated to the Cdurt, that he has a perfotial ifl-will,, 
prejudice^ or bias ? tfot a particle of the anfweis of any ^f tbemp 
«s I have undcrftoai tl^em, goes towards any fuch a principle. 
Or do they fay, that they, or either of them, have JFofmed any* 
opinion^ in any degree, upon the queftion now befp^fe the,Court ? 
It is true that moft/pr allof. thcm^ hsltvc acknowledged thef 
h^ve formed an opinion as to intenthn / they fay, that they be** 
lieved he intended to commit treafon* But whetheif he has of 
not, there is not pneof them who will venture to fay that they 
have received information eDougjh to form any opinion at M* 
fi»mc of the geritlemcn hav€ gpnc fartivet : otic 9t t^o of ftKtfvi 
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have fail!, not only that they have not formed an o{)imon ss t# 
his guilt, but that they cannot, even fay, or form their minds to 
ibtlieve that he was guilty of the Oven a£l of war. Now what 
is the courfe of argument which gentlemen take on thefe candid 
admijOions ? Why that this crime is made up of different ingre- 
dients : that the intention 15 necefT.iry, and that the aSl is neccf. 
fary to form the crime 5 and, that their having fotmed-an opi- 
nion upon party is as much ^ difqualification in a degree as though 
t?hey had upon the whole. What do the jurors fay ? They fay, 
that Aaron Burr had forrtied a treafonable intention. Now can 
any man believe that he had no conneclion with thofc individuals 
who are fafd to have done the afts of Treafon ? May he not have 
fof med treafonable intentions remote from the State of Virginia, 
and where this indidJment cannot reach ? Now if I underftand 
the meaning of the jurors, it is, that they believe Aaron Burr 
has formed treafonable intentions at New Orleans, and elfcwhcrc, 
diftjint from this di(lri£l ; but how can fuch an opinion difqua- 
lify them from trying upon this indfdlment ? Was there not an 
examination into the ^afe of the prifoner, before one of the 
Judges of this Court, in which there did appear to be evidence of 
♦* various treafonable projects revolving in the mind of the pri- 
foner." Now upon this being proved, would any gentleman 
f.iy that this Judge was not fit to try him ? one of thefc jurors 
might have faid as much as the Judge did upon the fame evi- 
drnce, but this did not difqualify the man from judging the cifc im* 
partially, Sii^i it ought to be known that Treafonable intention, 
<« or Treafonable projefts," and the "Overt ad" of Treafon, 
are, in their natures, extremely different A thoufand perfons 
may be qhargcd with the one, when not one of them is guilty of • 
the other. The proper quellion to a juryman, I conceive to "^ 
is^ wh'^thtr he has formed any opinion of the treafon in 
indlftment having been committed by thisman. This quefti 
will difcriminate whether he is prejudiced or not. Now, the 
very anfweis which were given by thefe gentlemen, ptovc that 
they are fit to be on this jury: that they have read the papers | 
that they have read the opinion given by the Judge on this cafe \ 
and, that ihey have examined into the difference of mere inten- 
tion, and the aft of Treafon •, and are able to judge upon that 
diftinftion. Now if the queltions were upon ill will| hatred or 
the like, or declaration tbat he ought to be convidicd ; any per- 
who l?ore fuch, ought, without a doubt, to be rcje£tcd 5 ] 
becauiV it is my perfeft opinion, that the mind ought to be at i 
free as though the pcrfon had never heard of the cafe. I have 
confidence, however, in the gentlemen's candour, that thcjT 
would declare thcmfelves, if there lurked any fuch impreffions m 
dieir breads. I do not recollect any cafe m which a Judge has 
«ver propounded a queflion to a Juror, as to his opinion of the 
prifoner's intention ; nor do I, ox anyone being reje£ied for aa 
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opinion' upon that point ? from whence I infer, that the que^jr 
tlon ought to go as to theaftual guilt of the prifoner, ^iid that 
Courts have fo c«rnccivei i^ Such was the cafe, if I underflancl 
it right, with the Jury on Callcnder, in this Court. The qaef- 
tion dircfted to be put, was, whether the Juror had formed and 
delivered any opinion on the crime charged in the indiflment, 
If, however, the Court fhould fey that a Juror having fdrmed an 
opinion^ or exprefled himfelf upon the intention of the prifoner, , 
notwithftanding he himfclf declares that he can fit unprejudiced 
and give ^ fair unbiaflcd verdicl, is yet unfit to be upon 
the Jury, 1 Oiall fubmit to the deciCon. It is certainly proper^ 
that there ihould be a fair trial ; and I dp mod ardently hope, 
thafc there will not live a man who (hall dare to fay, that this 
jury has pafTed between the prifoner and the country, with pre* 
jiid iced hearts, and have given an improper vcrdld. 

Mr. ,Hav. We have frequently been reminded. Sir, that the 
accufcd is conftitutionally enti|led to a trial byan impartial jury. 
Nothing is more true ; it is a doftrine all will unite in acknow- 
ledging y becaufe it is unequivocally proved by common law, 
common fenfe, and humanity : Every man brought before hi$ 
country fliould be fp tried, Uut; while we agree with gcntic-p 
men on this point, there is a queilion meets ua, about which 
they have not thought proper to fay a finglc word. Now as I 
conceive thisprinciple has already been fettled, it is a fubjeft of 
Come furprife to me, that they did not defcribe it to us before 
they railed fuch high and general objedions to the qualifications 
of Jurors. The queftion is, what.compofes an impartial J ur^ 
Ii7/r/}/ I wiltftate my impreffions of it, 

Firft» A man who entertains the common fentiment, and in- 
dulges the common feelings of the country where he r'l^fides ;^ 
ar, more <;xplicitly, one who poffefle* the fentiments and feeU 
ing$ of a great majority of the people. Tak^ from the mafs of 
the people a man whom a great majority of them approves, and 
who will carry their fentiments with him ; andf in my opinion, 
that man is an impartial juror, . Who {hall fay that he is not I 
Will this C^urt undertake to pronounce^ that the majority of the 
people of this State aire not fit for Jurors ? If I were to fuppofe fo,.I 
Hiuft immediately borrow Mr. Martin's ejcpreffion, and fay, that 
this indee4 would be pronouncing a libel on my country. This I 
will not 4q» becaufe this I ^o not believe. I think, and knoW| 
that if a majority of the people were to exprefs a^ opinion on 
this, they would at once pronounce thi? ignorance of thofe who 
had fo branded them. The Counf<el have fpoken of Newfpaper 
publications, as tending to give wrong impreffions to the people \ 
and riiofe. impjreflionsi they endeavour to transform into opinions^ 
as an pbje^ion to the gentlemen compofing the venire. That 
the people of this State have read ncwfpapers, and that they 
liave given attention to them; is iiiduhi table ; Every ma» has 



Digitized by VjOOQ IC 



( 44 ) ; 

done fo. I will venture to fay, that there is not a man in VIiv 
gjnia, however fujf»itie hia difpofition, or however much enga- 
ged in bufincfs, or however remote his fituation from the com- 
mon hAunt$ of foQiptyi (except, indeed, fome ifal I tary hermit, 
ihut up in the hollow of a tree, volitnfarily exit off from all hu- 
man beings, and regard lefe of the tranfAtlions moving around 
hirtj,) who have not tak^n \|p this fubjeft, and formed fam^ 
*• oplnlon^pon it. But all this has been done incidentally; Tht 
jnajorlty of the people have unavoidably received imprcflions 
from what h^s been publifticd j and this without the Icaft per* 
fon^l lU-wiU to the accuf^d j or even a knowledge of him. The 
newfpapers have marde thele imprefljons; — fom€; have thoogl^t 
that he was engaged in «i fcheme hoftile to the honour and hap^ 
pinefa of the country, — fome fuppofed him to have a traitorouii 
intent— and fome might have ^ot\c fo far a^ to fuppofe that he 
committed trenfon. But would it be reafonabje. Sir,- jo pro- 
nounce that, for this inevitable caufe, the great majoripy of the 
people were uafit to fie upon their tolemn oath on this cafe? If 
any jut^r oceupies any different ground from a great majority cf 
the per pie ; if he is aduated by any intemperance, and endear 
vours to make profelites againft, or to evince aiiy* hatred to the : 
accufed, I will' not contend that he ought to fit on the cafe : but 
I never can agrcci, that a man (hould diffent to a great majorit j \ 
• of the people, merely becaufe he has had the addrcfs to .^ommif I 
ana£t>yhich, from its nature, neccffjrily became the theme of i 
univerfal cotiverfatioh. Is he, becaufe of this^ tp boldly (land ; 
up, and enjoy a fpecial privilege, and be upon better ground j 
than any pther m^n ? But where i$ the impatriaiiey of which the j 
Law fpeaks ? Slr^ iris an impartiality as to pdrfon, and not to ; 
fub]e<f^. The idea of impartiality in a popuhr concern, isabfiird. \ 
There is not in Virgli^ia, nor perhaps any where clfe, a ftrift ^ 
itnpartiality on this fubjeft ; but, there are very many men, 
tvho could judge 0n this cafe moft perfe<EJly unbiaffed by any prin- 
icip!e» and who coiiW give ah honeft vcrdiS, This general im^ 
predion which has psrVaded our Citizensy fo thit many of them i 
imift believe the accufed has dphc fomething wrong, ought not 
to, and does not difqualify themi 

We all knoW| Sir, that this country is divided into two claffes j 
cff men, who have dlfl&rent opinions on almdft every political ^ 
occurrence that takes place: but Idot pretend to believe, that 
they arc ex-t^ly arrayed upon this fubjeG*; Iknow that they are 
not: biit there is one certain tritth, vjrhich is, that every man 
almoft has taken his fide on this cafis : The majority of the pco-» 
pie have no enmity againft the prifoner ; and with al! this adhe- 
rence, 1 do really believe, that when the evidence (hall be heard, 
every falfe imprcflion will vattifli like air,' and nothing remain but 
a juft idea of tbe tranfaaion as it was. I think I fpcak the lan- 
|uagc of truth, <^ cpihOTon fcnfe, and of law. There have ht^ 
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^n^e authorities quoted from Reeves and M^Nally/but I do fiot 
[A tbtok they bear at all upon the que^ion. I (hall nots therefore, 
B- animadvert Upon them^ but rely upon my own. I thought there 

was a time» when this point, of tlic nature of queftions to a Jury* 
III. man in this Court, was fettled. I c6uld not, to bc^ fure^ coincide 
Ddj with Judge Chafe in his opinion on Callender's cafe ; ior I 
n$ thought there was a dii&rence in a man , forming an opinion 
k aierciy, and a man forming and delivering an opinion. The 



ns queftfon then was have you formed and delivered an opinion up- 
r- on this indiftment ? If the qucilions had been put to the Jurors 
i{ who were fpmmoned to try that cafe, which Iftvt been in the 
bt prefetit inftance^ he cos^ld not have been tried ; for there was 
p. no( a man iy ihe <:ommunity who had not imbibed the Rrongeft 
Hi prejudice a^aini): the bo(^s« But it was fuScient in that cafe, 
u if a man ^^s in a ftate Of neutrality as to the author : for then 
> he wa$ fiippofed to be capable of pronouncing a right judgment* 
i{ Mr. Hay here read ^ Hawkins, cfa. 43, p. 418, fee. i8, where 
lie dodrinc is held out ; That if a man has declared that the 
party is guilty, and has merely (ta ted it as the refult of any loofe 
imprelTions which he might have formed, it is no caufe of chal- 
lenge. Whether this, ftri'Qly fpeaking, was good law, he would 
80t, however, contend for. Again : It is no good caiifc of chal- 
lenge, Hav^^ins fays, that a man is a Juryman on an indidl- 
mftiit fimiiar to one on which he has already found a verdi£t. 
Here arc a number of perfons concerned in one aft : one of them 
is taken and convicled ; another is afterwards caken, and ar- 
raigned ; but he cannot challenge a Juror, merely for having 
fat in the other cafe* The word$ of the law are— that one hav- 
ing affe£iion to the fubje£i, may be challenged : but, he cannot 
Otherwife. Now, afFcftion includes every thing which might 
give a bias-^*So if a man has made up his mindi that the pri- 
foncr did comtnit treafon on Blanncrhaflet's ifland, he is affidled 
with a prc-'difpofirioni ^nd ought not to be a juror. Mr. Mar- 
gin's obfcryations upon his quotation of M'Nlilly, related wholly 
to po(lponjemen{.. Now fuch a thing is very far from our wifiies : 
there has not been a hint of the kind made. liVere^therrno 
other obje£Hon, I would obferve, that the general excitement 
produced, does not admit of a po(lponement $ and the immenfe 
cxpence incurred, forbids the policy of it. Oh the whole, I 
ean fee no occafion } becaufe if there are impreffions made on 
Ac public mirid, it arifts from ncwfpaper tcftimci^y—the truth 
of wl^ich every honcft man will teft upon the trial, when ev^ry 
eircumftance diall be feeil as it i^« ^ 

Mr. WjRT, It were much to be wiftied, indeed, that in this 
cafe^ and every o^her, a jury cookt be found, which ^ascom- 
jpofed of all thofe pure , materials which Mr. Martin exprelled 
to be ncceflary: that every juror ftould come within the bar 
Vithoi^t ^D J prejudice whatever ^ and vrith miad$ as j^ure a^ the 
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vf^fuUted ftH>w, en Diana's lap. ' But can it be fo ? Does ex- 
perience juftify a hope, that a jury (o pure can be obtaiacd, as 
not td partake of one finglc external fpot i The cafe muft jufti- 
fj our apprehcnfions. 

With rcfpeft to the authorities procfuccd by Mr. Martin, I 
will obfcrve, that they are elementary writers : ihey ire abftfa£i 
in their principles i and very feldom, indeed, can DC reduced to 
pradice: they deal in general phrafes^ and genera} cafes only « 
If you ctanriine, you will find, that in the reference made the 
other day to Reeves, the particular point or phrafc of obj^£l2on 
is inmiiyi familiarity^ or conn^ciion of any defcription ; though no 
doubt, public declaration of guilt was alfo an admiTible objec* 
tion. When thcfe books do fpccify, they direSly point to the 
party aceufed. But they- arc extrcnsely unfafe to be truftcd. 
The dofirines contained in them, in modern jprad ice is explod- 
ed : ds will appear, by «. reference to the cafc ofTookc, p. 9*— 
A juror was called of the name of Thbmpfon ; but the objedtioti 
made, was not admitted ; which was a parjticular intimacy with 
the prifoner of 34 years. The Chief Juftice declared, in plain 
terms, ** that is no excufe a( all/' Now this does not agree 
with the language of Reeves, who makes it an excufe even to 
eat at the table of the accufed. Once more it may be necciTary 
to call up Callender's cafe. It is important ia every, country, 
that the principles of law ihould bri well underftood, and that 
they (hould not be forever flnfrin^r upon tbc^ waves of uncertain* 
ry; but^ that they (hould be fo fixed, as that every man might 
know at once how to (leer his conduct : that he ihould not tra^ 
yel to foreign parts^ and very diftanti and dark periods of time. 
This I humbly trail, will never be the cafe with our Courts of 
Judicature* In Callcndci^'s cafe, Mr. John BaiTet, one of. the 
pettit jurors« Challenged bimfelf, becaufe he had read the bock» 
and made up bis mind upon the libel it contained. He declared 
that it was a libel ; but he was over-ruled, and admitted upon 
the jury nOtwtth(kindii^g. Here was a man about to be impan^ 

. nelled, comes forward with a plain objfdion, that he has .mad(? 
up his mind a& tp the indidment.for a libel. Now if we. turn 
to£nglan|i for an underAanding of the doQrine of libels, what 
do we find to be the nature of them ? Is it merely the publication? 
Does tiot the whole decifion in their Courts, turn upon the fa£t 
of libel or HO libel. Here is the point upon which the eloquence 
of that learned bar difplays itfelf, and not on who is the author. 
Then Sir^ in th^ language of Mr. Botts» and couple with it the 
£ngli(h do£lrWie of libels, was not Callender robbed of half of 
his defence ? Tes \ and more than half did this juror deprive the 
accufed oif and yet he was.fworn« Weil : let us draw a cooi^ 
parifoa between thcfe two cafes, fuppofing a jutror t6 pofiefs the 

.' iame latitude of expreffion. What, might hje have faid ?., Why 
« Juror might have (i^id^ that << an afTcmblage of men on Bkn- 
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aefhai}ei*s iflaml, for fetch purpofc as tlicy appcatca to meet» t^a^ 
in my opinion high Treafati: but, whether Mr. Burr wa$ con- 
cerned in it or notj I wtll not hy.*^ Now, Sir, nothing would 
here remain to be done, but to couple Mr. Burr with tlic tranf- 
aSion, by proving that he was there -, or, that he waa engaged 
in the entcrprizc. The cafefi here are cxaftljr parallel. Tiie 
peat fails being fixed in the mind of the juror, all that is to h^ 
lione, jsto trace chefcfaas until they are brought to bear upon 
thd accufed : and thcnthc guilt is afc^rtaincd. But have the Ju- 
rors gone thus far in ttyc prefent cafe i No, they have not j but 
if th«y had upon the principles adopted by that adjudication,' they 
v^ould have been competent Jurors. But they fall far fiiort of 
that : they, Sir, merely believe that tht prifoner has a treafona- 
Vit intentim ; an improper intention againft the country: and 
iiot one of fhem fays that the meeting on Blannerh^ct's tfland 
was an aft of Treafon, The whole of thefe their impreffions^ 
(for fome of them will not venture to eall ^thcm opinionSi) are 
jdrawja from newfpaper publications, what every man mulk have 
reai; and a fource as public, and much more fo, than, Callefit^ 
dcr'scbook itfcif . 

If, then, we arc to be fwayed by principle, if the law is fit- 
ed, and fo to remain ; I do prefumc that the cafe of Mr. Baflet 
will give a decifion in the cafe of jurors, -and put all objection to 
llccp. But that cafe was much ftronger than the prdfent one cart 
be brought CO appear. Mr* Bti0et had formed his opinion upon 
the whblcljook. It would have been in vain to have introduced 
^tnefles : his mind was proof againft all evidence whatever as 
to the book. But here the gentlemen have only feen a part of 
the teftitnony, and that their conftruftidn upon it is only connn 
menfurate with that part which they have fccn \ which impret 
fion, ihdeed, is fo flight as that they feel themfelves ftill open td 
tonviSion upon the fubjcfl upon the fallacy of that being proved, 
or the event of a want of its fupport. This was not the ^afe 
i«^ith Mr. Baflet. If the gentlemen in this cafe ate to be ftripped 
of half of their defence, then, becaufe any juryman had formed 
faeh impreflions as we have heard— yz/frj? — Of how muth m<|re ' 
thao half of bis defence was Callender fl ripped ? I obferved. 
Sir, when I firft rofe, that the kind of jurymen which Mr. Mat*. 
fe wanted, ft v/as impoflible to get in the nature of things. Nc- 
ccfiity has a rule of law by which (he is governed j and when 
Ac neceiSty exifts, the principle invariably follows. I fajf; that 
there hav6 been cai%^8> and there are cafes, and this is among that* 
extraordinary clafs, wherein, according to the dofttinc held forth, 
no jtHry could pofllbly be had, unlefs it dropped from heaven, or 
fenae other pfanet. Look, Sir, at the rebellions in England* 
Aofc heavy contefts, fooientcd by pretenders to the royai autho- 
rity, in the years 1715 and 1745 ; the uhiverf^I publicity of 
whi^h, throti|h the magaaiines and newfpapers of that day, is' 

Digitized by VjOOQ IC 



( 48 ) 

Jndifputiblc. l!vci*y Ajah tead the proceedings of ibcfe, andafS* 
ry man took his.deciGvc fide. That cafe went beyond a papct . 
warof parties. , The Houfe of Hanover, and the Stewart line, for 
warmly agitated every corner of the kifigdom, as to claim the at- 
tention of every roari^ Opinidn was not all that occupied thd 
people of thofe days ; but every xt^vi fought for his opinion ; and 
fonpht with fiich enthufiaffti ^nd valour, that the clang of arms; 
and the roar of cannon at the fannou5 battle of Giilfodcn, nii^ht 
be heard to the utraoft confines of the kingdom. There the ve- 
ry ^'cnerals were known, and every motion of the conjBifting ar- 
mies was a matter of uftiverial notice, if^othing was tranquit 
whhin the nation, and nothing Unknown, The rebels were cdn- 
queredi and the prirjeipal men of them brb't to triab f hey werctri-^ - 
ed by Juries \ and by juries that, perhaps^ had been .ai^raved in the, 
very battles that produced the legal adjudications. Was this a 
time, Sir, to expcdl impartial juries ? Was there a' man to be 
found who did not declare the 3i£l of hoilility high trcafon ? Not 
a man who did not pronounce, that whoever fOught again (t king 
George, was guilty of bigh^ treafon. hx\^ yet the rebels were 
tried, fairly tried, and hung as traitors. But this does not con- 
form to the rule laid down by Mr. Martin; by whl^h a man is. 
not to be tried, in any event, unlefs there can be found a perfect- 
ly impartial jury of men who have not expreffed an opinion* It 
• is one of thofe JPlatonic flpuriflies which might have done ver;f 
well for Utopia and Arabia ; but, it is nothing at all when put 
into praGicc : it is perfedlly incompetent to the objefl, aiid de- 
feftive in its application* Again : I^ook at the trial of Hardy, 
Tooke. and their ailgciates : look at the numerous trials in agi- 
tated Ireland : Do you believe that in that highly animated king«». 
dom, where nothing but rebellion was heard of in every ^lorocr, 
and its movements diftioftly marked by every perfon of ag0 to : 
obferve, fufEcient to producc^excitemcnts in every breaSt, becaafc 
every individual felt his intereft involved, as^the. battle of /\Jex- 
ford will amply teftify, is it pofGble to conceivp that men^oould 
ftand indifferent •? That opinion was locked up in the bread, ot 
had-ncver been formed. And yet there, amidft this pojHilararti- 
mation, we hear of a H. Rowan and others> at various ^periods, 
being tried by Jury — ^^and by a jury of men who had inevitably . 
formed opinions on the c^fes*. Is it to be expected that a caufe < 
whic\(hake8 a nation to its baiis, will leave the inhabitants un- 
moved ? Cpjild men be found to go into a jury>box in a ftateol 
^ profound apathy or difinterellednefs, as though they had drop** 
f^ed from another planet ? No, Sir, it is impoQible to conceive 
ihat fuchmenezifted. I think, thereforci that the principle laid 
down in Hawkins is clear : That if a man has not imbibed the^ 
difqualifying principles,4>f ill-will, hatred, malice and the Tike -^ . 
but merely has received impreflions from what he has Unavoida- 
bly feen andheard in fucb a public tranfa&lon^ ^StQ\n% tb4 X€& 
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^iTcunnftffnccs of the cafe, he is a fit and competent vitncfs^ j^ 
^ fit and competent juror ; iFo'r I take bothoji equal grounds; 

Connc£led with the obfervatiohs which I have made^ I wifli , 
Vodraw the cafe now immediately before the CoUrt. I^et us, 
therefore, leave the plains of Callender and WcxfOrd, And draw 
near to 6ur own threffidlds : ftorn foreign flamed of war and 
jbloodfhcd, let a$ cbme to our oM^n country. Wc know there 
have been,n6 battles fought here ; and it ii rfO rejptdach to us^ 
but a catife of niuch pleafure, that uhere haVe hot. But the 
man can feel very little indeed^ who could read dt hear the rn- 
tnours which have. been abroad iti public, view, and be yet 
^charged with infenfibility. . Sir:. That n^h who can perufe ch^ 
public j^rint^ that we have feen ifor thefe 12 months paft'-*who 
can read the depofitipns of Wilkmfon and of Eatan^ and poflef- 
iTes the common fenfibiUties o& an human bein^, with ad^man* 
tine indifference— I had almoft faid, cannot be a man. It is not 
pofiible, m tbe nature of things. I appeal to yt>kir own hearts^ 
whether any being who has a Soul which ijp ivorthy to grace the 
human bofom, Can f4y he has obfetved thefe things, and taken 
little or no notice of them? I aj>peal to your Honors, whether 
there is thu bafe frigidity in the chairaS^er of any man in North 
America ! ImprelSioas of fomefor't or other mull be taken. A^ 
a proof of this, look at this very ^annel : haVe they not exhi- 
bited traits of int^re^ ; and fbn/e of theni, of Very ftfong im- 
prcffion, in this ttanf^tlibn i Nay, look at the gehtiemeii even 
who are already ele£ted, and you have heard them jTcknbwtedgCj 
that they had their ImprefTions. Then, Sir, I contend that 
whenever the impreflion is derived from the ctrcumftances o£ 
Ithe cafe, and not from the hiftoryof the intereft the j>rifoner 
himfdf wai^ imagined to have taken in thofe tranfafiiops, it 
forms ho good groUnd of challenge^ Thiis I underftand the 
Engliih hooks. , , , , ' 

To be fure, when a man is difcovered, cither by his dwtt ojn- 
feOion, or by evidence, to hairc declai:'ed that the prifoner is 
guilty, or that he will be hanged, and the like, there is good 
ground of challenge : we do not deny it. But th« gentlemen fayj, 
that in this cafe, an opinion expre&d by the juror before the 
^ial, that the patty (hould be hanged, which arife^ from the 
whole view of the t4>AA& ^v/</f/»r/, or frpnda perfonil knowledge 
of the cafe at ii^ue, would be a gdod juror, if I underltand them* 
Now, ^ir, let us fee the operation of this dodttne; He is a 
good jurdr if he has feen the ^hole of the evidence,^ or has % 
pcrfonal knowledge of it, i!f no other pbffiblc foutce of light tail 
be opened upon it \ but, if itis only upon a part of the eVidencci 
Reisnoi^i The rcafo|| urged is, that itis impoffible to (hake hi^ 
inipreffions,^becaufe his. liiind i^ locked forever. But if he has 
taken up fleeting impreffions, and partial ones, from a part of 
the eiridenre, which is all that be has feen^ hei$ not sk goodiu^ 
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rot I And wliy ? Bec^ufe he is liable to err; feecaufe hk mind 
TS affailablc by other teftimopy which might come. Agnin. If 
he knows the whole of the franfadion, perfonally, arid upon 
his own knowledge of it, he declares it, he is a good juror, be- 
caufe itis impoffible for him ever to change his opinion on what 
he has fecn or beard* This doftrine may be very good, but it 
cannot be very applicable to thii cafe how juftfoever. Hete ari 
a pumber of men who have received cyidence of a fa£i, as far 
as its publicity has gone 5 they have received that fafl as^far a^ 
ltd evidence has fubilantiatcd it 5 and therefore from the extreme 
pfeufibiltty of it, they believe It to be tru9 : their opinions are 
formed upon it, arid they declare thefe opinions. But yet ihej 
are not tdbc efteemed good jurors, becaufe they have not fecn 
the "ivhok evidence ; liotwithftandhig they tell you, that any coun- 
ter teftimony will have its due impreflion upon their minds, be- 
caufe they could believe no more- than they had heard ! Now, 
certainly, this partial knowledge of the fa£Js can never te fup- 
pofed to lock up any nian^s mind, or Tender him obftinate on a 
cafe abotit which he has only a partial knowledge. 

Whether, therefore^ we go to the Englifli books or prece- 
dents, or recur to the opinion of this Court as before exprefTed 
by another Jtidge, (Chafe,) we contend that we have a right to 
the do<n^rtne which we have fupponed. 

1 thinkj if I miftook not the opinion of this Cburf — given da- 
ring the ptef^nt examination, your honor faid, thztjltght im" 
preffions were not objccVionablc. Now what elfe but flight im- 
preffidns canany man have, that profefles to believe no farther 
than he has heard f And can it be fuppofed, as already argued, 
that there is a perlon to be found, who has received no impref- 
.fions on the f«bjeft ? I cannot conceive that any man has gone 
beyond the evidence of this fa£l which has been afforded to him, 
and furcly no man of common candour would finally pronounce 
upon it. 

Mt. WiC^KttA^M-^ Sir. We Ml fee with hbw much reluctance 
the gentlemen will give up to- thofe welLeftablifhed principles of 
jury- qualification which we have produced to the attention cf 
the Coum Thty tell' tts that they arc folicitous of a fair and 
impartial trial ; and^ in truth, their whole argument is founded 
tipon the ncccflity and propriety of it, if I am favoured with ta- 
lents to underftarid it. I win take the liberty to attempt fomc 
reply to the ^irgMmcnts of the gentleman laft up. I heard the 
gentleman with much pleafure, and felt extremely obliged to 
him for fcatteting over the barttnnefs of Law, fuch a variety of 
flowers. His brilliant flouri flics reminded me of a Roniau epi- 
gram on a lady, who was fo completely ctflered by the decora- 
tions which envetoped hcf, that (he was really the fmallefl part 
of herfelf. - The gentleman's arguments were cxaftly the fame 5 
it was-fo completely enveloped in figures and graces, that the 
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argument con ftituted the If aft pan of itfelf ; apd, it was only a 
flounce liere, and a furbelow ther^, that., you couid, caich a 
glimpfe Ojf It. I , , 

What does the gentkmaa fay } He fays t^hat thgre ought to 
^ be a fair and inipamal jury ; apd he fuppo&s it to be very e^fy 
to g^t (^h an one, nptwithftanding the feemi.o^ prejudices;—* 
Not content with travelling in this coun-try, he ha^ cranfported 
us to the battle of Cullodcn j where he tells us thai the din of 
an^s, and the founding of cannon were fo great^ as to ilrike the, 
extent of the kingdom. Everyman knew that..therc were the 
banocKS of cjvil war unfurled. But he has comgared the judicial 
d^pifioas of that 4iy» and of that place, to the cafe now before . 
the Gourt^ when fpme very material points of di(Un£tion are dif- 
coyerjabfc. liveryman in England then knew, that there was 
civil ufir ; an4 all men were acquainted with the liiftoricai fads, 
whii;h originated and Supported it. It was' upon tjiis vitiw of the 
faft, that the Courts of thofe day$ decided that an impartial jury 
could be had^ and that the rebels could have a. fair trial. And 
why? Becaufe.thefatls were all known to the jurors, according . 
to the rules of law^ and they could decide upon th^'m with in- 
tegrity. .{Jt was the opinion of the Court, that every man knew 
that tl^erc had been a rebellion ; and that the circumflance wa* 
apparent, that the moA prominent and adive cHaradlcrs were 
kiKjwn. There was no fuch thing as an indifferent man to th^t- 
tranfadipn^ and impreiTions could not be taken up. from mere 
rumour. And if a man coiftd have b^en found who knew no.,., 
thing of it| or had not thought abou^ it, he would h^ve undoui^tn 
edly beea paffed by, as infufficient- .But let us draw neairer to 
the circumftance now before the CjJijrtT^Leave the fliorcs of 
Britain, and its blood- (I a in ed fields of open rebellion^ ,to rcRec^ 
whether there be any analogy. to be, drawn from the quotation:.. 
And here wefhall difcover a wide diftinftion. Had there been. . 
an army of ten, twenty, or jooop naen, arfiltery, infaiury and ca- 
valry railed, and a number of gun-l^ats equipped, defccnding 
[ the Ohio with intimidating afpe<fl, and Col, Burr had coipmand^r 
f «d the whole armament^ and engaged with.cyery thing that op-. 
; pqfed its progrefs: And Mr. Burr had been brotight here a pri-^ 
\ Toucr, taken from his frmtlefs. aJteinpt to complete hif object^ 
I which obje£i was well kno^yn s or couWhiftoricalfa£is,pQipt out; 
\ a grounxl for his pretenfions, thcr-e co.uld, be n^ f^^^^? aba^it^ 
k* the. partiality ot a jur,y wiio Qiould? i)^ called- to tit <on his cafe. ».j 
r Thefe circumftances would hifve^^left aaindelliWe impreffion-oi^ 
f' the mind of tvtxf m^n ^hat he w^ a,ti;aitor : But the fads ^v\d* 
\ not the prepofTv^fllons would have pronounced a decifipn, But 
Jiow are the fads now charged to him proved? Why the Prefi- 
dcnt has faid, that ^ of his guilt there can be- no doubt ^". and 
by his office he is entitled to the Jiighcft. confidence. I j<yftjl;lie 
gentleman in acknowledging my refpeft for that high ol^cev , 
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if^nA I will venture to believe, that he did beReve Cok Burr ta Iv^ 
guilty of all that he was charged with. But that doe) not creata 
^n us a neceffity to take his word, when all his impreflions were 
taken from othsrs, stnd not from his ovi^n kaowledge of fafls ^ 
He is but a man, and liable to miflal^es* B^af Gen. Wilklnfon 
}ias faid iti and he muii be acc^i^ainied with if. Be it ilb : but 
he is only ^ ^tnef:^, and we ^re not obliged to take his word.> 
Perhaps the crcdiWHty of that witnefs may, hereafter, be quef- 
^toned and fcri^ttniae4. fiiut did even he fay in hi$ nfi^dayit that 
Mr. Bjurr vf as guihy of Treafon ? The Supreme Court, in thzit 
ejcamination into the cafe, have ahready decided, that his te(li«^ 
mony does not amount t^ the chargfc of treafon; The whole 
then refers to the depofition of Mt. Eaton; 9 which, in itfelf i8^ 
fi9i'parte9 and di6^rs materially from any thing faid by any other 
individual witnefs. I y^l freely admit, hoiwevcr, that n^twith- 
itig his tale is fo. marveHdus^ i( may^ notwithftandingy be true* 
Btic what does, that depol^tion, ftrange as it is, exprefs ? Why, 
at moil, that thetpe Mfas ^ treafonable defigx^ at the ^oitimence- 
ment of a tranfadioo, that hs^s never been carried inro cScSt-. 
But what do thefe jurors fjs^y i Why unppn this depori,tion of 
Wilkinfon's, which does not point to any Treafop,^ and this ex- 
traordinary and unliipported Talc of Eaton -s, that ihey have 
formed their opinions as to the trea^hai;^e de6gn \ that he has^ 
carried that defign forward, and never h,3^d ajbandonedit umll( 
afte? be quitted the diftrift of Virggiia, and fou^nd his fcheme 
imprafiicible : So that this enormous maf$, this unanswerable; 
flafti of cyidcnce, which ftruck fuch ftrong cqi^viciion to the 
minds of thofe jurors,' is ted uted to this iigle evidence, thi«i 
wondeful tale, which muft end in vapour. I truft, therefore, 
that the gentleman will admit that hrs comparifon of this tranf^ 
a3ion with that 9f the ipebellion in England can by no means be 
made paralleh A^n^ enemy in one itift^nce fpreadtng terror,, 
iword and deyaftation through a country like England, witH 
a jtumerou^ pop^latioi^ : a tranfa£);i()^^ V^ich no perfon could 
ftiut his eyes againi^-^thcy wei^e r^ndtt the neceflity of know* 
ing it — And in this inftanc^ a^ nioft, a dift^ht intention to ex- 
ecute what ! What the hiftoiian^ page will fcar^ely be able to 
deferibe, for want of matenais to furnifh any thing Ifke a iketch* 
por^hat hiftorian, from his whole" and full view of the cir- 
c^ftaneesj e^tq jpalmly fit down and fay that there was a de- 
Urmtnation 0^ treafon r The Prcfident's letter to Congrefs does 
not even charge Mr. Burr with retaining this treafonable' defign 
throughout. Will the jury then afcribe to him this continuance 
of intention ? 

I fliall now come. May it pleafe your Honours, to confide? 
this cafe as it ought to be wcighed--Uke any other cafe that 
is litigated in a Court of Juftice. i cannot conceive that the 
getitleinen themfelvcs, have met this queftion hv^jt «°d faitb^^ 
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fuHy ahalizcd the tratts wl)Ich prsfent thcmfclves, or they ccr-* 
laintjr ,mull have been convinced that non^ of thcfe men are 
competent jurors. If one fin^Jc juror might be fvirorn» having 
this opinion of Col. Burr's treafonable intentions, fo might 
twelve. Now Stri what would be our fituation if twelve men 
xvere to be imp^nnelled on this trial, and every one of them had 

J revioufly unequivocally declared that he believed the prifoner to 
e guilty pf the intehtion tp commit treafon i Now» acrimecon- 
iifts but of two p^rts ) the Intention and the A£l. Here is a 
variety of te(tin>oqy brought forward to prove both the points : I 
aflc, with wh^t attitude could I (land before this Jury, to attempt 
;it proving hi$ innocence ? They had already declared his guilt 
jdpon the tatention ^ what coji^rfe cojuld I poflibly take, although 
my miiid was perfe£lly fatisQed of his innocencei to endeavour to 
liiake the jtiry believe fo t Would I waite my time in vain at- 
tempts to operate upon marble f I (hould know already, that 
ithe jury were compofed of fuch iiiinpenetrable (lufF, that there 
would remaii^ no chaqcf whatever of my feeble eibrts being ope- 
rative. The incyitable corifeqijencc would be, that Col. Burr 
MTOuld be convtfled unheard, and fall a facrifice to opinions form-^ 
ed without evidence or argument in his fayour ! A man mud in- 
deed be predifppfed who eould have formed bis opinion from 
fuch teftimony *, and his quali^cation m^(t confequently be ^vitia- 
ted, as to every elTetittal part* Now, I would aik, if this (late 
of the mind in a juror would not hare a direft operation upon 
the great queftion — Whether the acl was perpetrated or not ? 
Here is coatradi£lory teftimony produced : witnciTcs who depose 
that ^here has, and witnei|e$ who depofe that there has not, a 
, certain event tranfpired. TThe relative tedimony is thrown into 
the fcales : i9^ou|d it nqt, from the former impre(&on$ of the 
mind, Ije projbable, that fhcy would rather tyirn towards the proof 
of the pyjprt a<3: ? I^oo^iing to the intention, would it not be (Irong* 
)y inferred that from jthat intention, already afcertained, there was 
a greater prpbability of the guilt ? Yes, they i^o^ld rather believe 
two who fworp that a certain thing did tranfpire, than three who 
fwear that it did not : for the a£l being rendered probable, by 
the intention, (lighter tedimony in ofder to fupport that a£l, 
would be received in the mindi and the greated probable ten- 
4icncy would be, to convid the ^ccufed. I a(rume it as a fa£l, 
then, that bears very drongly upon every part of this cafe j and 
no juryman can be faid to be impartial 'm any part of it, who 
h^s formed bis mind upon the intention* 

Jjct usfuppofe that fix jurymen are impannelled upon thecaufe, 
and egch of them had declared his impre(rions that he was guilty 
pf the criminal inlent } but, at the fame moment, knew nothing 
tis to the act. Six more arc called to the book : Thcfe were 
fatisfied as to the a£l. The counfcl had all agreed that the a£l 
w*s con^mitted, and therefore their opinions were not to be a dif- 
.^ualification. 1» what fituattonj I jpray, Sir, are the counfel 
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Itft ? Hoiiv can #e address this jury ? If wc; adjdrel^ tlicm on the 
intention, wefasT^ becaafe one. half of tfeem have declired them- 
fdvcs upoo that point, and are as adarpaht j and, if wc addrt^fs 
them oh the fad, we find the other half equally decided upon 
that, l^e cannot hope to move them from the ground they have 
taken, and fo 'we fail in. our defence. And cap thefe be called 
impartial juryrrieq by any inan of common undcrllanding ? But, 
Sir, Mr. Martin made fochie remarks, and very corred ones in- 
deed they wdre, that he did not underftand this buGpefs of di- 
viding by halves, in order to cfcape the epithet of prejudice In a 
jury. A very familiar iriftance might be'put. In Epgiand,* the 
univerfalify of one fpecies of 6irc,hce,'conilitutc;s Trcii^nJ Jfuch^ 
as pulling down all bawdy-houfes, demolijhing airmeetiag-'hp.u/^.s,\ 
&c. — or, however, that becoming the general objeft. Now, JJIr» 
fiippofd a roan was there ro be impannelled on a jury to try a fujJ-,. 
pbfed eriminVl of that dcfcription. The crime is known to tjie^" 
Whole city of London, and every man had deprccateci it. Th'^ , 
jury fays, ** I have i)o doubc but this man had a treafonable iri-^ 
tent; biit, .I'do not know particularly whether that. houfe was 
ptilled doWii, or not, with which he is charged." IvTow couldi ' 
the cafe be doubtful, 'whether or not that juror would find the 
culprit guilty ? No,' Sir, the intention is the principal thi^^g j ,and* 
When that is once nfcertained, fads wiil prove as to the ad. Mr^ 
M'Rae fays, that the ftandard is, whether the jury have a per- 
fonal prejudice againft the prifoneror not :^npt a belief as to his 
Jntentions, but a perfonal prejudice.** Then, I fuppofc, Sir, as 
prejudice againft the perfon conftitutes tifee g^?^^^^^ criteriprt of 
qualification, it matteris not what the opinion is. Now. what 
ire cur prejudices againft a perfon (if they be not formed from 
envy, hatred', ilUwill, &c.) but our having taken lip fomethiivg 
about that perfoii^s condu6l ? ' Every ramd, well confti'tuted, 
thinks of a man according to its irpprcffions of that man's ac- 
tions. Thus, if the maii*s condud i^ fuppofed to be generally 
bad, or if One particular zQ. be afcribed to him/ the prejudice 
might follow. And here> the prejudice mig^ht be of a long ftand- 
ing, or it migtii have been recently taken up. Now, db^we not 
find moft, if not ^11 of tflem, jurors of this defcription i But, 
fays Mr. M«kae, has .either of thefe gentlemen fiiid that 
Mr. Burr was guilty of Treafon with BlannerhaiTet at his Ifland.^ 
What, Sir, coniinues he, have we to do' with Mr: BlannerhafTet? 
His trial has not yet come on, and we know nothing about itj 
not can the court prove any thing about it. $ome of the gentle- 
men fay, he inltended to take New-Orleans j but, there is nothing 
about New-Orleans in the indidraent. Sir, . if the gentlemen 
had looked at their own ind id menV'( which itre^illy feems to me- 
they have not done, by their manner df proceeding) ihey would, 
have found, that it is ftated to have been the intention of Mi;- 
Burr to have defccftded the river for the purppfc of taking Neio.- 
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Orkanj^ as z preparation for^his afctibed fcLen^e ef poOcflTing 
hlmfelf of 'Mexico. But,' fays he, every thtin muft have this b- 
pinion.: th^ juvlg. s of the fupremc court haJ it. Sir, it wa$ not 
fo.' Th^rr Idea was, that rherc were trenfonable ideas floating in. 
tlie niind A';! Col. Buvr> if Mr. Eaton's depoHtlon was fail ; but, 
ili.it he only fpolce of projefls whicL were never completed. 

The cafe 6f Callen'der isconfidcred and relied upon as one- 
in point. ,The Court there did determine rh^t joh:i Baffet was a 
proper juror, although he hid pronounced upon rhe law of the 
cafe. But, Sirj what did Mr. Baffijtfayf Whyrh.it the book 
was a libel 5 but, did he hy that Calfender wrote it? Did he 
fppak of the hkcfiUon of CaFlender .'^ No, he did not fay either. 
Dill f:ven one of his Counf^l pretend to deny that the book was 
a libel. Did thty not rnther ilcp forward wirh the fqle obitflt 
cfcllfputing the conftitutionahty of the fedltion law, as it was 
called; and of . the Court, under which he was arraigned ? 
Now fuppofe one of thcfe jurors h^d fpoken of the law of trea- 
foil, would that difqualify htiu? No,-Sir. But the cafes are 
diii\: rent : That was a cafe witKiii the knowledge of every man, 
and every man had formed the fame opinion. But the gentle- . 
man bows to authority. And what is that authority ? — it is, that 
«>f Judge Chafe's opinion. Now what was the fa£l ? Why, that 
Judge Chafe waj impeached for this very decifion before the Se- 
nate, and the votes given oij^th? queftion were i8 to i6; which, 
thou<*h an aftual majority, was not a <tonftitutional majority of 
the Senate. Now, with z\\ this view, a gentleman will tome 
forward and plead an opinion, when it was even faid, that that 
opiniot^ was n ot law, [Mr. W. here read the charg^ exhibited 
by the Senate againft Judge Chafe on the point.] And w€ 
know not but every gentleman rpi^ht have thought the opinion 
erroneous ; but, coupled as it was with other things, the arti- 
elc of impeachment wn^ oppofed by the majority. With rtfpeflb 
to the gcntiei-nari who hcid that high office of Judge, I too muft 
have my opinion : I then thought, and l now think that it was 
law, becaufe it was a decifion upon an abftra£l qucftion. 

But here is a declaration made hj thefe jurors that tends in- 
evitably to put this matter -at rv?ft ; for they all fay, that they arc 
perfe£lJy fatisfied they can give a' fair verdift. There is no 
doiibr, Sir, but they thint fo, becaufc they think that thejr are ^^^t 
prejudiced \ biit this confidence of theirs is predicated on an 
erroneous opinion ) for it is a juft maxim, that no man is pre- 
judiced in his own conceit. Every man on eanh, I have no 
doubt, would fay the fame^ from what he imagines tp be the 
pjirrty of fits own motives and a£lions. But, Sir, if a man will 
go forward and fay, that he thinks he can conquer prejudice, I 
will not fay that he is a bad man ; but, 1 will boldly declare, 
that he knows nothing of his own heart. It i$ known to all, 
that men are fubjcc^ to prejudice j and, therefore,^ cont«fl#l. 
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tlbat a man in vtrUom ^Jirejudicc is (o appareht is ft is lA tbefc 
jurors, ought to be excluded from fitting to judg^ ttpon the life 
of a man. 

It was a mattet of no fmall fufpnzo to t6e^ I niuft declarei to 
hear what dcfiriition Mf. Hay gave to Mr. Martin of what an 
impartial jurtr meant. He certainly gave a definition Which never 
would baVe (IfUck eithcj; Mri M. ©t myfcif* What was it ?— 
Why, that the fentimeiits of the Country, or a majoritjr of them 
was to be the governing prihciple \ slnd, if there could be di& 
covered H common fentlment, that wgts a ptoof of tlie impar- 
tiality of it 5 and there need be h6 fear of the mifufe of it, of 
courfe. Let lis fee the efFe£^ of fhi^ do£tr!he. tnllead of turn- 
ing over and bVer yout muAy old fblios and black-Iettef law- 
books, ^nd pouting aiVay our time in piirfuit 6f what iifed to be 
the praflice of Courts, and the ted of right and wroilg, We need 
6nly go to barbactles, horfe-races, ahd othef' plates df public 
amufement, where oiir fellow-citizens aifedibte for theit diver- 
Sons, tohc2LT the cctnmotififjtjhtent: and then coitic into Courti 
and return a verdiA tipo'n the coinmon fehtiment; Now, Slr^ 
nxy habits may lead me into companies of a different defcriptiori 
of men, perhaps, to %vhat Mr. Hay might be led into : I might 
difcover one common fentiment, and he might difcover another i 
and, how are we to reconcile thefe variation^. It might, thferc- 
fore, be as different to get a vetdi£]k in this way as any other; 
except we could fortunately agtet to go one road ^ tt> afcettaih 
the public opinion. But, Sir, my opinion is not fo ; n6r, t ath 
happy to fay, is it the opinion of Mr. Wirt ^ who hsis given 
another, and a better rule ; and which compleatly anfwers th^' 
arguments of Mr. Hay, on this project of his. Mr. Wirt a(ked^ 
"whether we were to be governed by principles of Law^ or whe- 
ther we were toW floating upon the dcean of Uncertainty ? Now 
whilft Mr. Hay would keep us perpetually floating on the Sea( 
of liberty, and the uncertainty of popular fentlmerit, his affif- 
tant-counfel would fix us fomewbete y but the fpot, to be ftire, 
he and myfelf cannot agree upon. Well, I muft keep to the 
poiition> that an impartial jurot is one that pattikes of the com- 
mon fentiment of the country. Kpw, Sit, in otder to know 
Vhether a jury is impartial or not, I muft take the decIaratioA 
of the juryman. But let me go to my Law-books, and ftudjr 
over the Vifdom of the bench, not with (landing it might caufc 
me fome more labour ; and let Mr. Hay omit this labotioiis t^Ltkf 
and go abroad to enquire what the public opinion is. On Irian j 
9cca(ians, my worthy friend thinks that t mifunderftstnd him 3 
when, (he will pardon me if t fay,) I feat he oftea mifunder- 
ftands hiihfelf. In this, however^ hs fpojce too plainly to be 
mifunderRood. And are we to do as they at a certain late pe^ 
riod did ia France : inftitute the appfle rwminal^ in order to dif- 
cover the common fentiment, when they propounded the quef-^ 
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tibn to the French people, " Arc you for Napoleon being King 
of the French ?" Or> by what other meians would the gentle- 
man afcerfain what the public will was ? Very probably I have, 
not gfiit fo much information of public opinion as he has ; but, £ 
muO: he allowed to think that he has not rightly rated it. 

But where' does «^his public opinion come from, vitiated as it* 
is ? He fays it is Mr. Burr*s own fault* What has he done, Sir ? 
He ha^ borne public indignity and reproach, (and much of it to 
bis face) with a firmncfs, patience, and digniry, which, I may 
venture to fay, is almoft unparajlehd r a rare example indeed, 
which fcarccly a man in the community could be fonnd to follow. 
But I will not go fo far in mv prefumptions as the profecution i 
I will not fay. that it is the fault of any body j I know it is not 
the'fauk of Col. Burr. Nor will I fay it is the fault of the gen- 
tleman. But when one circumflance is recollefted, we cannot 
but blame thofe gentlemen for fomc degree of inflamation which 
might have been conveyed to the public. Have we not heard that 
gentleman often declare that ** he had not thejhadcm) of a doubt ^ but 
he fliould welt fubftantiate the guilt of the accufed ?" Then> 
Sir, might not this language have flrongly imprelTed the public 
mind, that the public officer, who knew the evidence, was right ? 
Sir, this may prove the fallacy of trufting to public opinion from 
its fla^luating ftate 5 for, if we are to take that as our rule of 
law, or as the government of decifi#n in our courts — what would 
have been law under a former adminiftration would not be fq 
now J and what is law now, might not be fo at fome future per 
fiod. . 

But Mr. Hay agrees, that if thefe jurymen had attempted to 
wake profelites, it would have been a ground of challenge. Now, 
Sir, h^ve not feveral of them faid; that they exprefs their opini- 
ons with thi$ view ? And there is no doubt of it : they arc the 
friends of the adminiftration ; and there can he no doubt, but 
Acy were defirous that others fliould be io alfo. It was natural. 
But this argument proves rather too much for the gentleman j. 
and, therefore, amounts to nothing. Why, Sir, the do^li^trine 
amounts to this: that if every one of th^fe jurors had declared 
the accufed to be guilty of the intention, and i f the a£l of Trea- 
fon, becaufe it was the public impreffion, therefore they would 
be proper jurors. The voice of the country was fo. Perhap^r 
however, the gentleman will fay, that the public opinion does 
not go quite fb far as this. But I will anfwer, that he has not 
fet bounds to the public opinion ; and, he does not know how 
far it will go. Indeed, is is impoffible t^o ftt bounds to it ; be-- 
caufe, if you allow its own length, and fee it agoing, when it 
once lias ,tbe reins, it will foon drive y<^u off the faddle. Of 
this, ample examples have been exhibited to our view. But 
however, in ordar to foothe ihofe who fall in the minority, the 
gentleman very condcfccndingly comforts us by faying, thatth^ 

H 
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country is diridkd into two clai&s ^ {exne on o»% (lACf zn6 fvnie 
Viithp other Now fuppof^; he is not quite fo corre^ as he fup-r 
pofes, about the univerfality of the public opinion on. his fide, ot 
agreeable to his wifheg— ^I mean the majority.) Bpe«.he mean 
the public opitiion in Virginia, or in the United States ? Now 
^ve know th;i't thei^e was a majority in the U. S. bvt we do not 
knew that there is now. The public opinion is liable to chahgc, 

Hawkins*$ pleas of the crowi\ ^as cited, to prove that a man 
may be a fit juryman, though be kriows the fad. Butt Sir, has 
hay one of ihefe jurymep conrte forvt^ard and faid that he knc^. 
the whole of the fatU? ^Thcy have all declared their impref- 
fions/'at leaft*^ and. impreifions are but a ftnall ftep from opini* 
ons, that Mr. Burr is guilty of the inti^ntion to commit treafon. 
The leaO: of it that can be faid is, that rheir knowledge or opi* 
nions have no application to the <p?ife $ becaufe it is only faft fo 
far as they have heard it, according to their belief. And this is 
enough. 

But they beHeve that it is not prafticable, or even poffibl^ to 

?btain an impartial jury. Why, Sir, where is even the impro- 
abijhy of it ? Have VT not got four already out of this> venire? 
No dc^iibt we can find yet remaining in the community at JaTge, 
eight honeft mctJ» ^ho have not committed themfelves on a cafci 
which they have only heard one fide of. I entertain the (irongeft 
prefumption'of the certainty of it. 

It was obferved by Mr. Wirt, that all the authorities which 
we had produced were elementary, aiid merited little or no rcr^ 
gard upon that account. But I anfwer, that though fome are 
not to be regarded, yet it is not th* cafe with all of them- The 
Ijighly refpedled, aod to be revered names of Hale, Hawktnsi, 
Cooke, and others of that defcription, furely merit our atten- 
tion. But then he lays his hand on a book, which relates the 
cafe of one of a venire having been intimate v?ith a prifoner fo 
many years. I mean Horn Tooke's cafe. I will not fty that 
the gentleman wilfully mifreprefented ; but, will fay, that be did 
iiot convey a jiift view of the cafe to the courtj as a reference 
to the trial will plainly (hew. What was the cafe ? A jiiryman 
was called : a gentleman prcfent, faid be was abfent^ There was 
no objection at all made in this cafe : He kept away, becaufe he 
did not choofe to come and fit upon the jury, when his friend 
Was on trial. It was inentioBed 4hat an intimJaey had fubfiftcd 
between the piarties ;--^but what did Juftice Eyre fay? — — 
*« That is no cxcufe.'* No excufe for what? For not appearing 
in court. He did not mean ih^t it was no exciife fron^ ferving 
on the jttry ; for, on that, he was not called to give an opinion. 
Mr. fi irt rote aEnd contended, that in candour it oqght to be 
underftood as he bad reprcfented it 5 which was, that his rerrfts 
of iniimacy^th the priibner was no exfeufe for his not fitting 
cfn the jury. He read tht pffage at length, arid iflfifted on th^ 
premiftsi. 
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The Court conceited that the cafe had no applicatJoti at ali 
id the prcfcirt cafe. 

• Mr. WicKHAM continued. He belJeved, that his memorjr 
mud have very greafly deceived him, imleed, if he had not heard 
very many objc£Horii made to jurors on accoujic of friendihip^ 
even in civil c^fea. He begged the i;cnt!emen to an<ler(l .nd that 
•fee caote there to try the fu^ aivd the law of the prcfcnt cafe j 
and, upon that ground alone, he muft Itand or fall. ?at, if he 
iinall try him upon popular opinion— the life of his client, he 
'fliouid moft feriotirfly fear, sin>idft the agitation which had heed 
fermented, would belike a feather in the^c^le •, for, upon that,' 
no dependance couJd be placed : and the trial by a prejudiced 
jul-y, would be nothing but a fcrious mockery. This was the 
view which that fagaciouB body, the framers of the Conflitution, 
had. They did hot choofc to confide in populat prv-judiccb. 
Was it not known to thcni, who had the volume of human na- 
ture lying wide open to their view^ and' the hiftory of mankincl 
in all ages and countries to draw wifdom from,^hat the tin>e. 
Would arrive, (how foon they knew not) when fome indivldua' 
would be, or might be mark«;d out as an object of popular furyi, 
^nd . po itical jealoufy f They, therefore, wifely provided, that 
every man (hduld be tried by an impartial jury : which privilege 
was farther fctured by the amendments to that inviolable inftru- 
ment, w^hich exalted the crime of trcafon above the power of the 
Lcgiff^itiire, and tranfmitted to the citizen his rights ; th^ not 
the changeable cxprefiion of puWic opinion ihouTd hold hisex- 
iftence, but this iacrcd inilrument itfelf fortify him againil all 
incroachment. • . /^, 

Mr. RuNDoLPifj (at the rcqueft of Uic Court) read the rep^ 
bf Judge Ghafe to the article of impeachment which relates to 
hisdecifiori in Gallcnder's cafe, p. 19, appendix to Chafe's triaL 
He had not intended to have interfered in this debate, nor (hould 
he dp it how, w*ere it not fotr the importance it appeared to af- 
fume ; and that now a great sera was to be formed, on the Vety/ 
important privilege of trial by jury. When objeitions werei made 
b individuals, for comparatively fmall difqaalifications, it then 
demanded not my attention : but now a ferious blow at this id- 
e(timable gem is attempted, who canbe filent? Sit, whether 
thance or Heaven has given us this illuftrious boon, I will not 
undertake to fay ; but, I will fay, that it had been judly pro- 
nounced to be the great palladium of oiir liberties, and is ^•U 
livorthy of our puodilioiis attention to preferve it unfuUied. Lfii 
us keep it in proper boiinds, and it w'dl be our inevitable iNre>!» 
ferver ag^ind every innovation and perCecUtfon : It will afford ns 
pure and unpolluted juft ice, and bid us defy every malevolence* 
Stir, bow could yau, how would you, fittbe^e, aadfee amaqi 
brought in guilty of a capital otknce^ by men whofe hearts are 
fleftled by partiality ? Away with all Court* ilatd jiutge* t^if 
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we ar« to be adrift upoti fach uncertainty as muft b« the ci^nfe* 
quence of do£trines which wc have heard. Tell me not thatl 
am fafe in my own habitation^ if doflriiics like thefe arc to be 
calmly yielded to by the bench. It is a folemn mockery upon 
our privileges ; and, we are all deceived, if we think them un** 
alienable. Bat, leaving that extraordinary innovation in princi- 
ple, let us fee what would be the confcquencc of taking fuch me« 
as have been prefented to us* We are to have, by our ConftJMl- 
tion^ impartial, indifFercnt men for jurx)rs. But here a man may 
have his mind made up on two or three points^ and a fragment 
of his mind may yet be lefe Unbiaffed : he is to be called an im- 
partial juror ! Now I will calmly alk aiJy rcfleding ;nan, whe- 
• ther fuch an Ortc is adequate to the adminiftration of Juftice in a 
caufe like this ? Some atialogies have been ftated: murder and 
burglary have been quoted^ and the principles of law rcfpefting 
them have beeti applied to this cafe 5 forgery, or the uttering of 
lalfe money, knowing iwo be falfe, might be added to the cata- 
logue of crinaesfc A juror has nothing to do in fuch a cafc, ac- 
cording to the dodrine we have heard) but to determine in his 
own mind that the prifoner was guilty of the charge of knowing 
the monpy tp be falfe, and then the imparling of it would folbw 
of courfe as a neceflary confequencc. Give him a cobweb, and 
he could make a table of proof of it» From' what principle could 
it be gathered, that fuch men arc competent Jurors ? Reference 
hasbe'en made by Mr. Hay to Hawkins, ch. 43, fe£l. 28. To 
be fure, the gentleman exprefled a doubt, whether it was law in 
£ngland or not. 

Mr. Hay. I doubted whether it was law in this country or 
1fiot> • 

Mt, iJANnOLPH. Yeis, fir, but what does the gentleman rc» 
frr us' t&, when he i§ fpeaking of the doctrine of challenges, and 
the cafes ? To the year-books of Harry the 6th, and to other 
periods of the Tudors, when no fuch thing as a fpark of liberty 
vwas even heard of, and the rights of the crown were the main 
ruleof the courts. This very Hawkins, upon whofe bkody doz* 
trine confidence is now placed, has confuted himfelf in nunne- 
rous inftances* But what have we to do with their year-books i 
What with their State tricks, or what with their State policy, ex- 
cept it be to avoid their abfurdit»es ? Shall we fubfcribe to their 
imperious declarations ? I trufl; not, fir : I trufl; that we fhall fee 
men on out juries, who are open in mind, to decide from their 
> knonvledge of the cafe, according to ^vicleace. But here wc diffisr 
perhaps ; for, what we call evidence in the period of time when 
it ought to be delivered, feems to be aifumcd by them as fufS- 
^ient, if outoftouTt; fo that if a man had formed his. opinion 
before he came here, from fuch evidence as he had feen, good or 
bad, it was no difqualification. TJiis is not the juftificatlon of \ 
an impartial juror \ lot a man ought to prefume nothing, but 
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i Wait for the truth j ppon which he Ut6 decide;, tipon a nioft.ctU 
tical cxjamination, ,and from an unerring fource : nothing Icfij 
\. than cvidiencc of hO^s to be delivered in open court. Siff no 
mun has a right to ipaki up his opiyiion out of court. Have I aot 
; heard tWs repeatedly delivered during the prelcnt term by thii 
honorable, bench ? I refer the gentleman to the 27th fedt. of the 
fame chapter and book as that w^iich he quoted, to convince him 
boyir far he is wrong. Is it not all-itnpbrtant what the intention 
of th^ party was I It is the moft material point, by acknowledge 
ment' No man, therefore, wha has made up his mind a$ to the 
intentions of the ;accuf(^d^ ought to be put upon the jury : and.fot 
that ibl€ rcafoor. if no other e>afted. Mr. Wickham has explainr 
ed, ^s has Mr. Martin alfo, about parts of teflimony. Now wc 
know^ what are often the component pares pf juries. Suppofc 
one man to have made up his mind on one point, anather on ar 
nothcr, and a third on another ; it is gommon for, them to give 
vay, one his point in part, and another his point, until at length 
they form afufficient coincidence to make up a verdid. But the 
. very nature of thcfe fubmifHons, proves the abfurdity of putting 
; in<:n on the jury who have prepared themfelves with any tinge c^ 
avcrdift- , 

Is it faidjn the book, that friendfhip and cjofe intimacy is a 

fufficicnt ground to exclude jurors i It is not fo in refpe£t to wit.- 

I nefies, but it is fo with jurors* Som« of the books even fay, tha^t 

I if it could.be proved, that the man who fliould be called after- 

; Wards t9 (it on a jury over a man with whom he had not been up- 

I on terms of intimacy but mtrely entertained him at his 

tabic, he is not qualified to bean impartial juror. This principle 

I .1 know is denied *, but whatever conftrudlion gentlemen, pleafe to 

I putoa the cafe of Topke^ where Mr. Thompfon, an intimate for ^ V 

r 34 years, was rejefted, avails to me nothing j for the language ' ^ 

I of the cafe plainly imports, that intimacy was the ground of ob- 

' jeflion. Sir, 1 hope that this being the firll tipie that. the bicf- 

, fings of a jury-trial of fuch confequencc has prcfcnted itfelf to 

I this court, you will take more than ufual pains to enfure to the 

f accufed the advantages of s^n impartial jury, agreeable to the de- 

1 mands of our Conftitution and laws. Sir, when I look at human 

' naturj, when I read the human heart -^open there, myfteries and 

ftratagcnw fcarccly to be bclicved-^(a volume more than com- 

ihenfuratc with our united thoughts), I fee caufe to be watchful 

\ and earned in the. caufe of jufticc. I would even appeal, from 

I thefe rcfle<9:ions, te Mr. Hay's great tribunal itfelf. I would ap- 

I fcal to the whole world, and a(k, if it be poffible for a man to 

f come impartial, faithful and true, in a cafe where one half of his 

' mind i» n»de up to give a \txA\Gty before he ever was fummoned 

to the court ? 

. Chief Justice. The queftion is, what will difqualify a ju- 
ror, when he is called .before this Court to bq fworn^ This is 
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iniportint v but, however inrtportanti we hz^t iot our goVcfri* 
went, decifions already made by the Litvr, The Jury is fworrt 
tt> decide according to the teftimotiy whrch may be prcfenteA 
This defignation k made by the camm<>n Laiw, atld, I prefume, 
that the'provifions which are made, in ottt Coriftitution and Lawd 
to prot<;£t the rights of every man, \ are m^de that this common, 
law (houW not beinfraaed 5 and a juty flwuld be caTlcftcd with 
fairhcfs y and, that none (hould fit to judge a cafe, but mcil 
Vrho are perfc6lly impartial. Hence it is provided, that t hie 
iwoft diftant conne£iion of ane of the parties, cannot .be a jjaror. 
It Is not becaufc they are conne6lioos merely i that they are ex- 
cluded 5 for this, of Itfelf, could be rtd reafon ; but the law fup^ 
]p6ffe* that fuch an one canriiot decide as impartially, ^nd bring 
in a^ fair a verdift, as one Urho did not bear fuch a relation.- 
Jt is prefumed that, from the connediidrt bctwecH him and the 
party, his mind will not be fo ^r^^ as tor enable him to receive/ 
and judge of tiie weight of the teftimony fo correftly, as he 
^ttght. And the law wi'l, in no item, endanger an unfai^ Ver-* 
iii£i: ther«^fore, it has formed thcfe ^g^^ztv exceptions : not, as 
1 obferved, for the fake of excepting, but to avoid all probable 
injurious^ refults, Now it may be, that there are eonneftibns 
%hich nothing is to be apprthcnded from. They ma f be very 
4iilant indeed : They may have no knowledge of, or feeling foi' 
\ht party : No acquaintance i never have feeh him. Such a 
inan may fay, upon hrs oath, that he ihould be able to judge 
impartially : and there might be the greateft probability that ht 
Would and yet the exemption is ppfitive : becaufe the law fup- 
|)Qfes that the verdift ffjig)^t be unfair : that is — that the infiti^ 
fence is fucbi Probably the Judge rendcFing fueh an opinion^ 
Vould not have the lead doubt of the impartiality of fuch -nt 
toan: 2^ but yet the law will not permit him to lean to fuch a cafe i 
for the law is fq extremely jealous in Jury- trials, that it ^ill gfjinc 
ho privileges to a Court to decide, beyond where it affordaf the 
j^owef i 

Now, it would be ftrange Indeed, that, whetcf the Law ba^ 
been fo cxtfccmely watchful as that not the ft^oft diftant coftfiec- 
tion Iball fit upon a Jury, left there (hould A germ 6f pteju- 
dice or influence lurk in the mind of fuch an one, it fhouM ht 
petfedly regardlefs of a perfon Who has abfolutcly formed atf 
opinion. It would feem as though it was oirerguardcd in 6nc 
eafe, and ^s deficient in the other. The Law in the one cafe is* 
Very^ Watchful, left there fhould be any unfair bias ; whtk iii 
another, it would feem as though it was rcgardlefs where there 
was a manifeft, and evea declared predetermination. Thus k 
would feem to mind trifles, and yet pafs over the moft impor- 
tant circumftances. 

The objeft of the Law, is to (ccure a fair trial ; and hence It 
is, that certain coline£tioDf ate i^de to difqualify. It fuppo^^ 
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{ts^n appaf cut bUi flilgfct umtc with thofe connexions. No\«^ 
if thefe are cKJi^F V^ircumttanccs which prove a bias, furdythofr 
circumftances ar« as ftrong as the other. It is undeniable, that 
this acknowledged tiafi'ed ftatc of the mind, ought to be legar-^ 
dcd. ' .: 

It has been faid, that4)erhaps an abfolute (late qF indtficr- 
ence— a pofitive, .perfeift gnd total indifference— can hardly ex- 
ift* This is.probible, extremely probable. But there are cer- 
tain cafe6 that arife put of the neccflity of things, which require 
the law to bend tb them. It is certainly defirable, that the per- 
fon whofit^ as a juror, fhould not feel on his mind the kaft pof- 
fibk implreflion. ; When that is the cauCc, the evidence will be 
the governing j^rinciplej ah d the law is not required to bend to 
the cafe, perhaps at all. But it would be abfurd to fuppofe^ 
that a juror can be admitted beyond the abfobtc neceflity of the 
cafe ; {f he /mighty the admiffion might be extended to any ftatft 
of the njind 4 and, thert^fore, the neceflity. of any deviation what- 
ever, irona the dxifk diftates of the law, muft be made to ap- 
pear/ otlicr wife ^hejurpr muft be reje£ied. The rebellions in 
finglandand in Ireland, which have been referred to, are fuch 
cafes. Now had not the, hvr in ihofe cafes bent to the parti- 
cuUr circumftances of the cafe, it would have been impoSible 
to have foiind a jury. There was no man who could not eafily 
dccidCj that the pretender was guilty of Treafoa. The neceflity 
of the cafe, then, i^cnt to the full extent of receiving fuch a 
jury^ But if it fliould fall (hort of fuch a cafe ; if it be doubtful 
whether treafoiii has been commined or not, {the a6l being nei- 
ther fo public nor fo violent,) it muft'make a confiderable differ- 
ence* This dillili£tion is governed by the nature of the offence 
charged. The alteTpaiive in a cafe of fuch public notoriety, aa 
that every man «?«/? have made up hi« mind, there muft be no 
trial at aU» oar to try the cafes by a prejudiced jury* This was 
tnjextreme cafe, however. When the faQs have not received 
Aathigh tinge of public notoriety, as that all mankind mu{^ 
have received a certain canvi£tion, vsre mud recur to the general 
principles of^ Law, and fit it as near as poffible to the cafe. 
This general principle of Law is, that a Jurot, whofe'mind i$ 
prepared to go upjon the cafe to receive his conviflions of the 
guiltot innocence of the accufed from the teftimony, and that 
(m\j^ isthe only proper perfon to be called an impartial jurori 
But a different cbaraftcr, the law cannot truft. It apprehends 
danger from thcrcfult j and, therefore declares him not to be 
fit to ftand between the accufed and the country. This is the 
general view which Courts have had, with rcfpetl to qualifica~ 
ti6n--that, where a man baa formed and expreffed an opinion 
upon the cafe itfclf, upon a view of the whole cafe, he is not 
elleemcd an impartial juror. ^But where a man has formed ill ;;^, 
opinion upon i>nly part of a cafe, from tcftimgny fuch as he has '^ 
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fter\ inr heard ; of where the ittjpreffidn made is extremely flight, 
it merits a different treatinent. The Court has not' faid, nor 
xvillitfay,' that fliglu impreffions {Koulddifqiialrr^^ Thbfe dif- 
ferent degrees of impreffions : feme may be vcfry flighi, Thofei 
for inftance, who try the cafe according to the ftatemcnt of the 
tranfadlion made in Court, arid not jupori any ftatcment made 
beford the trial, muftbe denominated proper for jarorsi bc:caufe 
they jSoflefe no influence; but if thcf mind is fo pri?difpoifed, and 
tlie impreffiorts being made fo ftrong, that the man is prepared 
to combat all teftimony, and even truth itfeJf-r-to lilleri to oii« 
fide with the gte^teft eagernefs, atid as powerf^ijJy refift ^ha6 
Afifght be jadvanced on the other fidcT-this is calculated to clofe 
the mind upon the teftimony -, :ind, there iis np'ff*^an^ pf ^rcceiv- 
ing thpfc impreffions which ought to be made^ 
- The cafes of murder and counterfeiting of cibm, arc~ all very 
ft irong cafes: Suppdfe a mstn to be arraigned for murder. 'A 
juror fays, '^I'do not know that this man is guilty of the mur- 
der 'y I hWe* no evidence of it ; and, I am ready to hear it* If 
tlheperfon was killed, I am not fure it wa$ done by thisSndi- 
vidiial ; but one thing I am certain ofTT-that this prifonier had 
malice prbpcnfe in his heart againft that nlanat'the time he was 
Icillcd, Waufe I kiiow that he determined upon his de^^th. This 
is all the opinion I have made up." Now would this man be ^ 
proper juror ? Certainly not. So, with refpeft to eounterfeit- 
iiig money. A juror might fay> that he did not know that in- 
dividual to have pafled; the money, biif he kne\Xr him to have 
counterfeited it. Now, the charge was for counterfeiting antl 
paffing ; and the juror having his opinion made up on one part, 
renders him incompetent to receive evidence impartially on the 
pther. The fame principle IS applicable in a cafe of Burglary, 

Th^nit depends upon the nature. and flrength of the opinion j 
formed 5 it depends upon the queftion, whether it be formed i 
eonfcientioufly upon a knowledge of the fafls 5 or^ whether il ^ 
be fo flight, as to be regardlefs. Or again : whether it be upon J 
^material, or an immaterial point. Upon thcfe points^ it muft } 
be judged, whether fuch a juror could decide upon the cafe fair- 
ly or not. It cannot be prefumed, that a man of honour, intcr 
grity and prudence, would decide unjiiftly ; but he may look at I 
the cafe in a different way fronS what a man might, who had ; 
known but little of the fituation and circumftances of the accu- 
fed. Hence there arifes a difference in men, who are in ail 
•other circumftances alike, in refpeft to their impartial and found j 
judgrnent. It certainly is highly defirable, that the greateft im*^ 
partiality fiiould attend thisxafe. . ' 

With refpeft to the particular circumftances of tnUtiUon, the j 
Court have thought much. When a juror has only declared 
hintfcK in genera^l terms; or that^ at feme one period, he has ; 
entertained imprcffions improper to adeciflon on the cafe of thp. 
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Jictufcd; andi whierc he ha$ inamfeftcd that imprclBon in the 
way only that rroft men have done, the Court fuppofcd that the 
objeftipn was flight j and, therefore, to be cofaCdercd too trifling ' 
to be a foufcc of thallenge to a juror. Or even a rnan inighi: 
have maintained that impreflion, and yet^ becaufe it has been 
the only fource of evidence from which he could foriii aiiy ideas, 
' kc has withheld from expreffing himfelf. This cafe differs very 
[ materially from the cafe of a man who has avowed his opinion, 
1 iind that vp to the very time ejcpreffcd in the indiQment of the 
I prifoner at the bar, that he has been machinating crimes againfl 
I the U. S* and thofe oflTcnces perhaps, which arc (pefified in the 
\ indiiSment. It mud appear that his judgment is formed upon 
\ &e fads : which is too eflential a point to admit of being impar- 
ls rial; becaufe this opinron is not formed upon the impartial point 
I of tefimoHy^ in fuch a way as the man ought to decide ; and. in 
[ ifoch a way, as the Court muft require of an impartial juror. 
I From which charafter, the Court fay, that no Juror ought to 
fcrvc. ^. . 

E In the courfe of this morning, my mind has been very ftrong*'* 
[ ly inipreffed, indeed, by the different, appearances which this, 
cafe might aiTume, and of the reverfe. Now I wjll fuppofe that 
a gentleman has formed an opinion that the prifoner was not 
guilty of the intention of committing treafon againfl the Ut S. 
or, thfltt ht had not committed tieafon. The panncl waa made 
»p, fay, of pcrfons who had every one made up and declared 
fo, upon the teftimony which they had fecn. They were ftrong- 
ly imprefTed, before hand, that the teMmony did not furnifh 
groQad to prove any intention of committing treafon. But how- 
'ever, there being other faflks that probably would come out, to 
povc to their fatisfaSion, that he dijd cdmmit treafpn, thofe 
f>£ls may furnifh a ground to pronounce him guilty, if they 
ihottld be competently proved, but that fo far as they had feen, 
he was not guilty of any intention to commit treafon, or in faft, 
that he had not committed it. Suppbfe they had advocated this 
opinion, with much warmth, repeatedly and very publicly.^?^ 
i, Would fuch pcrfons be thought proper for Jurors? lamfiire 
Aey would not. The fubjeft, then, is equally flrong, in what^ 
«vcr light we view it : whether a man has formed any bpinioo 
favourably or unfavourably i and it does feem, that the perfpns 
who have carried it fo far, on either fide, ai^e incompetent. 
' With refpe£t to the authorities cited, I have a doubt of the 
application of fome of them. Uppn the impartiality necefTar^ 
in a juror, there can be no doubt. 1 fhould not think that a 
perfon who had dechred the guilt of another, upon his own 
knowledge of the cafe, was a competent jurbr ; but if We admit 
ittobclaw, it is not applicable here. Why is it that a juror 
who has fervecl on % firft trial and rendered a vcrdid, if there 
' fcouM be a new trial gtanted, cannot fervc on the fccond trial ? 
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It cannot ht he has any prejudice in the cafe, it is becaufe Ii€ 
has already given a verdift, that he is excluded : this is like t 
man delivering an opinion upon a knowledge of the fj^Qs. It | 
did not appear to be fo with Mr, Baflfet in Cnllendcr's cafe. Thi$ : 
was> to be furc, the declaration of an opinion formed to the 
very extent. He had read the book ; and, having read Itt he ; 
mud be fuppofed to have formed an opinion upon it. Now, I J 
underftand that the general queftion which was aikcd by the 
Court, w^s — " Have you formed an opinion^ and uttered it 
relative to this indidmcnt ?" If the queilion had been, whether • 
the prifoner Had publifhed a fcditious libel againft the govern- 
ment of the U. States, the juror could ngt have been received, 
if h€ believed affirmatively. Now here is one of thtfc jurors, 
whohasfaid, that if the public rumour was true, the prifoner , 
was guilty. Now the Court thought this man a good juror, be- ' 
caufe he had left hts mind open tt) convi<Slion. But when it fliill 
appear, that a juror thinks that the prifoner poflcifed treafonable 
defigns ///> to thi time charged in the indiBment^ the Court is of ; 
opinion that fuch a juror ought to be fct afide. 

The Judge having iini(hed his opinion, the jurors upon whom 
the Court fufpended an opinion yefterday, were then called. ^ 

John H, Upjbutv acknowledged, that he believed the prifoner j 
was purfuing his treafonable defigns up to the time charged in ,| 
the iiididlment. ■' \ 

Chief Jujlice. Mr. MJpfhaw ought not to be received as a 
Juror, becaufe he believea that the treafonablc defign of thepri- . 
foncr extended, up to the:, time of the fa6t flated. John Btwe^ 
Miles Seidoffy Lewis Truehart^ William Tancey^ Nathaniel &eUon^ i 
Johti W* EUis^ Armifted T. Maforiy and Dahney Minory wercJ 
refpc^ively afked, whcthei: they had formed and maintained any! 
opinion of the prifoner's guilt or innocence up to the time of the* 
indiftment. They declared in the affirmative, and were fuc-* 
ceffivcly fet aGde. 

Thomas Projfer was afked the fame queilion by the Court* Hci 
anfwered that he believed that the prifoner had been forming %- 
plan for fome time » which when matured would bare been' 
treafon. ' / 

Jlar. M*Rae. Have you formed any opinion refpe£ling ite' 
a££ <;ommitted on Blannerhafiet't ifiand. Juror, No: I baT<^ 
formed no opinion as to his being guilty of that a£i, or of aofi 
a£l of levying war } but that he was guilty of the intention ; 
though I am rather of an opinion^ that no overt ad has been, 
committed. I have formed no opinion rcfpe€ling that tranfacf 
tion. Mr. Wichham* What fpecific reafona do you fuppofe; 
CoK Burr had> for ading as you fappofe he did ? a. I had no 
doubt but his intentions were to feparate the union by means of 
power. ^ If there were any tranfaflions going on refpe£ling 
Ncw-Orleans, do you imagine ihSithcwas coonefted with thcm^l 
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i» I have never formed any particular opinion upon that fiib- 
■ jcA, I do not know that ever he was engaged in fuch an ex- 
t pedttion ; but, I have no doubt oF bU Intentions. 

Mr. Burr. It was faid that I h^d treafonable views in the 
I wellern country : what is your opinion upon that fubje3 ; or, 
do jrou fuppofe I abandoned thcfe views ? ^. I do not know , 
i that you abandoned thofc views. Your objefts appeared to me 
; derogatory to the welfare and peace of the U. S. and I have 
: k>d no erldence that you abandoned thofe obje£^s. 
' CAiV/* Jujiice. The qutftion elates to the intentions of Coh 
Burr, and whether he retained thofc treafonable intentions up 
to the time charged ? vf. That is my meanings Sir, But I am 
ioubtfttl whether thofe tranfa€iions were inftigajcd by the direct- 
I tions of Col. Burr. - 

j Mr, M^R&e, Have you formed ideas of any treafonable in- 
I tmioaor acjs, as to make an overt aci on Blanncrhaffct's ifland"? 
r ^ I am doubtful as to nien being embodied there. I have fce.n 
: CD evidence to fupport any opinion on nriy mind', that the prl* 
ifoacrwbs privy to what has been faid to be done there. 
I Court. Have yoi^ mentioned your opinions on the fubjc£i ? 
yA, I uevcr have. 

Mr, Baker. Have you never exprtfled your opinions Gnce 
jou have formed them ? A. I am not certain that I have, but 
my opinions have been as I have exprcfled. I have frcqiicntry 
I kwn in converfation on the fubjeA generally 5 but what I have 
I iaid particialariyi at difitrant times, I really cannot recolleft* 
^. Have jou never fincc this tranfaftign took place ? a. I have 
« to the guilt of his intentions, but not as to his adiions. ^J'his 
is what I have not formed an opinion upon. 

A converfation enfucd between Mr. Hay and the Court. 

I Afr. Hai conceived it to be very difficult for a man not to have 

pbferved the current tranfadions. as they were publiflied j 6b- 

fcrving them, he muft have received fome iroprcflions' at leaft.^ 

iSuppofethey were unfavourable to the prifoner, what did the 

[ Court require by the queftion propounded ? Why that he (hould. 

i wlicve the prifoner to have d/opped the plan which it appeared 

lie was carrying on before. Now the refult of fuch an opinion . 

f^this, would be, that he was not guilty. ^ He aflced whether 

^at was not forming an opinion ? Could it be fuppofed, that a 

©an who had once had any impreffion concerning the drcug}.. 

\ ftanccs related, (which all men muft have had,) would liavc 

^wpt that imprcifion, without fome evicfence (ht)uld appear to 

change that impreffion? He could really perceive no middle 

courfc. Xhe queftion of the Court fce;med to require a change of 

inaprcflionsi when that change was fcarcely to be ex^edled j for 

Ac time between the public tranfaQtipn and the time of the 

indifttnc^nt, was too fliort and too barreti of evidence to jexpcft 

luch a thing : there «ould be no mati who had formed th^feim- 

prcflions, urith whom they would not have continudd. 
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Ihc Chuf Jujiue ohfervcd| that Hit teftimoiiyr might {lelrhapi 
prefent a great variety of plans %n4 dcGgns. 4 ^an oiight have 
fiippofed 4 ii:<jrtaio dcfign tp have been formed aca. certain time : 
for jnftance, that related iii the aSdayh of Qenerai Eaton; 
But he niay be doubtful whether the prtfiDner went into the 
weftern Country to execi|te that plan o» not* Now if he did 
fappofe that the going (here was to s^ccomplifh what had been 
fo long before related to Gen. Eaton, there was a great lapfc of 
time. If he had continued in tha| plan> therefore, up to the 
time of the indictment, according to Vhe jurors opinion, it tnuft 
be confidcfed of more importance than the hitoxtttf appeared to 
apprehend. Tke Court mu(l feel a difficulty on it, becaufe 
there did not appear that clearnefs and 4ecirive impartiality that 
the rule fecmed to require. It therefore mud decide, that this> 
jury having formed an opinion (hat Mr. Burr did intend to exer 
cute his prpjefts, if he (hould .find an opportuiiity, (for thi$ 
was plainly implied|) he muft be fct afide. 

The pannel paving bee« gone through, Mr. Hat raov^cl the 
Court to award a new Venire, and to be coinppifed of fuch a num- 
ber as would be likely to give a hope of makmg up the deBcient 
jurors. The Court could fee that there was yery little proba- 
bility of obtaining a j^ry from any fmall number. Ic mufl; be 
cyident that ^his was a peculiar cafe, and one whi/ch had fo much 
taken the public attention from its notoriety, as to render it very 
difficult to procure (uch men as would fatisfy the prifoner* He 
believed it was a cafe unlike any one which had occupied any 
Court before, c^fher in England or in this country. It was ex- 
treiptly delirable to him, that a jury (hould be obtained $ and, 
therefore, he hoped the award w^^l^ g^ ^ven to fummon 15Q 
jurors. 

Mr. BuRK faid, he truftcjd that when the o({icer of this court 
fliould be inclined to fcek for impartial ipen, they would be 
ifouhd. He could fcarccly tbi;nk, that accident had thrown into 
this panne), 47 out of ^8 men oif a particular train of principles. 

Mr. ^V^iRT rofe to vindicate the MarOial, a^ a gentleman of 
unblemiQied charader ; who ftoqd highly refpe^able in life, 
whofe Candour and integrity admitted not of a itahi ; and whofe 
name ftood as high as any one in the {late. At leaft, he hopati .] 
I^t before fuch infinuations w^re permitted, |ie would be called 
into court to juiliify bimfelf. 

[A ihort debate then took place, as to th^ number necefiary to 
be fummoned ; and, after fome obfervati^ns by the Chief Juftice, 
it was agreed that 48 (hould compofe the new venire^ whi^cb was 
conceded to by the court.] 

The Court then adjourned till Thurfday. , 

Mr. Burr obferved,. that juft before comiiig into ^oyrt he had 
received a copy of thi^ pannel returiied upo^ the taiis airarded on 

* 
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TpeHay. If the Matfliall would fupply the additions, with rek- 
tion to the occupation and rtfidencc of the perfons named, he 
(hould be glad. It would probably cake him to*morrow ; and he 
believed»Hot more thari to-morrow, to examine it. It would be 
obfervedi that the three entire days which he wa? entitled to, 
would not make the return until Toefday : Stinday not being 
calculated as one. 

The fabjefiof the fubpcena duces tecum to obtaia the letter^ 
written by Gen. Wilkinfon on the 21ft Oftober, was again called 
up to notice. Mr. Hav faid, that he could not as yet find it a- 
mong any of his papers, which were very voluminous ; but, 
however, if the prifoner dcfired it, he would ri^ake another 
fearch. He had no doubt but Mr. Rodney had tranfmittcd it 
among the other papers. But, however, if it could not be found, 
there was a correft copy of it, he prefumed, in the poflc{li-)n of 
Gen. Wilkinfon i which he had fcen, and whJch con Id be had. 
He had found Gen. Eaton's letter, and had given ic to the cierk 
to be filed. ^ 

BuRH. A copy from the poflcffion of Gen. W. will not do; I 
ihall net be fatisfied with it, but want the original. I by no 
means wl(h to give unneceflary tfouble, but hope the attorney 
will complete the fearch among his papers. 

Excufc was made in bdialf of three perfons fummoned for the 
ViTwre. They were excufild from fcrving, and three others or- 
dered to be fummoned, foas to compleat the number of 48. 

The Marshai, faid, that he did not find himfelf authorized 
io excuf^ any one, on any confideration, after he had fummon- 
ed him J and, therefore, he was obliged lo return perfons. in 
fome inftances who could not ferve. The Chief Juilice anfwer- 
ed, that if the excufe was a fubftantial one, the Mar dial had the 
power to cxcufe.any from ferving at any time before the pannei 
was compleated. 

The Court adjoifrncd till Siitarday. 

&A7URDAr, jfuguji^. 

As fooh a3 the Court met, the f^enire was called over. It ap* 
peared that feven were abfent *, and one was excufcd from ferving, 
on account of ficknefs. • 

Mr. Burr bbfiVved, that the pannei was now reduced to 40. 
Out of that number he was entitled to 34 peremptory challenges, 
which would reduce th« remainder to fix, when eight were want- 
ing to complete the panne]. It ^^as not his defire to caufe a 
moment's delay ; which "Wa$ apparent, from his not requiring a 
longer time to examine the return. He would propofe to the 
profcctttor to feleft out 8 ntenp which he believed he could do in 
five minutesi and that would put an end to all diiliculties. 

Mr. Hay had no objcflion. When they were named, it would 
be in their power to examine their qualification ♦ 
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The Chief Justice fuggcftcd the propriety of placing thcfc at 
the h^ad of the pannel, 

JVilUam S. ^mith wiflied to be excufcd, (hou)d the aocufed con- 
fider him as one, on account of a diforder which had attended 
him for many ycarsi and which would render him unfit to attend " 
folonga fervicea$ thi^ would probably be. 

Mr. BouR faid, they had fo arranged the p:innel as to place Mr. 
Smith on it ; but in order to get a chance of leaving hin» out, he 
Ihould, at prcfcnt, pafs his name over. 

Chriji fher Anfhouy was called. He obfervcd, that fince he had 
been in town he had uttered fomc exprelHons, not having an idea 
of being called on the jury ; which he had been informed would 
difquality him, according to the rule of the Court. 

Mr. Boer. If they do not lie ftrongly on your mind, fo as 
to prefcm you judging with impartiality from the tcftimony, I 
will depend upon your candour. Perhaps they were ufcd in levity. 

Juror* I will inform the Court what they were. When 1 firll 
arrived in town, I met with iw intimate friend, whom i inform- 
ed, that 1 came down with a hope that 1 might be put on the 
jury i and if I was, that I wjuld hang Col. Burr^without any ce^ 
remony. 

Mr. ATRae Did you ufc thcfe words, knowing «^hey would 
dtfqnalifj you, or had they any meaning i A. No, I did not. 
^ Did you fpeak as you thought ? A, No I the expreflions 
were not intended to convey any meaning : they were fpoken in 
levity. ^. Have you been in the habit of reading the newfpa- 
pcr$ I A. \ have, j^ Have you read the dcpofitions of Gc^ 
ucrals Witkinfon and Eaton ? 

Mtffrsi Mariin^ Burr^ ami IPickhamy objeftcd to this queftion 
being put ; and generally, to the rights of the counfel for the pro^ 
fecation queftioning their juror. 

Chief Juftice. If the Counfe! for the United States mean ta 
challenge Mr. Anthony for any other juror, for caufe, they furcly 
have au indifputable right to (hew caufe. But unlefs the chaU 
lenge is made, it will be improper for them to draw out any cx- 
prcffions fipom the juror. 

* jlfr. Burr. They have no right to afk a queftion, until they 
fey they challenge for caufe. 

Mr. AVRac. No right to aft a queftion ? I beg the Court 
to recoiled the courfc proceeded in by the gentleman the other 
day. My underltanding of the cafe was, that he did not proceed 
corrcflly ; and if I am now wrong, he was undoubtedly wrong 
then ; but, he was not flopped. The prifoner himfelf made a 
number of general obfervations as to. his right of peremptory 
challenge, and challenge for caufe : And fuggefled to the jurors 
generally, and fomctimes particularly, the propriety, if they 
knew of iherofdvcs any rsafon why they would not be proper ju- 
rors, that they Ihould, themftlvcs, voluntarily ftate any objec- 
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tJon which, in thcu own knowledge, onght to difquJilify fhcm. 
I recollea well that ihc Counfcl for the y. JB. objcfled to this 
courfc, as in his opinion in(;orreft ; and that the anfwer of the 
prifoncr was, that no juryman ought to lock up in his own bo- 
fom the prejudices which he had conceived, but make declara- 
tion of them. I rccolleft alfo, that without any challenge for 
caufc wJatcver, the jurors as th^y came up, did of themfelves 
proceed to exprcfs their imprCi'7ions and words, without a fmgk 
queilion from the prifoner or the Court : that they began as a 
matter of courfe to ftatc their preppfleflions to the Court. Mr. 
Botts, in very many inilances at firll, as foon as the juror ap- 
peared, aiked him if he had any thing to fi ate to the Court. In 
(bmc cafes there was the formality ufed of challenging for caufe ; 
but in the moft, by far, there was not ! And no obje£lion was 
made to that omiffion, until, I rccolleft, Mr. Jerman Baker was 
a&ed if he had no declarations to make to the Court,? He an- 
swered, " Not until he was challenged for caufe." Then he 
pirocecded to ftate his impreffions. But, Sir, while I wi(h a ju- 
ror todo jullice to the prifoncr, I wifh the fame juftice to be 
done to the 0. S. And hence it is, that we wifti the fame 
courfe to be adopted now, as was then. We do not know any 
rcafon. why we ftiould challenge the gentrcman for caufe 
whd is how. before the Court; but k is pollible, he might 
have taken up a prejudice in favour of the ptifdfter ; and let the 
prejudice be on which fide it may, it is aii equal objeflloni I 
have been pleafed that fuch a flrid examination has taken place ; 
becaufe it is my mod earned defire, that there (hould be a pan- 
nel who will give an impartial verdift. , I know of no objeftion 
to either of the gentlemen felecled : But I am determined to know^ 
in fom e form or other, ai well as I can, what ftate of impartiali- 
ty they arc in, betweea the U. S. and the prifoncr at the bar. I 
mean not to offend the gentlemen by this neccffary attention to 
my duty ; and t am aflured that they "wili afford to the Court e- 
Fcry infarmation neceffary. 

Mr. Hay did not mean to object to any gentleman on tht pan* 
ncl from any knowledge he had of them* It was no objcd to 
him oiF what defcriptioa of men the J^ty ^as compofed, fo that 
they were hone ft, impartial men. He witbed, however, that 
shey fiiould, refpcaivcly, be ' firlt aflted by the bench, whethear 
they were eonfcious of any rcafon why they ought not to fervc. 
He could not think it pofiibJe that any man would lay his hand 
upon that book and fwear tQ try the C9ufe juftly, who was « not 
impartiilly open tb receive ajid qreciij th? evidence thatfliould be ^ 
prefented to him in the Court. 

Mr. Bdrr and his Counf^l fignificd their acquiefcencc. 

Chief Jusncfi. The Court muft undoubtedly dired the fame 
Bidde of challenge on the part\>f the U. S. as on the part of the 
prifoner. Bat fiiould any interrogatories be requifite, it onght t# 
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be on a ch^iUenge having been made. However, it appears to bd 
the m(b of gentlemen concerned in the profecutiony as well as 
thcfe in the defence, to have the voluntary declaration of the jii- 
tor. The Coprt can have no objection to that nnode. If the 
Court fliould perceive any impreffiion has been made on the 
mind of a juror that might be caufe of challenge, it will expe£b 
that challenge (hall be made, in order to make further interroga- 
tion. The Court wil/ proceed upon the fame principle of objec- 
tions as it yeftctday'ruled, as to the opinion being made up up6ii 
the treafonable intention, and that intention remaining^ The 
Jtidge then addreffed the venire :— -Gentlemen, if any of you have 
made up, and delivered an opinion on the cafe — adually made 
up an opinion that the prifoner is guilty or innocent, and decla* 
red it — which opinion continued up to the time charged, the 
Court hope that you will declare it before you come to the book* 

Mr. Burr, The law prefumes upon the innocence of every 
man, until after, by ftri£t and unalterable rules of law^ he fiiould 
be found guilty. Therefore, every man properly qualified to be 
a juror, ought to come forward and declare that he believed the 
party he is going to try, to be innocent. Such is the ftrift prin- 
ciple of law ; and fiich is the principle of Chriftianity* A man^ 
therefore, who (hould come forward and fay that he believed itae 
to be innocent, it cannot difqualify him, becaufe he had no legal 
evidence of my guilt. But if a man fliould declare, that he .will 
acquit me at all events, he cannot ferve on the jury. And (hall 
not a man of a contrary difpcfition be equally difquahfied ? 

Chief Jujike. If any man has formed an ailive opinion in th€ 
cafe-r-not merely pofttive^ but €iBive — the Court furely would ob* 
jeft to him, whether it was upon the guilt or innocence. 

Mr. Anthony, I fliould be very unwilling to ferve on the jury, 
becaufe I confider my felf difqualified ( a^d thinking fb, becaufe 
the rule had difqualified others who held the fatne opinion with 
me. I wi(h to be excu^fed. 

Mt. Burr. Having determined to let this trial go on as (peed- 
iiy as poQible, I muft fubnait to the inp onveniency of having fome 
gentlemen who perhaps have entertained a prejudice aealnft me* 
The candour of Mr. Anthony induces me to make no obje£tion. 

'John M» Sheppard 4a8 called. He conceived himfelf to be dif* 
qualified to pafs between the prifoner and ihe country, as he had 
fully m^de up his mind, particularly from the depbfition of Gen. 
Eaton. He had believed that the prifoner had intent'ions hoftile 
to the peace and fafety of the IT. S. aoid he ftill believed it ; and 
that he would, at any tioie, have overthrown the government, if 
he had had it in his power. It would be inflidliing a wotind to 
his own bofom, if he was to be compelled to ferve. This was his 
mofl ferious imprefiion. Added to this, was a conGd^ation of a 
domeflic nature*- the extreme fickne& of ^ child. Upon which he 
wiflied to be excufed. 
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tir. Bur)r £%id, he would not wantdnly iifipoftf th^ ftnrvtc.e i ' 

upon any gentleman : he should not objcft to any impreilionft t 

Mr. Shcppard had formed. It was with rcluftancc that he 
ihould difpenfe with his fervices. He might (land afide, until A. , 

it could be fecn whether a jury could be obtained without him. ly ; 

James Sheppard made no declaration. He was tle^itd, 

Reuben Blakey faid, he had made up no pofuive opinion ei* 
Aer way. He was cleBed. 

John FUzg€rM. It is incumbent oii nic to fay, that I have ^ 

formed, and delivered an opinion refpefting Gol. Burr. My , ^ 

•pinion has been, 9nd now is, that his intention^ were hoftile 
. to, and treafonable againfl the U. S. I have entertained this ^ 

opinion cVer fince treading the depofltions of Gen. Wiikinfou r 

and Gen. Eaton, and other publications on the fubjed. On "^ 

that account, I would not willingly fcrve upon the jury. He * ^ 

ihould be afraid of pofleffing an unfavourable bias. Having been « 

much engaged in public life« it appeared incumbent oa me to 
txprefs my opinions more than, perhaps, I otherwife fhould 
)ka?e done. 

Mr. JficihaiH. Are you in the Legiflature ? j^. I am elefted 
to the next Ltgiflature. [Mr. F. wasdefired to fit down for z • 

fcort time.] ' 

Milfs Bom. From the aflidaVU^ of Gen, Wilkinfon and 
Gen. Eaton, my opinion was compleatly made up, and delivered 
at different times feveral months ago. 

Mr. Martin. I fuppofe it has been only made up in this way: 
fljit if the fads were true, and not contradifled by other tefti- 
mony. A. I have made it up fo far as to fay that Col. Burr 
ought to be hung. 

Mr. Burr. Is your opinion fo fettled In your mind a$ to fupii^ 
pofe that you would not be able to give an impartial judgmem. 
or that you would not liften to any thing that may be offered i 
A. Upon my word I do not know : human nature is very frail | 
I would not fay any way. Perhaps very lately I have expreffed 
ttiyfelf fo. ^ Do you ftill retain it as your deliberate opinion, 
oris it an opinion about which your mind is filfpended ? — It is x 
difagreeable fervice^ but I hope you have not made tbat a tea* 
fon of your.oDJeaiou ? -r^. I do not conceive myfelf to be a pro- 
t)er juror, i might, however, be biafled from the former opi« 
nion I had made up. 

Mr. Burr. It muft be evident that I am under the seceiBtyf 
either of taking fome gontlemen labouring under a viry firong 
ptepofleflion againft me ; or, of eocounteriag the great delay of 
another talif. I will not, therefore, chaHenge the gentleman, 
but rely on his candour, Under the perfuafioil that he will lifteiL 
to the evidence. I muft fubmic to prejudices of this kind, ot 
fabmit to a farther delay. 

Four jurymen having bet n fekAed^ ihc fQll«lving werfeiTwarn) 
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to wit : hftffn. ^James Sh^pard^ R. Blahty^ %Xi&M. B^tts^Mu 
Antbofty TtSiTtntd. 

Henry Cclemun was calkd. WhcncTCr this febjcQ; has been 
canvafied in my prefence, I have alwap thought ^nd laid that the 
proceedings of Coh Burr were enveloped in a niyftery 5 and that 
I believed they were aimed againft the peace and welfare of the 
U. S. And, when I was informed by the papers, that he went 
down the river with an armed force, I believed and felt, as every 
citizen of this country ought to feel 1 under thef: circumftances, 
I cannot be called impartial. 

Mr. Burr, If he has not gone fo far as to prejudge the cafe, 
we mad accept of him. 

Juror. I have not prejudged the cafe, not having fecn the 
evidence. 

Mr. Burr. That is enough. The juror i^ ele^fed. 

John Curd was excufed on account of a difprder (a palpitation 
of the heart,) which frequently afFefted him, fo as to render 
him entirely unfit for any kind of bufinefs.. 

JJham Godtuin declared, that he had not only made up his* 
mind, but uniformly declared that the prifonef was guilty of 
treafon ; and that, if he was impannelled, t*v;efe prejudices 
would fo attend him, as to render him unfit to try the cafe^ 
l^Excuud.l^ 

Benjamin Graves dated his domeflic difficulties. He was de- 1 
fired to make fuch arrangements as^o come on Monday 5 as it 
had been before fuggeded, and determined upon mutual jagree- 
jment that the whole of the Jury (hould not be fworri on this 
day, fo as to confine them to day together on the next day, 
(Sunday,) in their room. 

Ac the fuggedion of both parties, the Court enjoined on tjbc \ 
Jurors, not to mix untieceSarily with any company, or hold con- 
verfation with any one on this cafe : to which driA duty both 
their honour and their oath impcrioufly prompted them. 

The Court then adjourned till Monday. 

MONDAT^ Auguji i^. 
Charles Lee Efq. appeared as Counfel for the prifoner. 
Mr. Hat dated fome little difficulty which had occurred be- 
tween Mr. Botts and himfelf. He had furnithed the prifoner 
with a lid of the names of fuch witnefies, and with their placet 
of refidence, which had been in his pofleiSon. He had like-' 
wife propofedi an(| Mn Botts had confented, that all fuch vtt- 
neffes flmttld be examined, whofe names ihould be fumiihed to 
the prifoner before the commencement of the trial. He had 
.fumiihed the names of thi-ee on {Saturday, viz. M^flirs. Neil, 
Goodwin and Jones ; which Mr. Botts did not think ought to be 
accepted, becaufe they were not fumiihed previous to the trial. 
For his own partj he did not think that the trial could be faid 
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to have commenced before the jury were (worn and impannei- 
led. 

Mr. BoTTS denied the exigence of any, fuch agreement be- 
tween Mr. Hajrandhimfelf; and entered into a long ftatcment 
to (hew that Mr. Hay wa& miftakcn. For the truth of his af- 
fcrtionsj he appealed to the record of the Coart. However, he 
would agree, as a matter of Toluniary motion and grace to the 
introdufliou of thefe three witnefies. 

Mr. Hay fplemnly exprcffed his belief in. Ae accuracy of his 
ftacements ; but as he was at liberty to introdiieie thefe three wit<^ 
Jiefles, jic would let the fubje^t reft, where it was at prrfent. 

The names of the fele^led Jurors and of the Venire were then 
called over. After which Jo/m AL Sheppard and Richard Curd 
were fele£led. \ , 

The Pktit Jurt impannellcd, conGfted of tlie fgllowing 
gentlemen :— . 

Edward Carringtofit City of Richmond ; 

Richard E, FarJur, Weftmorelaad County ; 

David LafTthfTtj . City of Richmond ; 

Hugh Mercer, Spoctfylvania County ; 

Cbrifiepher Anthony^ Goochland County 5 

James Sbeppard^ City of Richmond ; 

Rtuben Blakey, Henrico County; 

Benjamin Graves, Cheftsrfield County; 

Milet Bctts^ Do. 

Henry Coleman, Halifax County ; ^ 

John M, Sheppard, ^ Hanover County $ 

Richard Curd, Henrico County. 

Proclaoaation then having been made in due form» tlie prifoner 
ftanding up ; the clerk read the copy of the indidroenti and af- 
terwards addrefied the jury ia the ufual form. 

riRGI^IJ DISTRICT. 

IN TH£ CIRCUIT COURT 0F THB UNITED STATES OF AMERICA| IN 
AND rOR.THE FIFTH CIRCUIT AND VIRGIMA DISTRICT. . 

The Grand Inqueft of the United States of America, for the 
Virginia Diftrid);, upon their oath do prefent that Aarom Burr, 
late of the 'city of New- York and ftatc af New- York, attorney at 
law, being an inhabitant of and reiiding within the United StateSf 
and udder the protection of the laws of the United States, and 
owing allegiance and fidelity to the fame United States, not hal- 
ving the fear of God before his eyes, nor weighing the duty of 
his fakl allegiance, but being moved and feduced by the initiga- 
tion of the Devil, wickedly devifing and intending the peace and 
tranquillity of the faid United States to dilturband toftir, move 
and excite infurre£lion, rebellion, and war againft the faid United 
States, on the tenth day of December, in the year of Chrift, one 
thouiand eight hundred and fix, at a certain place called and 
blown by the name of Blannerhafiet's iiland, in the county of 
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^ood tad Diftrift of Virginia aforcfaid, an^ within the jurifc 

» diftion of this court, with force ^nd arms, unlawfuUy, falfelsr, 

J malicioufly and trattotoufly, d\d cotnpafs, imagine and intend to 

f raifc and levy war, . tDfiirrcifiion and rctiellion againft the. faid 

United States -j and in order to fulfit and bring to'effed the faid 

traitorous compafling«| imagtinations and intentions of htm the 

faid Aaron Burr, he the faid Aaron Bdrrafterwardsi tp wit: ; on 

^ the faid tenth day of Decernber» in the ytfar one thoufand eight 

' hundred and fix, afor^faid, at the faid ifland, called Biannerhaf- 

• fett's ifland as afottfeid, in the county of Wood aforefaid, in the 

Diftrift of Virginia aforefaid, and within the jurifdiftion of this 

court, with a great multitude of perfons whofe names at prefent 

\ are unknown to the Grand Inqued afOrefatd> to a great number* 

J to wit 5 to the number of thirty perfons and upwards, armed and 

) arrayed in a warlike manner, that is to fay^ with gunsi fwords 

t and dirks, and other warlike weapons as well ogenfive as defen* 

five, being then ^nd there unlawfully, maliciovfly and traitorouflj 

'4frcmblcd and gathered together, did falfely and traitoroufly afiem« 

ble and join tbemfelves together againft the faid United. States, 

and then and there with force and arms did falfely and traitoroufly 

and in a warlike and hdflile manner^ array and difpofe of themfelves 

'.. s^g^inft (be faid United States, and then and there, that is to fay, on 

J the day and in the year aforefaid, at the ifland aforefaid, commonly 

f called BUnnerhaflett's ifland, in the county aforefaid of Woodi 

within the Virginia Diftrift and the jurifdiclion of this court, in 

jpurfuance of fuch their traitorous intentions and purpofe^ aforefaid, 

j he the faid Aaron Burr with the faid per fonsfo as aforefaid, trattoroufr 

< ]y a^embled and /armed and arrayed in manner aforefaid, moil wick? 

^ cdly, malicioufly and traitoroufly did ordain, prepare and levy 

war againft the faid United States contrary to the duty of their faid 

I allegiance and fidelity, againft the conftitution, peace and digni^ 

f ly of the faid United States, and againft the form of the a£i of the 

Congrefs of the faid United States in fuch cafe made and provided^ 

Atid the Grand Inijueft of the United States of America, for 

\ the Virginia diftricS, upon their oaths aforefaid, do further pre- 

H fent, that the faid Aaron Burr, late of the city pf New-York, and 

! ftateof New-Tort, attorney at law, being an inhabitant of, and 

\ refiding within the United States, and under the protection of 

4 the laws of the United Sts^tes, and owing allegiance and fidelity to 

the fame United Statesi not having the fear of God before his eyes 

'*. lujr weighing the duty of his faid allegiance, but being moved* 

4 and feduced by the inftigationof the Devil, wickedly dcvifing and 

I intending the peace and tranquillity of the faid United States, 

to difturb and to ftir, move and excite infurreftion, rebellion and 

waf againft the faid United States, on the eleventh day of De- 

< cember, in ilie year of our Lord one thoufand eight hundred and 

y \ fix, at a certain place called and known by the name of Blanner- 

kalTett's ifland, in the county of Wood and diftritl of Virginia 
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i&rcfaid, and Wtthinthe jurifdidJion of thid court, with force and 
arms, unlawfuliy, falfely, tnalicioufly and trait#roufly did com- 
pafsi imagine arid intend to raife and kvy war, infarrection and 
rebellion agatnft the faid United States \ and in order to fulfil and 
bring to efie£% the faid traitorous compaffingSj imaginations and 
imentions of him- the faid A. Burr, he the faid A. Burr after- 
wards, to wit : on the faid laft mentioned day of December in the 
year of our Lord one thoufand ^ight hundred and fix aforefaid, 
at a certain place commonly called and known by the name of 
BlannerhaflTect^s ifland in the faid county of Wood in the diftrift of 
Virginia aforefaid, and ^yithin the jurifdidion of this court, with 
one other great mttltittide of perfons whofe names at prefent arc 
unknawn to the Grand Inqueft aforefaid, to a great number, to 
Mrit: to the number of thirty perfons and upwards, armed and 
arrayed in a warlike manner, that is to fay, with guns, fwords 
and dirks, and other warlike weapons, as well oiFenfiyeas dcfen-» 
/ivc J being thefi arid there unlawfully, malicioufly and traitoroufly 
affembled ^nd gathered together, did falfely and traitoroufly affcrn- 
We and join themfelves together againft the faid United Stated ; 
and then and there with force and arms, did falfely and traitor- 
oufly and lit a warlike and hoftik manner, array and difpofe 
themfekes againft the faid United States, and then and there, 
that is t6 fay, on the day and in the year laft mentioned, at the 
ifland aforefaid, in the county of Wood aforefaid, in the Virginia 
diftria, and within the jurifdiftion of this court, in purfuancc 
offuch their traitorous intentions and purpofes aforefaid, he the 
faid A, Bur^, with the faid perfons fo as aforefaid, traitoroufly 
afi'embled and armed and arwnged in manner aforefaid, moft ' 
wickedly, malicioufly and traitoroufly did ordain, prepare and 
levy war againft the faid United States, and further to fulfil and 
carry into cffed the faid traitorous compaflTmgs, imaginations and 
intentions of him the faid Aaron Burr, againft the faid United 
States, and to carry on the war thus levied as'aforcfaid againft the 
faid United States, the faid Aaron Burr, with the miiititude laft 
mcntionrd, at the ifland aforefaid, in the faid cbdnty of Wood, 
within the Virginia Diilrift aforefaid, and within thejurifdictioa 
of this court, did array themfelves in a warlike manner, with 
guns and other weapons, offenrive and defenfive, and did proceed 
from the faid ifland down tlie river Ohio in the county aforefaid, 
within the Virginia Diftri^ and within the jurifdiftion of this 
court, on the faid eleventh day of December, in the year one 
thoufjind eight hundred and fix aforefaid, with the wicked and 
traitoroas intention to defcend the faid river and- the river Mifli- 
flippi, and by force and artns traitordu/ly to take pofieflion of a city 
commonly chilled New-Orleans, in the territory of Orleans, be- 
longing to the United States •, contrary to the duty of their faid 
;iiiegiance and ^delity, againft the Conftitution, peace and dignity 

\ ' ' Digitized by GoOQIc 



(78 )- 

©f the faid tjnitccl Stat<?s, and againft the form of the aft of th« 
Congrefa of the United States in fuchcafc made and prpvidcrf. 

H AY» Attorney of the United States for the Virginia Di/Iri^ ; 
J?ffJfiif)^^/—«< A triie bill— Johi^ Randolph." 

ACtfy, Teffey ' 

WILLIAM MARSHALL, Glk. ■ 
Mr. HiY, in opening the cafe! . 

May it pleafe the Court and ypu Gentlemen of the Jeirj : 
In the prcjiminary ftages.of this profecution, many oM'craraiiona 
were made extremely derogatory to the cliarafiker of the government 
of the United States, and highly improper for an accufed perfon to 
utter. Among other things/ it was boldly declared by thoTc gen- 
tlemen, that we had indulged a zeal againll the prifoner, which 
tranfgreiTed all lK>ttii4k. of moderation y and even outraged huma* 
hity i that we wer* anxious to convift him, even if innocent 5 
and to deprive him of all thofc means of defence which juftice and 
law have afforded him.* I do not know> gentlemen of ihc jury, 
whether you have heard thofc things or not; or, if they have reached 

Jrour attention, whether they have made any impreflion or not: but 
eft they (hould have operated upon your minds, it is my duly to cn- 
<leavourto eff»icc them. But, gentlemen, how is this to be done ? 
Bymyptofeffionsof candour, of liberality, and of humanity PProfcf- 
fioasas eafily made, as forgottei) ! No v Iwill prove to you that 
the charge is unjuft, by the coatfe which I iliall purfue in the 
management of the tiial. We have now come to a ferious, fo- 
temn and interefting part of this enquiry, upon the refult of whieh 
rcil^ the life of a man and a feHow-citizen : a fellow-citizen who 
once flood high in the eftiination of bis country. It is allcdgcd, 
th*t by hiscondudhe ha^forfcited bis life to the juftice a;ifid vio- 
latTOii of the laws of his country. It has become my duty to 
fupport that allegation. But, if I know myfelf, if I can venture 
to fpeafc of myfelf, where my own feelings and my duty arc fo 
4eeply concerned, I (hall fupport that allegation onlv by fads 
4i)irhich I bejieve to Be true, and by fair arguments which nave alrea** 
xiy wrought acouvi£lion in my own mind of the guilt of theprifoner. 
The prifoner at the bar (lands charged with treafon, in levying 
>Hrar againft the United States : to this charge he has pleaded not 
l^ilty. It is your high and folemn duty, gentlemen, to decide 
^hethcr this charge is true or not ; and you have fworn to give 
your verdi£l according to the evidence given in your hearing. If 
you attend to the words of that oath, any admonition from me 
refpe£ltng the courfe that you ought to purfue, will be totally uii- 
neceflary. If you decide the cafe according to the evidence, you 
will diyeft your minds from any bias, occafioned by what you 
have heard out of doors ; or of any courfe which the cafe has ta- 
ken > or of any political feelings or prepoflfeifions whatever ; and 
enter into this enquiry with candour, impartiality, and attention ; 
farming a ferious determination to do juftice between the accufcd 
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and yonr country. If, after fuch a difpafTionatc and minute in- 
vcftigation as I am fure you will give the cafe, you Ihall not be 
perfcftly fadsSed of the guilt of the accufed : if you have the Icaft 
doubt whether he is guilty or not ; it is your duty to fay he is not 
guilty. This is the language of Jaw, humanity, and Common 
fenfe : becaufe you cannot find the prifoner guilty, if you doubt 
at all oir the'fubjeft ; if you cannot bring yout m»nds toapofitlut 
declaration. But, gentlemen, there is one diftind ion which I 
have fbmetimes heard made by jurymen, which I would call your 
attention to. It appears to me to be a diftinftion without a dif- 
ference, and, in my opinion, is founded in folly. I have heard 
jurors interrogated as to the verdift, who faid, that though they 
were fatisfied as to the application of the evidence to the prifoner, 
they were not fo as tp their own judgment. Now I cannot think 
but a juryman may entertain an imprelBon from what he has 
heard before he canic to try the caufe, and which he will find ii 
not fupported by legal evidence i but it is a poor, mifcrable falla- 
cy, for him to doubt of his own capacity : a fallacy which I can 
hardly believe any man of found difcernment would entertain, If 
the juror is fatisfied of the giiilt of the prifoner upon the legal cvt- 
dcnce, b6 heed not be apprehenCve of any former imprcffions j 
but he isbound by his confcience, to his God, to his country^ 
and to himfelf, to render a verdi£i. 

This :ndi6^ment, Gentlemen, confifts of two counts. The 
one charges the prifdner with levying war againft^thc Unitc4 
States, by aflemblinga number of perfons for z warlike purpofc 
on Blanncrhaflet's ifland : The other count, though the fame ia 
fubftance, adds, that in order to complete the trcafonable dc- 
fign, and make it more cffe£lual, the prifoncr, with a number 
of perfons as aforcfaid, defcended the river Ohio and the Mif- 
fiffippi, to take Ne W.Orleans by. force, as a part of another great 
defign which lie had in view, Now if cither of thefe counts 
can be provedj you are bound tp find the prifoner gui/ty : if not, 
or if you have a doubt onthe fubjeft, you inufl, return your vcr- 
diA not guilty. 

In Great Britain there arc no lefs than ten difFerent fpecies of 
Treafon : at lead it was fo when Blackftone wrote. They may 
have decreafed Gnce that time, perhaps; I cannot fay. But in 
this country, by our conftitution, there are only two defcriptions 
of Treafon ; and as thefe defcriptions are contained in the Con- 
ftitution itfelf, the number never can be increafcd by any power 
veiled in the legillature, however important it may be in their 
opinion. The mode of obtaining conllitutional amendments, is 
pointed out in the inftrument itfejf. The 3d fed. of the 3(i ar« 
tide of the conditution, contains thefe words, as the only fpeci- 
fication of what the crime flball confift in. «« Treafon agamit the 
United States fliall confift only, in levying war againft them : or 
in adhering to their enemies, giving them aid and comfort.*' 
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iThe latter plaufc of this defcripiioa is not nccelT.iry for out pfc:- 
fcnt piirpofe, as the crime now charged is " levying war" againft 
the U. S. The ofFcncCy gentlemcd, b^ing thus defined by the 
conftitution, and divcfted of any equivocal or unneccffary wordsf 
the only queilion is, ** What (hali conftitute the overt aft of le- 
vying war, againft the U* S. agreeable to the confticuti©n and 
Iaw§ ot this country ?'* 

If treafon, then, conGfts only in *^ levying wat*^ againft the 
U, S. it is obvious that the interval between thefirft movements 
of a treafonable confpitacy, and that a^ual hoftility againft the 
country which conftituteg treafon, or aftual battle^ is imn^nfc. 
There may be.a confpitAcy to levy. war j indvidua)$ may meet 
together and trajtoroufly determine to go to their refpcftive de*- 
fignationsj and execute their rerpcftive fxarts in the hoftility ; 
they may make arrangements to bring forces intp the hoftile field f 
and yet this confpiracy, however vicious in its nature or 
avowal, is not Treafon. The confpiratcrs may go a ftep far- 
ther. They might not only form an agreement amongft them- 
felves of a treafonable naturej but they might aftiially proceed 
to cnlift troops for the purppfe of profecuting objefts of a war- 
like nature. But even this is not to be denominated the overt 
aft of levying war. It. has alfo been adjudged by the fuprcitie 
Court of the U.. S. that the perfons concerned, may yet go one 
ftep farther, and fiill be on the fafe fide of the line. It has been 
adjudged, that the travelling of individuals in feparatc bodies to 
tfie place of rendezvous* is only a confpiracy j and unlefs guilty 
effome other condiift than marching merely, it is not treafon* 
But, gentlemen, common fenfe, founded upon principles of 
national fafety, certainly requite that the crime of treafon fhould 
be declared to be complete before the aftual commencement of 
hoftilities againft the govetnment. Ifhoftilities muft be com- 
mitted- — if force muft aftually be employed, before treafon iChall 
be faid to be committed— what muft be the inevitable refult ? 
Why that no manis a traitorj until he has brought himfelf into 
a flagrant attitude of defence, fo as to bid defiancd to the go-* 
vernment, and bugh at every meafure it may take, to oppofe 
him. If he is a man of common undcrftanding, he will not 
itrikeablow, nor make any tteafonable appearance, until that 
blow ftiall have been fuiHciehtly premeditated to be complete 
and fat^ to bis objeft. 

What is the point then, gentfemen, at which a treafonable 
confpiracy (hall be faid to be matured into treafon itfelf ? what^ 
In other words, (hall be faid to be the over aft of levying war in 
this country ? The anfwcris, that where there is an ajemblage of 
men convened together^ fir the pufpofe of effeEling hj firce\ a treafon-^ 
ahle deftgn which firceU meant to he employed before their difperfioti — it 
treafon. The anfwer which I have given is not, prccifely the 
litetajianfwer of the Supreme Court, in a cafe fimilar to thisj 
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^ butfeig fabftantially the larae. I do not know, indeed, that 
the precipe q\ieftion which wan dilcuiTed before the iupreme 
Court of the U. $• has ever been fully and fairly prefented to 
i any of the judicial tribunals in this country* Many cafes have 
V been reported, which contain the doftrioea and fayings of the 
[ Jodges individually on the fubje£l ; but I know of nane, where 
[ a Court have been called upon to authenticate and eftablifli a 

iptinciple* The opinion of the Supreme Court, in the cale of Bol- 
njan and Swartwout, alter a ferious 'confideration of the Bench, 
wasdelivered, and contained this fentiment. " It is not the in- 

I tention of the Court to fay, that no individual can be gnllty of 

[ thU crime, who has not appeared in arms agai:;fl: this country. 
Oq the contrary, if war be aAually levied ; that is, if a body of 
men be aftually affembled for the purpofe of cffefting, by force, a 
trealonabie purpofe, all thofe who perform any part, however 
minute, orhowever remote from the Icene cf adlion, and who are 
iadually leagued in the general confpiracy) are to be confidered 
a» traitors," Lam warranted, therefore, in the aniwer whichi 
have given to the queftion propounded by myfelf ; thefe are the 
words, as well as the meaning of that folemn decifion of the 
iupreme judicature. of oar country. And it is not in this place 
alone that we find it ; but the fape ideas are expr^fled in ten 
or fifteen parts of that deCifion ; where the utmoft coincidence 
of language, as well as meaning, is prelerved. If, then, the 
acculed can be proved to have met, or procured the meeting 

[together of, a number of perfons ; and that the obje^ was to 
obtain a difleverment of the union, although that objeA was not 
accomplilhed, and although no aSiual force was ufed, and no 
battle was fought ; yet iach a meeting, for fuch a purpote, mud 
be Treasofu . ^ ^ ' , 

Again, 'Che opinion of the Supreme Court reads thus : «* To 
complete the crime of levying war againft the U. States, there 
niuft be an actual aflemblage of men, for the purpoie of executing 
a treafonaWe dcfign.'* Now any affemblage of men might do for 
that purpofe ; the icheme againft New Orleans might have been 

[intended aa the iirft grand^ep, and the capture of theSpaniQi 
provinces as the ultimate abje6i. But there muft be an affemblage 

t of men. The travelling of individuals wbuld npt conftitute an 
mmhiagej but the aflemblage and marching of men^ from a jfler- 
M^ to a place of ^en^ra/ rendezvous^ would make the guile of an 
overt aft of levying war. So lays this Supreme Tribunal in an. : ' 
other plat»e. ** In the cafe now before the Court, a design to 
«vertttrBihe government of the U. S. at New Orleans, by force, 
would have been, unquedionably, a defign which, if carried into 
txecution, that would have been Treason ; and the assembldge 
^faiody of we», for the purpofe of cam/ing it into ext^cution, 

• Would amount to levying noar againft the tJ. S* but no conlpiracy 
for this objed; ; no enlilling oi men to effeft it, would be an ac« 
• ■ L 
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toftl leTying of war.'* Agab-— ^* If, then, accor^ng to this jo- 
finition, the accufed and hU affociatea had aflembled together to 
attack New OrleaiUt and ieparate it from the Union, tb9u§^b n§ 
^ual fQTct bad Uen t^^d^U>oUgb no battle had been fought ^ they 
would have bten guilty of treafon<'^ f< It cannot be neceflary 
that the nf hole army (hould have aflTemUed, and that the varioui 
partf which are to conpoie i)t (hould have combined ; but it ii 
neceflary that there (hould be an aHual auembkge* The meet^ 
ing of particular bodies of man, and their iparching from places 
of partial to placea of general rendeavuua, vfouid bt sucb an as* 
§emb'agep I'rom thefe cii cumftanceat then^ I am warranted^ by 
the folemn decilioDcf the fupreme criminal tribunali to iay that 
|be overt aft of treafon haa been committed* 

Geotlemen, the cIrcumfUnces of this caie are new ; and it ii 
^y defire ei^plicitiy to communicate to the prifoner and hia coaa- 
ier» the ground; upon which the profecution ia meant tg be fup 
ported, in order that they may have it in their power to make 
that defence which a full i^ew of the fubjeft will enable them. 

I folic^t your att^tion, therefore, while I ft&te for your con> , 
^deration, and fpr thehr'a^ the reafona which have induced me^ ^ 
10 thia defcriptioo to omit mentioning two eircumftancea, which, 
perhajpai the Counfelmay think very effential parta in the defi\^< 
iiitioifof Treaiom In the delcription which I have juQ giveo^i 
p0 notice ia taken of arma, military weapona, or military array. ^ 
— *Nor have ^I Rated, aa an eflTential requifite or compofiuoo o(^ 
treaioOf that any a^ual for^e^ violence or faoitiltties, (hould be ^ 
vied for the purpofe of obtaining the treafonable objeft. I have ^ 
ftated neither, becaule I believe that neither of them ia elTenna) \ 
in the compofitipn of treafon according to the conftitution of our^ 
country. ^ 

On the firft pointf that military arma or array ia not neceflery^j 
I fliall offer you a iew remarka. Before I endeavor to latisfy i 
you of the legal propriety of the omiffioo, I (hall beg leave tq ; 
Kate ita propriety upon the principlea of common sense. In legal ^ 
difcuffiona^ however* let me obierve, it ia not alwaya cultoma^. 
to carry coimmoo feufe along with it from the beginning to \}^ 
«nd : it ia unhappily too ottcn omitted, and thia cmiiEon is oftei^. 
• lubieft of deep regret. Let ua then confider thia fubjefi«| 
not aa it ia prefented to ua b^ Lawyera and Judgea, but aa it \%a 
exhibited upon the plain pnnciplea of- common leni'e, expedi*| 
fncy, and national policy.--— — ) fay that it ia not receffary tbay 
theperfcna thua aOembied (hould be armed. The aft of treafocy 
might be committed, even if the perfona concerned have not i^ 
gun, or any other weapon, even a pen knife to employ in tbd 
tranlaftioii. I will put a cafe. There haa been a time wbea| 
there have been 10 or l5»ooo ftand of arma under the roof of.j 
thia Ca|HtoL Suppole that a few perfona (hould meet together 
Q^r thia <ityi t9 4^Uhcratc with the preconcerted d^iign of ^1^. 
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yibtiflg a great nttmbcr of men, lay $ or loooo in tlie neij^ 
tK}rhood. Themes are abembled, and they prepare to march 
ind feiae the araui in thia Capitol, and to ufurp the retgna d 
gdveroment. Let ua then fuppofe that the inhabitanca of thiA 
cityi the cavalry, and the infantry, array thetilfelvtft, gird on 
their armt , and alsemble with a firm determihatiod to dilperfo 
ihii unlftwfal a&emblage of men, before they (bouid have it in 
iheir powei* to effe& their ob|e&. They march againft thele 
trBitot*ou8 confpiratorfl, who,nr<diog themfelves 6rerpovirer<?d by 
heir opponentsi fiy in every dirediott, and no man daf ea to lift 
iiii hand, or te owp himfelf to be of the party. Now, I aik 
iroor found fenle to fay, Gentlemen, would not they be traitorg 
to tbeir country ? They aCiembled together in great nnmbera 
lor the parpoie of lubverting the goveimment ; but, before they 
coald effeft their abominable objeS, they are fcatteted. They 
would be traitors without a difpute. Or iuppofe a member of 
neii aisembled on Blannerhaffet's ifland* Suppole (whjch I be« 
lieve was not the fafit) that they had no anna, but that they met 
;here for the purpole oE defcending the Ohio and the Miffiffippt^ 
br the parpofe oE feiaing upon New Otltini^ Th^ calculate 
ipon meeting with their leader at the mouth Oif^^Cumberland 
Sver ; and they are told that ,either there, or at fiatoo Rouge 
hy are to gee arms* They have oo arms on the ifland, 6r on 
be river; but« would it not be an abfurdity, and a violation of 

Epriaciples of common fenie j to fay that they are not traitorsi 
lufe of thb Gmple circumftance ? Can the pofiieilion ef mul* 
\ alone conititute the aA ok treaion i In at^y view, the fu- 
^eme G>urt have given a correft definition of treaion when id 
hi definition they have not laid a fiogle word about the ne« 

Ety of arms ; but if I have read it right » they have faid arma 
oot necefsary to make the crime tretfon. If not, what 
Id be the remit ? Why, that whenevier a number of confpi. 
tors had fixed upon any cbject* they would determine never 
iouch their arms until they touched them id ftriite thfe fatal 
' efficacious blow* It is not 'necefaary» then^ upon princi- 
of fobnd ftnfe, n^itional juftice and eiperi^ce,* that the pol- 
m of arms ibould confummat^ the act of levying war, and 
only be treafon* In the opinion of the Supreme Court 
will find, that ther^ is not dne fingle tolemn word said as to 
iQecefllty of arms to conftitdte the act of treaion. This w 
|a principle noticed and fupported by one df the Judges of the 
court* (Chafe) in the trial of Fries p* 1^7, ** Military 
'—as guns, (words. Sec. (as mentioned in the indictment) 
|ot necebary to maCe fuch inlurrectlon or rifiog amount to 
iag; war. The kgal.guiit of levying war, may be incurred 
(mt the ufe of imiUury weapons tfr military^ array/' '• Tho 
criterion to determine whether acta committed are treafoui ' 
jeis ofiencei ai n riot, if the fUQ 0mm9^ or Ibe iniamioif 
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with which the people did aisemble.'' Now I think thefe ioC-^ 
trines are correct. But it is iomewhat remarkable, that this 
jdoctrine was conceded by Mr. Dallas, the priioner's counleL t 
do not mean to read the conceflions of counfel as any legal ati- 
(horityy by which you may be governed, but as a ftrorg arga- 
tnent that the law is clearly fo, when the couniel acknowledged 
it againft hitni'elf. He fays* p. io8t-** As on the one hand, I 
grant that the circumftance of military ifrray is not necefsary to 
an act of trealon, if the intention is traitorous ; fo I infift, on the 
Other hand, that the circuroftance of military array will not con* 
flitute treafon without fuch intention.'' 

In Great Britain, treafon by the ftatute of a5th of Edward 
the third, is dofcribed in the very identical ^ords in Wh*cb it k 
defcribed in our conftitution. It is there <;aUcd «' levying war 
againft the king." When, therefore, the,framers of our Confti- 
tuticn, (many o( whom were lawyers of diftinguifhed talents) 
thought proper to defitie treafon in the very words of the Eng. 
lifli ftatute, it certainly is to be prefumed that they thought theic 
words, thus uied, were to be uled in the fenle annexed to them 
by the frequent adjudications of the Eoglilh^ bencht I flialltroQ« 
ble you, gentlemen, with the authority of Judge Iredell, to fop*^ 
port this opinion ; and will read his own words from Fries trial 
p. i66-7« '* When this conftitution was made, it was in the; 
power of thofe who formad it, either to define treafo& or not y, 
or if they thought proper to to do,' to do it in what manner) 
they choie." <« Now I muft confefs, as thefe able and learned! 
framers of our Conftitution, borrowed the a6t, in terms, from the* 
Britfifli Statute alone, (an authority with which they were fami«; 
lier,) 
ifcfinii 

purpofe for which I have made any i 
authorities, is to (hew Ihat the decifion of our fupreme court- 
(that deciiion which I rely on) u not any iRnovaticn ; but thd 
well-trt^d dodrine which has operated on the experienced Judg 
oif England for ages, in conftrulng thele very identical words 
have borrowed. 

This weU-cttabliftied dcflrine may be alio leen in Fofter, ac 
who declares that trealon by levying of war, might be committcl 
tiiough the perfons committing it may not be adually provid 
with arms. They make nothing with the court j for the ot 
criterion of the a&ion^ is the qvo animo^ (the intention) wl 
which the a^ is committed. Now if a nurab€r of men sff^t ' 
together, (with or without arms) for the purpofe of executil 
feme important objed, as the taking ot N. Orleans ; that tdS^ 
, biage, it it was in motion towards the place, would» accordiuf 
tbe decifions of the £ng!i(b Courts, be treafon. This opinioi 
Juflice Fofter is Quoted in i Eaft, p. 67 ; who is alfo clearl] 
opinion, that it is not nec^flaiy to prove either military weap< 
or. military array, to conftitute treafon, 
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I have thought It proper to enter fo minutely into this e^podt 

on of the law, in order .to fliew that we were fupported by the ei 

perienced authorities of that country from whence we; borrowe 

our fyfiem of laws : though I did not thtiik it abfolutely necefTar} 

becaufe our own courts have decided that point in language to 

plain to be mirunderftood. And becaule, it probably will tun 

out, from the teftimony, that the perions who weire aflembled oi 

BlannerhafleVs iflanct, were aidtually armed, and prepared foi 

offenfiveas well as for detenfive purpofes. I have ftated to you 

gentlemen, that there were two counts in the indtflment* Noy^ 

as to the want of arms or military array, I (hall leave you to judg< 

from the authorities and reafonings which I h^ve introduced tc 

you. 

The other part I would mention, is this : that the perfons (la- 
ted to have been lo afTembled, not having committed any a£)tual 
hoftility, does not prove" that no treafon^ or overt a£t of levying 
^ar has been committed ; for it may be committed, tho' no bat- 
tle! is a&ually madei and though no a£l of violence whatever was 
difcovered. I think I have fihewn, that the aft h complete the 
moment that a Dumber of perfons aflemble together with a trai- 
torous defign to obtain an obje^> the attainment ot which would 
be treaion. It may^ perhaps, be faid by fome gentlemen, that 
there muft be arms in the h^nds of the confpirators ; and that 
there mud be force employed by them, before they can have com- 
mitted treafon. Should the counlel take upon tUemlelves the 
proof of this pofitioo, oblerve the difficulties and embarrafTments 
they would involve' themfelves fn» The doctrine would lead to 
this confequence ; and lo^ooo men were to aiTemble, armed and 
arrayed in a warlike manner, in the pride, pomp and circumftan^. 
ces of war, and march againfl the capitol of the United States for : 
the exprefs and avowed purpofe of lending the Prefident to Moni*: 
ticello f turning Congrels out of doors, and taking pdlTeflion of 
the reins of government— all thrl might be done, and yet the periij 
fons entering and avowing thia traitorous intent irin, and fulM 
prepared to carry it into execution by force, are not tobecaUe«| 
traitors, if thole who are entruftcd with the government ot ou 
affairs, knowing the chara£ler and force of this a(remblf)ge,{houl< 
not be able to oppofe them and quietly give up the crty at thei 
demand ; and thro' fear, or for want of an adequate force (houlj 
permit them to pofTefs it I No violence has b^en ufed in fuch ^ 
cafe, becaule no oppofition was made to them. They had noC 
thing to encounter ; and therefere, they did not uie force ; 'ai^ 
not ufmg force, they are not traitors according to this idea. No ' 
the do£krine that makes force an elTential ingredient in the cor 
miilion of treafon, is in my eftimation the moft dangerous ai „ 
fatal that can be conceived* It is the very do^rine that traitoJ 
themfelves would be moft folicitous to eflablilh, had they tU 
power ot devi&Dg laws to carry into effeA their own machinaticNoj 
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*t'h^y would have nothing elfe to do,i>ut t^ be upon their guar d, 
and not to lift their hand till they believed it would be felu Now 
gentlemen of the jury , I thinl|the abfurdhy of this muft appear ; 
and that the mora you review the doftrine ed&blifhed by ihe Sii**' 
preme Court, the more it will be unequivocally jaftified in your 
iirideiftanding ; for in that opinion, there is not, Trcm one end to 
the other, the leaft encouragement. to this abfurdity. 

I do not know, however^ but the counlel for the acci^fed might 
take (helteT undet fome expreffions which may be found in the 
trisl of Fries^ uted by Judge Chafe, from which it might be irfer^ 
red that he thought /^rc^ neceflary to make the treafon« But I 
think that ip reality the fubje^i was not didindly before the 
Court ; and therefore^ he may not have formed any diftinfl ideaH 
upon it. But, admit for a moment, that he does lay that a£lual 
force is tteceffary to the cbmmiiTion of treafoti«-I would anfwerf 
that it 18 only the opinion of a finglo Judge, tittered in a fubor* 
dinate Court ; and, therefore, cannot have a counter tendency 
to the opinion of the Supreme Court in feffion. Befides, his, opin* 
ion was eJttra-judicial, when I lay extra-judicial^ I only mean 
that it did not fOrm a part of the judgment before them : and he 
decided it incidentally and not neceflarily. It was not a queftion 
before the Coart, whether forcedid enter into the compoUtion cf 
treafon ; for, in the cafe of Fries, there can be no doubt but force 
was ufed ; it was a cafe ot aAual oppofitioti to the laws and law* 
ftti authority of the U» S. Now it is aii axiom, that nothing is . 
confidered as an authority in any Court, except it be a deciUoo 
upon the very identical point whieh brings the queftion into vie wa 
Befides it will appear, that in the opinions of Judge Ghafeon this 
point, he is perfeAly inconfiftent with himfelf* Sometimes he 
advocates the do£lrine as here advocated } and^ at another time# 
he expreffes'himielf difFerently* I mean, not by this obferyation^ 
to retraft from the intelle^ual merits of this gentleman ; for.^it 
will be obferved, that as great, or gt eater men than Judge Ctutfe 
have fometimes differed from themrelves. t think £aft ftates^ 
that even the great Judlce Hale does not always correfpond with 
his own fentiments. Thus we lee hitii in p 196 of Frier's trial, 
laying, *^ that any infurre^ion, or rifing of any body of people 
within the U. S. to attain or effc&tiy force , or violence, atiy ob- 
je^ ot a great public nature, or of public and general (or natioa^i 
tal) concern, is a levying of war againft the U. Stated, within the 
contemplation and conftruAion of the conftitutiou.'* Now thisia 
the Very doArine for which I contend ; for be doea not fay a 
word about military v>eap0ni or the aSlual tmphymeta of force, be* 
fore the crime is committed: but that a rifing andinforre£Uon<tf 
a ««rtain nature, is treafon* But then, after naving ftated this in 
language as precife and (Irong as the Engllfli language will bear, 
we find him in the next page difcarding the very idea of military 
weapons ; |ind yet he feemi to infer, that sQtne foref muft be em« 
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I^oyed to GonSitate the legal crtm« of treafi" *• I will not^ how* 
ever, pretend to reconcile thefe Teeming <? ^i'erences, although he 
fky$f in p* 197, that 9&me a^u^ij^rce or violence mud be uled in 

Imrluance of fuch defign to levy war ; becattle, es I before ob- 
erved the expr^Hion was not ufed in relation to any point then 
before tbe Cru t ; there being no doubt in the world, but a^ual 
force had b^en ufed by the ihfur^ents at Bethlehem ; and there* 
fore, it cannot be properly ufed as an authority. 

I thinks gentlemen, that! hr>ve proved to you, that any argu« . 
ment (hewing the neceffity o^force^ arrays and the like, is incom- 
patible with public fafety, found fence, or national welfare ; and 
that the dodrine is not iupported, nor warranted by the Supreme 
Court*— >but only upon the diSlum of Judge Chafe, when the quei^ 
tion was not under his confidetation. (n 7, Pallas, 335, Judge 
Pauerfon lays down the iame dodrine \ and, that too, when the 
qaeftion was befo^ him. In fupport ok this, let roe elfo refer 
you to Mr. Lewis, one of the counft^l for Fries, in psge i4i. 
This gef)£leman was not lets remarkable for his fplendid legal m- 
lentt and accuracy, than he was for the aeal ard avidity wit(i 
which he defended the priioner. But Mr« Lewis does n<^t fay a 
word about the adual employment of force being neceflary ; but 
even if they take up arms, and array themfelves againft the go« 
nroment^ without a (ingle attempt to forcf^^ they are -^ traitors* 
Such I take to be the Law ; and fuch is the Law^ as admitted by 
the moft ahl^ and , zealous defenders of the rights of thojle who 
have been prolecuted for trealon, 

Be(ides« We a^$ warranted in this opinion by the £ngii(h ad« 
judications. Fofter, in ^\ i, to (hew what is levying war^fays^ 
^^it isan infurredion to overturn the government by force,'*^S^Ci, 
And again. So in p. ^i^^^^^^ an aflemblage ot men, armed and 
arrayed ip a warlike manner," is levying war, althp' nothing be 
done. So in i Eaft, 67, Hale ia6» It ia levying war, altho' po 
force be employed^ \i the traitorous objed is alcertained* But 
whether I am corred in my expofition of Engliih law or not, is 
totally immaterial ; as I trull, gentlemen, that you are perfedly 
difpoled to pay refped to what you (hall believe, know and fee : 
And if, accordmg to the declfion of the Supreme Court, neither 
arms nor force are neceflfary, in order to confummate the ad of 
Treaion, you will only enquire whether ther^ was an aflemblage 
of armed men ^t Blannerhalfei's ifland ; and whether that aflem* 
\ bkge convened for a traicorous pujrpoie* 

A certainty, in all criminal laws, i? neselTary $ and I have no 
doubt, but that you will be told hy iome of the gentlemen who 
oppofe us, that in Treafon it is effenual to public liberty. I iup- 
pofe you will be reminded of what an able and celebrated writer 
fMoQtefquieu^ obferves«>-^'* that an uncertainty in.lawi.is ofitftlf 
fu$ciet]it to convert, a free government into an arbitrary one/* 
Thb obfer?a(io0| however, is not quite applicable to the fret;; re* 
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prefentattve government enjoyed in tbw country^nformed as the' 
people are of their rights. But, however true the remark might 
be, it does not apply in the prefent cafe. The law, as it is pro* 
bounced, is certain : the deciiion of the Supreme Court, has pro- 
claimed at once to the people of the U. States the exa^ point to 
mrhichthey tti^y go, and not commit treafon ; and the point be- 
yond which they Cannot take a ftngle flep, without iubjefking 
themfelves to the puniQiment due toiach an enormous crime*—* 
The court have faid, that a conipiracy to levy war ; an enlifting 
of men^ or marching to the place bf rendezvous, is not treafon i 
but} that an afTemblage of nitn^with a traitorous defign, is treafoi|« 
Her^ the volume of the law is open before us, and every man 
can iee its precile di£tates. 

It is icarcely neceflary to fay any thing about conftniAtve 
treafon. This has been a topic oi much legal notice in Great 
Britain ; and, it has alfo received lome very* animated debates in 
this^country. You, gentlemen, csay be warned of -the danger 
of their introduction here, with as much ierioulneis» as though 
we were going to recommend it here* But \i you view the ab- 
lurdity of fuch an imputation to us, you will wonder how iuch 
arguments can be ufed; except it be to blind the Jury, in order 
to introduce a confufion of ideas, whete every thing is as plaia 
as words can pronounce it* 4 Blackilone, 75, tells us what his 
ideas of conftru£live treafon were,'^*VTo raile by force and 
arbitrary conftrudioni offences into the crime and punifhment 
o£ trealont^hich w^re never iufpefled to be fuch/' In the 
early periods of EngliQi hiftory, when the people were in total 
ignorance, and when the Judges were dependants on the kicg,^ 
there were fome terrible examples of the evils of conftruftion,*^ 
But it never can be even fuipe£ttd to exifl for a moment, in a 
government like ours, where the people know and are jealous of 
their rights ; and where the laws are too apparent, to admit of 
the danger of any arbitrary- fort of con(lru£lion. I admit that 
any doctrine which opens a door to let in treafon by inference or 
by analogy; which would lead to a dangerous conftruction, ought 
to be avoided by 'every poiEble guard. — —But that does not 
go to fay that a Court, when the queflion comes properly before 
them, is not to put a meaning upon our own Conftttucion, or 
infer what was the intentions of the framers of that indrument* 
It is the duty— it is the bufinefs of the Court, to tay, what is the 
meaning of the words ** levying war.*' And here percnit me 
to obferve, that the terms ** levying war/' are not fo plain as 
fome people imagine. To proye this I only need refer to the va* 
nous ways in which they have been explained* Thele woxda 
do not prefent to the mind, fo dtftinct an idea ©f their meaning, 
as thofe of ** murderirg a man,'* or •« ftealrag a .horle.*' • I will 
venture to afTertt that if you were to go through ttiis aflemblage. 
of people, and alk thtm feveraHy> what wastlve meaning of tht* 



Digitized by VjOOQIC 



Jltflis^^ levying war,'^ Xcmic of them could tipi tfafpfain it— (onftc 
wottid heiiiate— and others would anfweri but extremely variants 
^Thc coiifequencc of this uticertainty of meaning, then is, that' 
out courts mu ft take it Up; br rather would 1 fay, have taken it 
tip and decided by an adjudication— the highefl in our country. 
They ha^c declared what is the rhcaniiig of the words ufed in our 
conftltdtibn defcriptive of freafoh, and t am perfuaded that it will 
Uwtbefaid, that by fd doing they hdve cfiahiiihed a conftruclive 
;'trearon,'or even dpertcd the door for it cVerto be iiicroduced : but 
if jufticc be dbn^ to their adjudications, it muft be acknowledged, 
that they haVe fdrever put that queftibn at reft. Judge Peters has 
pcptciTed liimfcif tipdn this poiut df cbnftruflive' Treafon, in 
Fries'^ trial, p. io6. There was a time, (as he bbfettesj, when 
tlif Judges in England determined every thing to be treafon vt^hich 
the kiQg of tha,t country tt'i(he<l to hie called treafon, in order 
that he might get rid of fome obnotibus charafitr. ^rhe Judged 
hktn declared the parties to be guilty of treafon, wherl the crime, 
if any, pertained no more to treafon, than it did to coining' mo^ 
ncy. Gafes,^ perhaps innocent in themfelves, or bad no relatiOQ 
te thii crime, were dttfermltied tte*afonj at the pleafurc of the 
Court. , 

Mthiiritcrfeircnce of t}ieSupi'6nfieCodrt iii pfonolincisjg what 
isthp legal mean'mg of *' levying war,^*l>e a mode to cftablUh 
0nftru3ive treafon, the inference is, that the Judges have no 
Hght to give any opinion at all, as to the meaning of the Confli- 
tQtion. But, *ddbd to that, is a ferious inconvenience 5 which 
i«i that the meaniirg of our Conflitution and laws would be un- 
cettain ; arid To comilttcly tinfetded, as that no man would know 
what tte hw is ! Every conflruSlion muft reft OMth'4 citreraely 
Variant oj^tnions of juries, if the Court were not to give the expo- 
tititfii of the law. The refponfibility of a£ling right, or wrong, 
^ottld reft on tbeni, and there would not. be a doubt, but fre* 
ijttcntly for the fame cttme precifcly, a different judgement would 
beproAPunccd on fabjcfts of the grcateft importincer 
^ if, howcreir, none of thefe arguments arc to be ufed iii oppofi- 
iioi to what 1 havo advanced, it muft be faitl^ that the Supreme 
! Court is erroneous in their judgment. I do hoi believe that the 
gcntlenlcn will pretend to take this girt>und. But if they do in- 
tlmake to ihcw that the opinion of the CoUrt was iucorreft, and 
Ihat Tt^afon cannot be committed in this country, until actual 
lOrcS fe^tnploycd, and the cbjta in fdrwardjtieft to be obtained^ 
the confe^iience will inevitiably be, that our conftitution will. be 
^ diead letter ; and you put it into the power of every unprincipled 
knd defperate man, who jpofleiTed the talents and hardihood, to 
^verthrow your government whe»ever he fliould think it proper: 
TOcaofe he will refetvc his defperate effort, until he can accom- 
l|ilifc his defign, and when can brave the law. 
^^t, j^ihapij it might be faid, th^t tb^ decifioni gC the jSu^ 
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prtmt Court is not '^nderfloocl by us. Upon tfiii pnncipTc^ I 
{Iiould think it ufeltfs to attend, to any reported judicial decifiens^ 
bccaufe my underftanding is not fufHciently enlarged, to cGm- 
prehend their meaning* But, gentlemen^ the words 9! the it* 
viCwtx of the Supreme Court on this point| are as clearly and pre- 
cifely guarded againft mifconftrudion^ as it is poflible tbey cat 
be i for, they are peculiarly plain and diftin£t. If you examiDS 
them from one end to the other, and compare the fentences toge- 
ther, you cannot difcover the lead clafliing of ideas i but a plain, 
perfpicuous explanation throughout the whole. 

I (hall, therefore, take it for granted, that the law i^ as I 
have' dated it to be ^ and that the overt act of Treafon Has beca 
committed, if there was an alTemblage of men, whofe objef^s and 
tdefigns were treafonablc : but it is the intention that mak^s ^« 
afl treafonablc or innocent. 

It appears^ therefore, to be incumbent on me, firft to (hew, 
that there was a treafonablc deftj^n in the tranfa£lion you are now 
to examine* 

Secondly : That there was an aflemblage of menj for tb^ pu^ 
pofe of effeQing that objcft. 

If we can prove to you, <!:entlemen of the jury, that the dejig^ 
of the prifoner was, nOt onjy to wage war againd the Spannk 
provinces, with which nation we were at peace \ but, prepara- 
tory to that defign, and in order to carry it into execucion^ t« 
fake poileition of New-Orleans ; and that his farther views extend- 
ed to procure a feparation of the Wedern from the Eadert) dates, 
and thus to difmember the Union, and edabllfii an indepfindent 
governiment : then I fliall expe£l that you will return a verdid of 
Guilty. This, from the evidence which wi'i be produced to yoo, 
appears to have been the fcheme of the accufed. Tou will fiud 
that he meant to go down the river to take New-Orleans^ under 
the profeffion of going inta the Spanifh territory ^ by which pro- 
feflion he would take advantage of the hodile difpoGtion of the 
Wedern people to the Spaniards, and thus obtain their adidance. 

But if the whole of this fliall not be proved to your fatisfadico, 
bat either of thefe branches diould be proved — if it diould not ap- 
peal that his attempt wad to difmember the Ur4ipn, but that hit 
intention was to feize on New-Orleans — that (ingle circumdance^ 
(an afljpmblage of men being alfo proved), effe£t his intention .* 
then, according to the expofition of the la w^ he would be guilty, 
altfaojagh the obje£^ was far from being accompli(bed. 

A fcheme of this gigantic magnitude, if it remained unaccom- 
plidied, might be difficult to prove : for it would be abfurd to 
luppofe that, while it was yet revolving in his mind, and .only a 
commencement made towards its execution, he would cpmmum* 
cate it to many perfons : but^ in order to procure means of car? 
rying it into efied, it would be necefiary to difclofei it to a fele& 
ftw. This be has done : he xUd difcloit it U) a few men« in whom 
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: lie ffcought h» coujd confide. Probably he was mtftakcn at t# 
thofe pcrfons ; and, therefore, it is fortunare for our country, 
• that we have it in our power to prove, by evidence the mod au- 
thentic, (from his own comniuntcations)» what he was about to 
do. Thefe, and numerous other circumftanccs will prove con- 
; fMvcIy to you, that we have a good foundation for our indidl* 
f. ihcnt. 

For the purpofe of eftabiifhtng an Empire in the Weft, of 
1 which him fe If was to be the CHtdF, he made two vilits to that 
eountry. He proceeded into Kentucky and Tenefleci and ulti- 
mately went down to New-Orleans. But it is obfcrvabic that 
wherever he went, he fpoke difrefpcdlfully bf the general govern* 
nitntf the more efFefiually to facilitate the accompliibment of hh 
own deGghs. He reprefeated the government as deftitutc of 
fpirit to maintain our national honour ; or, of refolution to de-^ 
fend th 5 country againft the aggreffions of our enemies. He uni- 
formly faid, that there was no energy in the government, either 
af honie or abroad. He ftated to thofe in whom he could con- 
fide, that all men of property and influence were extremely dif- 
fatisficd with the meafurcs of the adminiftraiion ; and endeavour* 
; ed to make them more fo, by declaring that they bad not that 
irtfluence in the country, to which thtir property and talents 
entitled them ; and that in their national confequence, they flood 
I oftly upon a level with the grew mafs of mankind — that with 500 
I men he could deprive the Prcfident of the government, and fend 
\ hiii to Monticcllo : that he could intimidate Congrefs, and take 
I the goverhnfient to himfclf r for the people of the United States 
I had fo little knowledge of their rights, Or energy to prevent any 
Much meafure, and were fo deftitute of fpirit, that they would 
I'raeanly and tamely acquiefce, aind even affift in the execution of 
I his fchemd. Thefe were his expreflions, and fuch will be prov- 
^«d were his ideas of the government aad people of this country^ 
I how abfurd foever it may appear. He fpoke a difFerent language 
to the people of the Wcftern States.- He told them, that they 
\^tt in a (late of colotiial dependence upon the Atlantic dates V 
[that they received no advantage or weight whatever in the Union : 
[jhat they wei^ abfolufely at the pleafure of a people at a di'fl:anc« 
f from them, ^hilft they were annually jpaying millions to their 
jfffpport, but ifecelved no aiStual benefit from it} becaufe it was 
fto fupport a government from whom they derived nothing in re- 
I turn. They were told that a feparatidh from thefe ftates was 
[ntceffary 5 and that a feparation would inevitably take place: 
|not n\erely thaf it was neceflary or likely to take place, but that it 
:^as aflually fixed by a particular chain of events.. "The fepava- 
tioa 'wiUtzkt place, and be accomplifhed in lefs than tWo years/* 
vere bis words; I thatik God that his predi£lion has not yet been 
Kcompliflied ! And I htjpe that our lateft pofterity will have 
reafon to thank God that it has not be«n fulfilled before, or during 
fccir time ! 
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Such, gentlemen, was tliclangtiapc which the accufecj though 
jjroper to ufe; altl)0ti,;jh,. whenever occafion required, he sta^&d 
th^t his objeft was purely agricuhurah Yet he took every fuiiar 
ble occaGon^to fay every thing to the W^ft^n people which wouJtd 
tend to difiatisfy themi and prove the ncceility o£ a. feparation : 
artd^ not fati^fied with faying only, but the hiore eifc€tuaify. to 
foment difcqrd^ ^e entered into a corr^fportdence by writi^gi 
preparatory to the e^tecutlon of his plan, and we find one, who waf 
exprefsly concierncd with hlmfclf, uiing every effort by fcattcring 
publications for the purpofe of inducing the people tp difafte'<£lton. 

To accomplifli his plane, in the ft:^mmer and Fall of . i?d^ me^ 
were cnlifted, aQually enlifted ; boats of a peculiar con^rudioii 
were built i^pon the waters of the Ohion provifions to an enorr 
inous amount v{Qtc purchafed ; arm$ and ammunitioji w^re koA 
in— all as if it wa^ boldly avowed, in the face of the natiotii that 
fprae hollile C3^pedition wa^ on foot, and aftuaMy progref&ng, 
Somepf thefe n:>en--:^hout 40, in number, aflcmbled with armi^ 
at Blannerhaifct's ifland, in order to defc^nd the river frpna that 
place, Mr. Bufr hinifclf was not the^e at the time of their dc- 
partiirc ; he had' been there, aad intended to hate returned, but 
a meflenger was feat o^to him to warn him not to come t»cl^ 
ns he would be in danger; as he certainly would have been. 
But the prefence of a nvan is not abfoiutely neceflj*ary at the plac€ 
of the treafon : a mail niay levy war at a great diftancc from 
Y^hcre.he is at the moi|irnt ^ he may be eycn 3000/ niiic§ from 
the plac^ whereiiisfirft difcovered. Perhaps in a few rgooth^ 
we may experience the poflibility of thi^. The dectfio^ of the 
fqprcme Court has well edabliihed this priirciplc <•!{ war be 
a&ually levied, all thofe who perform any part, baw^vi^r mi^uti^ 
(jtr however remote from the. fcern^ ^f aBidp ;" and ^ho are aSuttUj 
leagued in the general confpiracy, are to be confidercd as trai- 
tors." They arc not the lefs trftitors then on account of diftance \ 
fhe aftemblage for this certain purpofe, is the afl; of Treafpn, 
■^hich \Ye meait to rely on ffl fuppprting this indi£imcnti 

Yhcfc troops 0/1 the ifland, feeing the neighbourifng country 
dlarmed, aixd apprelifending that they would be attacj^ed by thfl^ 
militia frpn^ Wood county, who, they- had reafon, to fear, were 
after thetn, made a precipitate retreat in the middle of the nigl^ 
with Blannerhaffet a| their head. They went dqfwn, with alt 
potfible ejtertjon, to ^hc mouth of C)umbcrland Tiverjf who* 
they, were joined by the p^ifoner and a fmaU p^trty. And there 
it was he took the qommand o.f the whole pf th^m ii) perfpn; 
By this time their n^nnberswere iocfeafed to mc^eth^n ipp tnea 
The whoJe of tbero, under theif leader, then defcended the 
, Miffiflippi, and got as far> I think; zsBaycM Pierrif not fajr^froov 
NatciKi* 

It was therer Gentiei^en) .that Burr firft learnei^ that all hi$ 
fchemea would be fmftx^iediJ^y tl)e yigilance^d pppp|itioii •! 
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l^c iommander in clitef. He there found that his letter In cj^ 
pher to Otn. Wilkinfon had been communicated to tkc Prefident 
x>f the U, S. and in the firft moments of his furpri^cc and ^difap* 
pointmcnt, he acknowledged that very fetter, complaining with,, 
^^ftoutfliment and indignation to the perfons who will witnef^ 
.this fact, that the commander in chief had fruftrated al« hit 
fchemes. Finding himfeU- baiHed^ he entered into a capitulation 
with Cowlcs Meade (then adiiig as governor at Natchez,) by 
which, he was bound to appear before a tribunal at Naiehez, but 
ipfcaped before the Court fat. On "which he was arreftcd by Mr. - 
jPerkins,, and. brought here. 

It will be recolledlied by you, gentlemen, that he profeftid to 
beengaj^ed in fqrming a fcttlement at the Wafliita, on the red 
river. But we (hall prqve to you that he did not intend to make ' 
this fettlcment ; but that it was mer«ly a cover to the real de- 
figa of the accufcd and his affociates ; and that the real tntemion 
wa^ what I have before reprc-fcnted to you, tho' covered with the 
jx^moil myftery and circumfpeftion, to the world at large, and- 
to thole whom they cared but little about this ohjeft of the land * 
fcttlement' was avowed. But to fome, intimation was* dropped 
pi the great probability of an approaching rupture with Spain» 
to rcprefcnt to them his intention, in cafe of fuch ruptttrert* 
p)ake an attack immediately upon the Spanifli provinces— to fomtf 
he talksd about joining the U. States forces, *to others he avowed 
his intention to proceed againft them whether the government 
did or not. To a few gentlemen, and to a few only, the real 
defign of the accufcd was communicated > But a/t of tli^fe that 
were with him, were told that there was a very great objedt in 
contemplation; that its nature was honourable and jult, and 
known to the government of the U. States, and approved of t 
(hat it would lead to great riches ?iod advantages. But the real' 
pbje^ could not yet be known ; it could not be developed at 
Biannerhafiet*sifland, theymufl: wait until they got to the mouth 
pt Cumberland river. When they arrived there, fome of thtj * 
pompany, whofe intentions were honeft, were very anxious to 
know vvbat they were going about, as they wllbed to do nothing 
j»ut y/h^t was pight ftfld honourable in the fight of their coumry. 
But the fchfme was not then to be unfolded, and thefe poor, 
undeGgning men were tolled en, day afrer day, dovfrn the river, 
pnder the expc£l^tioi| of being gratified; altho they never were' 
inforn^edi At length, Burr was taken, and his men left to get 
to their feyeral homes in the beft way they could. 

Chimerical as this proje£l might appear, there was but one 
Angle. thing wanting fo accomipUih it, viz. the co-operation of 
the comniander in chief of the A**^crican army. If he had adlcd 
as fome people reprefcnted him to have a^ed, it would juftly 
have entitled him to the calumny and obloquy of the American 
people,— if jaftcad of a^ing the part of a patrio^| he had a^ed 
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iScpart ofa Traitor, what would have been the fituation of 
ehis country at this moment ? There would hayc been a civH wat 
in the Weft. The people of thofe (late$i united as thej are bjr 
iDtereft, fentiment and blood, would have been involved in a war« 
pfM cviig mod to be avoided — ^^a war in their own bofomsi and 
"igainft each other! whilft the Eaft^rn ports of the U. Stated 
would have been aflailed by an snfuiting and rapacious foe, fti- 
^ulated by their knowledge^ of any divided and diltrafked Anta- 
fion^ and particularly increaCed by the obfervation the prifoiifr 
fo univcrfally, made, that our government had not energy enough 
to maintain internal peajce. 

But, Gentlemen,^ from this dreadful calamity we have been 
yrotCiSled by the integrity and paSrig^ifm 9f the commander in chief of 
out army. I care not how this bold declaration may be received, 
but I do fay » with perfe£t confidence, that I am fpeakinjt the 
truth ; and that no man from the adoption of our Federal Can- 
ftittttion, who has had it in his power, has ever rendered greater 
r ffrvices fo his country than Gen. Wilkinfin has done, by takin«; 
uponhimfelf, with the order of his government, this right of 
eountera£iing and oppofing fuchdireful and difaftrous fchemea 
as were going on under the influence of the prifoner at the bar. 
And yet, for rendering thefe very eflencial fervices, no mart 
can be more abufcd in a certain circle. He is as much maligned 
as though he had joined in. the confpixacy, and had rendered ic 
mil his affirlance ! 

It is not ncccfTiry for me, gentlemen, to anticipate the de- 
fence that will fet up againft thefc heavy charges ; but it may be 
proper for me to trouble you wiih a relation of what has be^n 
already (latcd. The prifoner has dated, while under examina- ' 
tion, tnat the objed of this expedition 59ras perfe£kly peaceable, 
and of an agricultutal nature. If this ground is ag^n taken, wt: 
fhall be able to bring forward witneffes to prove. the contrary. I 
lud intended here, to have entered into an enumeration ot the. 
evidence, but I find myfelf too much exhaufl^d to attempt it, " 

f have {Mi Gentlemen of the Jury, that I did expe£t you t» 
enter into this examination with calmnifs, candour, faithfuloefs 
and impartiality* and I do hope alfo that you will enter into it 
with honefty, regarding the evidence that may be produced, and 
t^at only. You are to fettle this cafe between the United; States 
iiod Aarpn Burr precifely upon the fame principle and in the faine ' 
way, as though it was th<$ cafe of the mod innocent man o\\ 
eartbi or as though it was the cafe of one ^f the moft deluded 
of thofe that were concerned with him : or any other man in the 
commnqity that (hould be plaped bet^rc you. It is true that 
tfa^ prifoner has been in the exalted fituation of vice prefidlsnt of 
the U. States, the fccood m*n in the government oi our coun- 
try, and the fecoad man in the confidence of a majority of the . 
community. He h a man poffciTcd of talewts and energy, whicli 
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at the eventful crlfis that appears to be approaching^ tnjghf ha*p 
been employed moil honourably to himfclf ami moft ufeftilly to 
hil country. But thcfe circumftanccs, inftead of allcf laiing, ar« 
aaofl aggravating to his cafe. His crime is greater in proportioa 
10 his informatioii and eircum^ancej^. In other countries yoin. 
vili foniettmes find fuch mew, who from their devattd fituation 
iicape^ but this doe^ not comport with equal jufticc. In th% 
hiftory of England we read that of Lord George Gordon, tht 
tniferable fanatical wretch who produced a riot la London, ct 
cap^d, whilft 17 or 19 of the fe poor deluded wretches who aQed 
under his influence, paid the debt to the Law which was due to 
hh crimes. 

Gentlemen* 1 call upon yau to view the atcufed in the fame 
light in this country of juftice and land of liberty, in the fame 
light as you would any otihct man: to make no diftinflions, to 
do juftice, and to decide the cafe according to the evidence which 
will be broeght before you. 

Mr. Hay having concluded^ Geti. Eatoa was called intoC)urt 
and fworn. 

Mr, Burr rofe, and hoped he fliould not be diit of ordet 
when he enquired of thef attorney what he meant to prove l^f 
this winiefs. If it related only to the converfation had at WaQ^> 
ington he did not fappofe that be ought to be introduced iirft. 

Mr^ Hay. We mean to prove what is contained in Mu £a« 
top's depofitiop» 

Mr, Burr. We (hall objea to this mode of condu&thg th#^ 
profecution, as extremdy calculated to wade time ; to detlrof 
the proper medium of truth and to lead aftray the Jury and the 
Court. We prefume that the gentleman will be called upon firft. 
to prove that there ha« been an overt act committed. Then they 
may go on in their own order* There may be fonie end in view 
in proceeding thus, but Sir, there is fomething in the legal rule 
of evidence aifo. The teftimony of this witnefs, if lunderftand 
it, has nothing to do with the indidment before the Court. We 
may be obliged to ftay five weeks out of the fix the gentleman' 
fuppofes this trial will take, and after all, hearing what has no 
relevancy te the cafe. At this moment we tlnnk it proper 
to curb ^ny irregularities which may appear. The gentlemen who 
are of niiy counftl will imprcfs thcfe things upon the Cotirt more 
ftrongly. 

Mr. BoTTS. The prcfcnt fubjea b fo apparent, Sir, that I 
fliall noc trouble the Court long in preffing the neceffity of itr 
interference. I Ihould prefume that, if the decrjion of th,e Court 
is to btf refpe£ted at ail, if 1 were to pretend to introduce evi- 
dence as irrelevant to the cafe as it tiow (lands, as that of Gen; 
Eaton's is,., I fbould be ihortiy called upon by the gentlemen^ 
on the other fifle to teke my feat. And this meafure would fully' 
fQafiit with jlie law <rf evidence. Bur, hpwever, if the gentle- 
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t^nio.xitt acknowledge this point to have feccn alfeadj* dcciacrf/ 
It will be neccffary for me. to goon wich the atgumcnt that hal 
teen before ufed, and confequently increafc the wade of titue 
which we havefo much been cxpcrieBCcd. We know that there 
has been a Vaft deal of war and noife in this Court) and sl vafl 
deal alfo in the public rumours, but we (!iU know that" there 
has been tio war irt fi&t. Knowin|( this, and knowing that w^ 
fliall be vainly and idly eniertained with this, that, Tind the other 
ftoryi and that the Cottrt, the Jtiry, the Counfel> aind the JPri- 
fonet WiH be all ktpt from our hbniea in a very trnj)leafant and 
opprciTcd fituation, it is neceflary to put a flop to all waftc ct 
lime, and be gotefnedby the lawj which; glvcs'to tvttf acctifcd 
l^erfon the tights of a fair and fpcecfy triah in gcnei'al i know ii 
is not afiial to call t^pdu the pfofecpttor to begin with his cafe at 
any particular part of it j and thai for two reafons : firft, becaufc 
every profecotor^, learned in cfiminai lawd, begins at the htiX^ 
-oharged, which being proved, he Can enlarge by other teftimony. 
The other is, the faft hfclf is fo known, and of fuch a general 
«ature,\as that rhclt can be,noneceffity for gomg fpccifically to* 
it. So in a cafe af murder, firrely4hc homicide coght tobeprov-r 
cd, before the accufer jfhoald go into ^ther evidence?, fince it is Very 
fjare for murdepta Be committed whhout fome clear hbmicide in 
prdof. But, fir, whenever a profecutor, fro'm^ inadvertency, 
want of exi^etrcncej iyt what not| fliould begin at the wron^ 
ea6 of the legal tale, and the pf ofecntor himfeif does not fee cauf<» 
ti> jicquie/ce, he has a tight to aik of the Court to tnRru£t the 
Counfel for the profecution in the order of their evide^ice^ 

I will fuppofe a eafe, to ihew the. order of evidence which' 
ought to be adhered to. Suppofe tcoo witneffcs wtre brought 
here from remote parts of the Union, to give evidence of the dc-* 
ckrations of CoK Btfrr* The genlkmeo acknowledge that thir 
wouM hot be received as evidence, except in the way of corro- 
borative tefttmony, becaufe the Conftitmion itfelf bars the re^ 
ceiviiig of confeffions except it be given in open Court r now^ 
fir, fliould the time of the Goort be wafted in receiving whatf 
would moftly be corroborative of a faS which is not itfelf pfovcd f 
It would be abfurd, and more particularly abfurd would it bet- 
when that teftimony related not to the cafe, or, if it even dtd^ 
it was not to any a^ done within the diftri£l f To prove thaif 
the crime muft firft be eftablifiied, and then thdft cotroborativ^ 
tefttmony might be admitted, read Judge Iredeirs opli^ion iii 
Fries's trial, p. 174, 5, and thattwo witaefles, of the cOiifeflioiC 
of the party in open Court, is necefBryi ik p. ^Jt. In tha# 
trial we find that every witnefs is aOced dirndl as to hiskHOwledg^ 
of the overt adi. See forinftancep. 57. ' if it were not fo,»tiic 
Court would be continually perplexed ^ith argument about the? 
admiOibility of teftimony. Gen. Eaton's teftimony does not evenr- 
folate to«^^ done $ut of the di^ri£t :. At any rate^ k is obvioui 
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%at the faft$ chtrfcd in the indi£lment fliould be proved before 
[ ihjr long rig ma role talc be impofed upom the time of the 
Court and Jury. Now we know what this tale will be, becaufe 
■ all the world have feen it already ; and, fir, we know that it ig 
perfcdljr Immaterial to the cafe. Fofter, p. 246. Judge Pat- 
tcrfon in the trial of Smith and Dgderi, p. 82, fpoke upon ih6 
principle thus : •< if there is no line, any thing aiid every thing 
may be given in evidenqc." Vol. td of Wafliington's reports^ 
: rcafon;- is given why immaterial evidence ihould hot be obrrutJcd 
on the Juiry. kjs to avoid any thing that might embarrafs and 
perplex the Jury, when it can be of no manner of ufc* It is faid 
that no man ()}ill be forced to come unprepared into a Court to* 
account for all the aftions of his life, and that merely bccaufei 
it might be demanded of him, being brought there for one ac- 
tion charged. • 

I need no apology, for thefe rcrtiarks^ when th« C^mi take 3 

diftant profpeft at what might bc.faid, or how much time might 

be Gonfumcd, in the cxamiHation of 135 witncflcson the part of 

the profecution I I wifh not to encourage a cla«ioUr within thi^ 

Coart, nor will f commend or reprove any p«rfon, but are you furc 

that, from the ftate in which you find the public mind, that, even if 

€oL Burr's plans were the ni£>ft meritorious that any mortal can 

conceive : if they were calculated upon inevitable war, and only 

1 to be carried on in that event, the refult of which remov« thi 

I bonds of flavcry from millions who arc now groaning dreadfully 

under the yoke — that he would not have met with the fame fat* 

j that Wn/hington himfelf would hav» ihet with, if the glorioui 

I work of the revolution had failed, amd are you fur« that if you 

! were to permit t«ftimohy after teftimon jr, witncfi after witneft^ 

f perjury after perjury, to go on in communicating tales of things 

* and circumftanbes wide ai the World-— thftt all thcfc thlhga put 

together might prove the intention of the accufed to be treafimt* 

i>lc^that yoa would prove the " overt a£i of lovyirig war*' t And 

this may be Ac refult after all: This pwjudiccd, axafptrated 

couiiby might not, at laft, afteir all this long firing of event8> 

thinkjtifclf justifiable in taking the inteAtioh fpr the diBcd, hoWe* 

ver ftrong the imprcfflon^ may be; 

Here tire twelve gcntlemeil of intelligence^ ahti benevojehcc^ 

ftcy have been collefted here to try this cafe, and yet they h«4 

'.ihc candour to acknowledge themfeives to be prejudiced : I am furc^ 

liowcvcr, that even they woiild UBaninaoufly b«tr me out t6 fay^ 

that if tio (grime has been committed, they ought hot to be troit^ 

\ bled with the cafe.- They will hbneftly fay that nothing is a fuB- 

H^ft of their enquiry, iiBtil the overt afl: is proved ; the^ wiU 

f know It to be a mere waftc of time to gp iato teftimony fo farremoved 

I asis that of Geii.iE*taB. What do we aflc ? Is it any thing, fii-^ 

^ that will embarrafr the profecution? They cannot fay that 

I U would put thim to the flighted iticonvcnioi^ce tp j?egifii 
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With the mai;i proof firfl. The proof of * the aft, \£ihtrt 
ever was fuch ja thing, is very di(lin<3: from the intention with 
^^hich the a£l was done. The witncfles who knew the aff, 
could he called up and their teftimony feparated from every other. 
I niuft infill upon the do£trine that the order of evidience is part 
of the evidence, and iii the gemlcmen do not admit of thisjr they 
fiiuft be driven to the alternative of proving the contrary. 

•^What reafon can they have, for this ^inprecedented mcafufc f 
I will not fuppofe thiU it is becaufe it is the will cf the Court. 
Can it be merely becuufe they wifli to have a tediotfs hoft of wif- 
cefles furniftied to the Jury ? I have too good an opinion of the , 
gentlemen to fuppofe that fuch can be their reafbns. Bnk what- 
ever may be the real rhotive, I trull and prefumc the Court will 
decide for itfelf, without the ieafl regard to any thing but ftrift 
lawand juftice. 

Nqw> Sir, if thepra£llce of the Court and the law of cvideiiccf 
if the convenience and natural reafon of mankind all concur In 
pointing out the prcprkry of giving evidence on the main fafls 
iiated in the firft place ; and if no peculiar inconvenience will 
refult from receiving it in that order, whilft a mod manifcft In- 
convenience would occur in receiving it in any other v/ay, and 
in indulging what Fofter juflly cM^ ivhim and caprice — I truft 
that the Court will by no means Indulge it. 

Another authority I will read to furnifh the fame principle of 
Jullice astto the order of evidence, i Ea(l p. y6. He proves tlict 
the order is part of the Law of evidence \ and that fads* may be 
material and important in one ilagc of a profecution, if the pre- ' 
Jimiii^ry .fa£l were ftated, which, without them, would be un- 
meaning or inapplicable. In 3 Gilbert, B16, it is faid <^ no evi- 
dence IhaJl be given which is foreign to the iffue ;** tlie jlTuc then 
mull be firft proved I^y direct tcftimony, and confirmatory tcf- 
timouy may be let in. 1 truft the Court will fee the propriety cf 
dirccling it to be fo in thi« cafe, 

Mr. Martin, for the confideration. of the other fide would 
point out a few cafes refpefting the treafon of « levying war/* 
taftew the exa£l finailarity of proceeding in the trial with char- 
jp&for murder, felony &c. The overt aft muft firft be proved, 
and the intention muft be made to appear from evidences which 
muft arife out of the fa6Vs themfelves, fuch as declarations 5tc. j 
5 ftatc trials p. 17. 52 Vaughan's cafe. There were two counts « 
charged: levying war againft the Kiirg^ and adhering to his 
enemies,. He failed in a veflel with a French commiffion : this it 
wouid be found was firft to be proved & then the corroborative tcf- * 
tiraony. So in z State trials 585 Meflinger's cafe : there the fa£l j 
was pulling dowa naceting houfes j'that being proved would let \ 
in other fads agaia. 8 State trials 219. 367. The j^/ firft j 
and then th^^ffign^ was proved. Indeed common fenfe would \ 
jpint out the ncceflity of the fail being eftabliftied before the I 
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iftf^ fimmj, bccaufe the latter would not he crlmlnaJ in the cye$ 
of the law wUhoat the former. Now what, inthr prefent cafe, 
coaW be fo juft and reafonable, ' as to proceed diredly to pTcn^ 
that there was an aflembiagc of men on Blannerhaffet'g ifland, 
for fomepurpofe^or other ; then if the quo animo appears jtrea- 
fonabre, the application can be made to the {a£\, as conilitutin^ 
a crime, according to the triie naeariing of the Law. 

Mr. Wirt fald he had taken the liberty to predicl: that this 
cafe would take up fix or^, eight weeks, and from the experience 
lie had had, and the means which were ufinp;, he would leav;c 
|[cntIerDen to fay whether he liad judged raOily 6r not : But, 
faidhe, they complain of our ^riving them into t'hefe meafures. 
I niuft do the g^htremen the ju^ice to fay that they I'^quire 
very h:tle driving, for they have metal enoughj without requi- 
ring the application of whip or fpur. Wc do not drive them ; we 
only do what has been always done, from the firft eftablifiiment 
«f Judiciary rules-;- we bring forward our own evidence tq fupr 
port pur cajfe in our own way: and 1 defy them to produce to 
this Court one (Ingle example where the Caurt diflatcd to an srt^ 
torney the order in which he fhould introduce his witneffes. Sir, 
I will pironpunce that the Court cannot with confiftency, becaufc 
it cannot know what witneffes he has to produce, or how he w?H 
open his cafe. We do not, however, deem it of vad importance 
to begin witf-h tTie overt act 5 we have 1I0 motive upon the earth ^ 
to adopt this courfe, except to (hew to the Jury the whole of the 
teftimony in the mod dillinft and luminous manner — to difplay 
this cpnfpiracy fram the birth to the confummation ; and ftep by 
ftep to trapc the tranfadlion^ We want to commence at the birth 
of the grand fch^me, if you want to tell a diftinfl: ftory, yott 
mud commence with it^ beginning. Surely, Sir, if a' man waa 
to, write the revolutionarv hiftory of our country, he would not 
begin at the fiege of York ! would he not rather take the exam- 
ple of Homer, and tell us the origin of the event, Wc are not 
now in our playful ftrains, but we are ferious, and the rcafon we 
wijh to commence with this witnefs, is becaufe it is the mpft 
lucidwzy that-we can convey the tranfidtlon to the Jury. 

But, Sir, there is another reafon : I wifh it to be done,1>c- 
caufc, i wiih to vindicate the attorney himfelf : I do not wi(h to 
fee him ajrefted in his progrefs at every ftep merely to conform to 
what courfe the pri/oner or his attorne^ (hall point out. I (hall 
(hew yau that in the Courts of Great Britain permiffion ha? 
been given to the attorney, to invert the order of a narrative, al- 
though he was oppofcd by the counfel for the prifoner, (Hardy's 
cafe p. 81.) 1 do not quote this.cafe for any other reafon than to 
fliew the independence of the attorney in the neceffary mode of 
condufting his own teftimony. It was attempted there to con- 
nefl; Mr. Hardy with the proceedings of the convention in Edin- 

kurg. Tb| Court decided that thefc proceedings could not bear 
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ppoa the prifoncr until it was brought' hom^ to hiQi by (bnilj 
pthcr cvidcace ; thcf other evidence was not to be let in until tho 
attorney fliewcd the connexion. What faid the attorney ? «« I 
will {hew that hereafter/' The Judge replied, ^* that is cnou|[h.'* 
Such approbation was then given to the knowledge of the attJr- 
ney, who faid <^ I will hereafter mal^e this a<3 his own by other 
evidence," that he was permitted to take his owfi courfe, and 
this evidence was let ia, un^er the knowledge that it could do np 
harm. Here then the rule in Eaft read by Mr. Botts was direft- 
]y pcxverte4 by 2^ <|ecifion of the Court of lving*s bench. But 
* here, when we declare that we can bring the trcafon home to 
Aaron Burr, wt niuft be ftopped at the very threfhold <yi ouf 
evidence front taking that courfc which we fay will do it mod 
effe£iually ; and every thiag is to be thrown into confufion^ and 
the intelligibility of the bufincfs be eclipfed, merely to gratify 
the prifoner and his counfel ! If we are permitted to go on inour 
own way, Sir, we offer you nothing but what gots to the iifui: 
we want *o commence with the hiftory of the affair,, which dif- 
plays fomething of the intention, and the courfc which it tool^ 
until it arrived at the very aft : we fliall then fbcvr the gift of 
that aft, fp far from attempting to prove any thing out of the 
iffuc, wc are proceeding direclly to it. We wanttp follow do w^ 
the bufinefs by its ovvn fteps, but ia this natural way of elucida- 
tion, we are itopt. And> what purpofc can this early arrcft an- 
swer ? 

Sir, lobjoEttd this arrell- becaufc it implies tn high difr«^ 
.fpe£t to the attorney hifiiftlf ; it implies that he d««s net know 
, his owQ evidence, but muft be didated to by the prifoncr and 
hiscoHnf^l, lobjeft to be ftopped, becaufe w« arc proceeding 
in the luminous order of nature herfclf : it is her c©ur|'e to trace 
the fountain froMa its confluence to the ocean. And I objeft to 
it becaufe the gentleman cannot point out to you one fingle good 
effcft that their mo4e will produce. 

, Now fuppofc that wc fail in proving the overt aft according to 
the opinion of the Conrt, could the Court poflibly fend the Jury 
out without cvrdcncc that applies to the iffuc, when the attorney 
declares that every circumftance gives a dark hi;e to the tranfac* 
tion ? The Court knows that It is not in itspqwer ; that it can- 
m>t diftate the order of evidence, ufilefs^ it be irrelevant to the i 
iffuc. Snppofe that we firft prove the oyert a£t, and then pro- ! 
ceed to prove the dcfign, can the Cpi^rt ftop us, and fay that 
^c fiiali not bring it fcjrvjrard, if it is competent and relative ? 
Vfc repeat it to be our wifh to. avoid all cpmplicated and profufc 
^eftimony and to proceed in the molt lumiinoi^. manner* la 
i,7ries trial p. 174. 175. you have Judge Iredclprpnpuncing the 
very principle I contend for : he eicarly declares that all the 
fads are to go to the Jury, and upon thofe faSs the/ are to 
|fiake up their judgments Wc arc not to be flopped j the whole 
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evidence muQ: go to. ihe jury and upon the who!c evidence we dc-^ 
mand the verdi<3:. 

Mr. Botts quoted a pafiage from Judge Ircdcl t> fupport the 
propriety of proving the overt qd, in priority of all other tefti- 
mony. But recoil c£l, Sir, the Judge was not coiitempUting the 
orders of the evidence. He was on the point of fummi^g up to 
the Jury. Ahhough it might feem indicative of tht* order of the 
teftimony it was not, but only a collection of it togethcri to im» 
prefs the Jury with the nature of tlie ofFence. It is evident that; - 
in this final charge he is inveiling no point whatever. And if it 
did refer to the point of order, even, there was the whole of the 
evidence before the Jury, fd that whatever order might have 
been taken, there was nothing withi^cld. ' 

They fay we mud produce evidence of the overt a6l — who is 
jto be Judge upon that fu\9Je6l ? Can the Court ? If the Court is 
to ftop us, then the Court decide uppn the evidence, and this it 
^hefole province of the Jury. If we are not to be flopped by the 
Court, by whom are we to be (lopt ? Surely the prifoner will 
not prefume to dp it. Sir, I do not think it Is a part of y«ur 
funQions to decide upon the teflimony^ whether it may be ap* 
plicable or not, but the n.vhole of tl;)e cafe is to go to the Jury, that 
ihey may decide upon the whole. 

Mr. Botts alfo read from Foflcr 245 which appeared to me ttf 
have no reference to this fubje«St at ail. There were two overt 
ads laid in the indiclment in Vaughan's cafe. Adhering to the 
King's enemies, and levying war againfl the King, There one 
pvert aft was permitted tp be given in evidence on the eharge for 
Hat other, bccaufe it went to the intention with which the other 
act was committed. It is a found and decifive principle of Law, 
that all evidence which do^s not bear upon the i flue, lliall be re» 
jetted. Now furely evidence of intention cannot be reje£l(!<l on 
that ground, but, on the contrary, muft be received, bccaufe k 
IS material to the iflae. If, inftead of proceeding to prove the 
intention of Aaron Burr by the way we were going an, we were 
to go to 'another overt a£l for our proof, we ihould be right ac- 
cording to the Britilh praftice. But here, Sir, we are proceed- 
ing upon the fame ftory, and bringing the intention front a pact 
af the fame chain of action. 

As to the cafes read by Mr. Martin, it is true that of the riot 
in London, thecoi^rfe of proceeding was as he ftated. The or- 
dcr of that evidence was pointed o»t by jhe tranfadJibn itfelf, 
which was the aft of a mob in pulling down houfes .- there could 
be no ncceffity in fucl|i a plain and known aft, to go into the dc* 
velopcment of dcfign. The cafes quoted from the State trials 
ate all the fame, and were altogether diflinft and different trea- 
fons from this cafe, where it is important for us to follow the 
prifoncr's aftions in a clpfe line of events and preparation Xp get 
»t Blannerhaffct*s illantj, 
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Ibsgleavej fir, to adved: to what you hare faid h^rciv. "' I 
in a previous examination of this cafe, becaufe the gentleman has 
.faid, that you herett)fore required proof of the overt a£l to come i 
to your view in the firft inftance. And why did you do it ? Yj6\x 
wilhcd that no fuch evidence had come before the public, left it 
,»night generate an ^A;/>d!r/^ fpirit in thofe who might hereafter 
-have to judge the cafe. The Court was defirous of adopting that 
mode which would Jeaft tend to poifon the public mind : and ifl 
that the Court was delicate, humane and correal. There wa« 
good r^afon for it. You then, fir, were Jury and Court combi- 
ned ; you had a right to decide upon the faft, and having fuch a 
right, you could fay when there was evidence enQugh. But the 
fadls arc nojjv no longer for your ear : the Jury is the tribunal 
no%ato decide upon the fafts. With fub^iaiflion, fir, I would fay, 
thatt you have now loft half your character and ability to faj when 
,we (hall (lop or when we fliall go on with the evidence. All that 
you can now decide upon is, whether the evidence is or is not | 
competent to the iflae. I conclude that if the Court were to flop 
the courfti which the, Attorney has affigfied to himfelf to proceed 
in, it would break the lucid order of the (lory without the lead 
poflible advantage to the prifoner; 

Sir, all that the Courts care about is, whether the teftimpnyis 
relevant to the ifTue or not : and the pra£lice of all the country 
warrants the mode for which we contend, and for which we beg 
leave to infift. Now, fuppofe there was to be an indi£lraent for 
murder before one of the criminal Courts, and the Attorney of 
the Commonwealth was to begin, the cafe by proving the pvifouer^s , 
declaration of hoftility and enmity to the party for fix months be- 
fore the lourder was perpetrated, would the Court ftop him and 

^fay, ** you mail prove the murder before you proceed upon any , 
«tfher ^art of the cafe ?" No, fir, it would not. And I trult 

ithat the Court will not fuffcr the order of the narrative jas about 
to be proved by the Attorney, to be' deranged, when he muftne- 

' ceffarily have matured his own courfe, and prepared his witneff^rs \ 
conformably thereto. 

Mr. WicKHAM faid he always confidered that this w^s a qucf- * 

-tioRofvery great importance in this tjial, but he muft confefs 
that he had no idea that the importance would be attached tp.it , 

• vrhich has appeared fmce he heard the counfel on the other fide « 
argue.it, for if what they had'arrogated to . themfelves was wheat J 
they had a legal right to, it was in vain for Col. Burr to come be- 1 
fox e Ais Court under the Icaft expeftation of a fair trial, for.it / 
was the will of the Attorney to fay whether a fpcedy period fliould 
be put to his life, or whether he (hould-exift to the ordinary Ufe 
^fman: Becaufe, inftead of thefe five or fix weeks which might 
clofe the whole bufinefs, they may add as ^many years to intmore 
him under the conflant hope of juftice. If, however, he is to 
}aok to a termination of his cafe, he does not choofe that the man« 
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ficrlndthe time flioulti ht at the fe!e£lion 6f his profccufors : "oi 
which a<^count arofe the necellity of applying to the Court. 

Ihaveheard, fir, faid Mr. W. this day, laws and mode prod ui 
ced aad fupported which I never before hcitrd. I liflened wkli 
much atteutionto the Coaiifel who opened the cafe, becaufe his 
manner was calniand temperate, and roially rtierited attention ; bui 
the doclrines advanced concerning Treafon was fiich as in all t'h(* 
iTiCderate days of Englifti adjudication was never heard of under \ 
that monarchy. I rather fuppofe he called it Treafon, becaufe 
he thought it'to hz fo, but I can alTure hinv that he has been the 
firft to denoininate thecriraeto be what he faid it was, I had a hope 
that they would have led to the iiTue. With this view I was wii- 
h*ng that he fhould have jjone on a little longer, becaufe it might 
lead to a fpeedicr clofe. But my hopes and expectations of a clcfe 
to this bufinefs arc vain, if the profccutor is fotake h:s ct)urfc ^ 
Asreare to continue in one uninterefting fee ne forever, and flatter 
eurfelves with a termination in vain: — and merely becaufe thef^ 
jsrentlemen fay that they 'are proceeding in the mod lucid way f 
The way of proceeding ought not to occupy a fmgle moment. 
I will venture -to fay that if we were to take the right and equita- 
ble eourfe, the whole cafe would not occupy three . days' of the 
time of the Court. . ' 

The faving of time, fir, is an 6bjc£t of immenfc inriportance. 
Whatarerules of evidence introduced for ? For the procurement 
of truth according to certain definite principles ^wJ^^r th faving 
•fime. For preventing every thing which has not bearing upon 
the cafe, and no relation at all to the fubjedl j and for ruling 
what fhould and what (hould not be given in rCvidenec,. And 
ivhy ? Becaufe the evidence would prejudice the Jury ? No, 
fir 5 but becaufe it would wafte their time and the time of 
the Court. What is the rule ? Ttat no man fliall be at liberty t» 
introdlice tcflimony, except that teftimony.gocs to the matter ia 
iiTut : or if it does not immediately go fo, then there muft be in- 
trodu£lory teftimonyihat fliali fiiow it to go to the matter iu 
ifluc. Introduftory teftimony may give it a bearing on the cafe, 
hut if it has no bearing it is expelled. But the principal qtieftion 
is, Has fuch ir?trodu£lpry te flimoiiy been adduced ? The order 
of tcftimpny is a part of the Law of Evidence ; and if a man doe« 
n©t corform to that rule ef order, he cannot produce his teftirap- 
ny, for h? (hall not be at liberty to wafte tiine. 

But ihe orderof evidei>ce is not to be regarded by 'the attorney i 
he ftands on higher jj^routid, as a public officer, and he is not to 
be governed by the Court, but the Court is to be governed by 
liim ! And where does this fpccial privilege fpring from ? Is 
this pre-eminence applicable to him alone, or arc ihofe gentle- 
mcnwho are with him toparticjpatt: in this exalted privilege ? Sir, he 
ftands on ho higher ground than the prifoner at the bar, or than 
myfclf :' ftiefame ruTesiof evidencg applies- to the one as applies t# 
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^ ^cottier. But docs Jic not contend for certain benefits and arf-f 
Yantagcs belonging to the profecutor, referring" to the crown 
profecutor of Englandj and applies them to the commonwcaUfi 
ficre which do not ^belong to the counfel for the prifoner ? 1 
lin(?erftand him to contend for it. 

Mi-. WiUt. 1 do not contend for any fuch thing. I contend, 
•fir, for no peculiar rights to the profccutors of England or this 
country. All the rights I contend for in that officer are attached 
to Ins kn ow/t'd^e of the cafe, and his confequent right to decide 
for hinif^lf where to begin with his own teftimony, and how 
he ftiall con^^ucl it, without bt^ing diflated to by any one. The 
fame right alfo belongs to the prifoner's counfel as to their tef- 
tiniony : for each refults from iheir own knowledge of the fa£l : 
which can bf! dcpofited alone in them tefpeclively. 

Mr., WicKHA M* The miflake was a very natural one/jf I wai 
tniftaken : bccaufe the gentleman did refer to the crown of En- 
gland, and he did plead for this fpecial privifegc, which he has 
now pared down. But will the gentleman have the hardihood to 
fay that there is rid courfe between two extremes in which' a ifiah^ 
is not forced to fleer in the order of his evidence ? And if there 
is fuch a courfe, if it is the rule for the plaintiff, it is for the 
defendant. Now fuppbfe a man was fued for a juft debt, Ihall 
he be permitted to continue the cafe term after term becaufe hi 
introduces teftimpny upon teftimony which has no bearing at all 
upon, the cafe ? No, (if, he fhall anfwer to the e^eht, if he doer «' 
not come to the point at iflue, and every evidence that bears ori ! 
that iflue, and that only will be received. Now here the point ,i 
2t ifTue is a crime charged to have been committed ori Blanner- ; 
haflfet's rfland, but the gentleman fays that any circumftanccs '! 
wliich relate to the intention areadmiffible in the firft inflance, Sir^ \ 
is intenti$n punifhable i No ; the gentleman admits it is not. lar .\ 
intention conceived on Blannerhanet's ifland three years ago to ] 
betaken? No, fir, the enquiry whether the intention at thd ^ 
time ftaitcd was to commit Treafon. The Court may fcave it^ .] 
time dcftroycd by a number of (lories arid converfations ; butg i 
could thefckind of things have any poffible bearing, 'till the overt ] 
aft was proved and oonnefted with intention ? 1 reriiember that { 
when the feveral jurors were queftioned, they were aflied whe- 
ther they were of opinion that Col. Burr continued in his unfa- ., 
vourablc intentions to the time dated in the indiftment. This^ 
then, is the point to which all intention iriuft be brought, becaufei ^ 
there and then the aft is charged to have been done. Now, t ,<| 
do not think that the profecutor means to fay. that Gen. Eatotf * 
can prove what was the intention of my client at the time th6 
treafon is charged. 

But this is the «* rooft lucid and d.iftinft method of condufting;. 
;hc profecution." Now even fuppofing the gentleman to have not 
&e leaft bisis upon bis mind, yet the Court Ihould in this^ ai i* 
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all cafes, lay down rules of law for the gorernmcnt of this prc^ 
fcimtipn and defence. The gentleman is very fond of « li.cid|^ 
order I know, but even his means, perhaps, may not be the beft 
to obtain the end. Perhaps he himfcif may not be the beft judge 
01 the bed order. That method might fuit hirit bed, but it 
might not fuit us .bed, nor might it beft fuit the merits of the 
cafe. I hope he will not prefumc to take our privilege from as 
to judge upon that point. 

. We are told, Gr, that the order of time will make this a pre- 
^rabie mode of introducing the teftimony •, that to invert the 
thattJ^.^L'^^ ^*^^ confufc thefubjedl. Now can it be fupp J-d 
been commitiJSy *^ men, who (hould find the treafon to have V\ 

'who could not I'o an4i3^'^*^ (hould afterwards prove the ir.tention^ 
the treafon.^ Can they%e^^^"^« and intention as to apply it to 
foforcibly demand their atteutioil^f c»^c*amftancC8 which would 

Biit the attorney is to do as he plcatw^ , , 'j 

in the trial of Hardy. Now rio argument cartMC?Sdetermined fd i^ 

natc for the attorney than this reference, becaufe^^^^i:? unforttt- ;/ 

late diredly againft him. What was there proven ? ^"l^^e- 
wa3a communicatiorl betwceri Hardy and the Edinburgh conve8*«^ 
tiot!, by a paper that ivas found .in his polTcflion. Here is the "^^ 
connexioi) proved by this letter J and he was proved to be the "^ -^ 

fecretary to th^ JLoodon focieiy of Corr efpondence. After this 
tegocs on to iliew the intentions of the Scotch deputies. Is that 
the cafe herie fir ? No,. Here the proof of the confpiracy has \ 

J«ot come firft forward, as it was proven there. If he had gone * 

*n to prove the intention fir 1, he would have been ftopped* 

But they have the grcateft knowledge of the circumdances, and ' 

ttc Court can reprefs irrelevant teftimony. I join iffuc with 
Bicni as to their knowledge of what they have feen, and as to the 
power of the Court, but not in their inferences and conclufions. 
They are not to go on as they pleafe, how much foever they may 
jnow of what tlwir witneflcs can prove : this Court, fir, not on- j 

' has a right to ftop them, but it is*a bounden duty in the Court 
toi do. But fuppofe the overt aft be not proved by one man, - 

c not the Jury to >udge ? Tes, they arc; Suppofe th?.t neither 
ol. Burr, nor any one connefted with hini, had evfer been in 
irginia; is not the Attorney to be ftopped upon all his premifcs 
lat could go to attach the critte to him ? What do we fay ? J 

Wye your overt z€t fitft» and the Court is bound to give your 'V* 

Simony to tht Jury. As foou as the a£i: iH proved, then the « 
Btivcs may be produced* ^^ 

Judge Iredell is of opinion', Fries's trial, p. i74— 17$, was 
fcrred to. Now if I underAand, (and I certainly bave no right 
arrogate to myfelf a greater (hare of underdanding than the 
^dcman), I think it proves a direfl: contrary doftrine from the ^< 

plication which was made of it. And Mr. Lewis's eucftion 

O 
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ticarly corroborates that impreffion that the pTofecutor cannot pi 
i ! out of the county laid in the indi&ment to prove the intentbn 3 

jou arc confined to the very fpot until you have proved tbeottrt 
^SL by two witneiTcs in the fame county | and then evidence may 
be drawn from other counties ; and " the competency of that 6*- 
« vidence is for the Court to decide, but the Jury muft eftimate ki 

weight." This is an undeniable do£(rine« and Ixrhich does not 
derogate from the powers of either Court or Jury. I do not fay 
that it muft be proved to the fatisfa£lion of the Jury before it is 
committed to their con fideration ; but 1 wiH fay that the tcftiroo- 
ny> whatever it may be, muft relate to the overt aft ; and if the 
Court fhould fay that it is no tcftimony of that nature, ft QgfQy^ 
no farther. Now fuppofe an Attorney fhould prctgy^^^' ^ j^ 
an overt aS by a fingle witncfs, the Court hav* ff he anfwers 
him, « have you no more witnefTes to^tt^urtVupon fucha cafe? 
•* No fir ;" what will be the dutjr,g|r examination, bccaufe the 
Why undoubtedly to ftopjttfcfles to the overt aa. Noteftimc 
Conaitutfon require§^c intention, becaufe he has failed in the 
ny can be let ijy^ ^pon this ground It is that the order of evidence 
Hiain poyttr, becaufe the jury (hall not be troubled with illegal 
".Sfefevantteftimony, which would inevitably be obtruded, but 
^ for th^ watchful medium of a Court. Thus it is in a cafe of de- 
murrer in a civil fuit where all the evidence that has been heard 
muft be admitted as fa£l, before the demurrer can be heard. 
Admitting the whole to be true, the queflion is as to its relevan- 
cy to the cafe, and upon its legal applicability or fufficieney it is i 
' ihat the Court, and not the Jury, decide. \ 

The argument relative to the Englifli application of the overt j 
a£t might have merited confideration, but the gentleman has been ^j 
fa good as to anfwcr it himfelf : he admitted the Englifli dcfQrinc j 
to be fpnnded on the Common Law. Bur what Is the Common j 
Law rule ? Why, that an overt a£l committed in one connty« 
but not charged in the indi^ment, (hould not be given in evi« 
icncc until you have proved the overt a£l: as laid in the indi£l^ 
mcnt. And why ? It is not becaufe it is an overt aft merelj 
that k is inadmifTible, but it is becaufe the rules fay you ihall nol 
go out of the county to prove by any a£l which does not beat 
upon the queftion, any a£t done in a county. Now we all knovf 
what Gen. Eaton has faid, and, without any extraordinary gift 0: 
prophecy, we may conje£lure what he will fay again. But wh(t$ 
are the collateral circumitancts to be proved from, even allowing 
that Col. Burr did fay all thefc viConary things to him which h 
has before fworn to ? Who can come forward and fay that hi 
did tl^cfe things, or took a»y meafures towards them i But if a 
the talk of Mr. Burr's did occur to Mr. Eaton, where did it 00 
cur ? At the city of Wafhington. And this, fir^ is a ftrong le 
^ gal objc^ion to its being heard in evidence here at all, becaufe ' 
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wUtcs not at all to the cafe laid in the Indiamcnt. We fay t« 
the attorney, , firft lay your found ation^ and then you may fup- 
portitby Bnttrcflcs, and other enclofures. This is the found > j 

immoveable principle of law and decifion upon the fubje£);. { j 

The gentleman fays this is a different cafe from that of Dama- '^ I 

. rcc aud Purchafc, becaufe this is not the cafe ef a mob, and in j 

.arms and array. Admitted. But how are we to know the dif- \ 

tinftion until we can hear the proof ? We want the oveu aft to 
come out that we may be able to obfcrf e what it confifts in. But 
it fecms we muft take it from what the gentleman or his indidt- • 

mcntfay it.is. 

But he fays the Court have decided in thit way. When he 
fays this, if I underftand his argument, it incontrovertibly proves 
our pofition, becaufe it was where the Court had the whole tcf- 
limony to judge upon by itfclf, and was not bound to purfue 
ftria orden But when the Jury arc to judge can it be admictcd 
alfo? No, Sir. What docs your Court fay as to teftimony ? 
" We may be trufted, becaufe we are not liable to receive im- 
, prcffions from what may be Irrelevant, if let in." But can it bs 
faid fo by a j.ury ? And if the Court thought proper, at that time 
to permit it before themfelves without regard to the order, will, 
th^ gentleman fay, aforcton^ that it will be admiffible without re- 
gard to order or controul, before a Jury. ^ 

Another argutncnt was that the Court did not wifli the whole 
I matter to come out. Sir, I know that the Court are not defirous 
that the opinion of the Jury (hould be forcftalled. But did not 
: the Court exprefs the law upon the fubjeft ? and what did the 
jWuQfclfay? That however he might deplore the opinion, it was 
, Ws duty to fubmit to it. 

! But at length the gentleman draws a conclulive point to vicw^ 
The Court upon alloccafions allows the attorney to da as he plea- 
fes, becaufe he bcft knows the courfe his evidence ought to 
take ! Why, Sir, I will not prefume to draw comparifons \ i 
^ill not however allow that he is more infallible, or left liable 
to prejudife than we are. If I may judge by his a£lions, I muft 
|fay that he has followed up this profecution with a zeal and 
avidity which fcarcely can be ezcufcable in a gentleman placed 
,^he i$, for he has ufed bis every effort to procure a conviftion. 
^citfo, Sir, that he is right in this, but we mud claim the in* 
(jerfercnce of the Court in behalf of our client to arreft all im- 
proper tcftimony. Has the point ever been difputcdi' Has it 
hot alw^iys been the rule for the attorney to prove the fad firft, 
Wore any thing is heard about the intention. * 

The cafe of a murder is brought forward, and the gentlemati 

ttlmly a(ks whether he might not go on day after day and week 

after week dating cafes which arc not relevant, and after all be 

at liberty to (lop fliort of murder. 

Mr. Wirt.— This would be an abfurdity t the gentlcnan hat 
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|iot ttktn my pofitJon, and he cannot be permitted to iffomc my ! 
Iittitudeiii this incorre£l way. It is racking a propofi^on for me 
Dvhich I never prQpoiinded. My propofition was that thpre was 
|ao cafe, in my knowledge of the Coiirt faying "prove the z(k 
pf killing before you go farther." I did not, a$ Mr. Wickhaa , 
dates, contend that it was law to go on with the intention day 
ptfter day and week after week, Hop fliort, a«d never prove the : 
imurder. This is like m^oy of his reprefcQtations of our argUf 
mcnt. 

Mr. WiGKHAM. J undcrftood the gentleman prccifely, and I 
(lated hi$ propofition corr£l]y, though in different langt^age. 
Although it might not be in my power to make ufc of that clc^ 
gant and flowery flile which his fuperior talents enables him to, ■ 
yet I affay tp ftate his proportion in my own plain language. 
And what is it ? Why that in an indiSbment for murder, they 
would be at liberty to go into collateral tcftimony : but, Sir, 
have they a right to go into the prior tranfa£i;ion of th« life of a , 
pcrfon to prove any, and etcry thing, to prore that it was pr9r 
}aile thzt he committed the murder ? This wa^ his propofitioD, 
abfurd as it may appear. I iheti took the liberty to fuppofc that 
if you co^ld fpend hours in this fort of examination, prioir to en-^ 
iquiring into th^ fa&i you might ufe weeks in the fame way.' 
This is an inferenpe which i« neceflarily drawn from the propof * 
(ition. But, 1 fay that he is not at liberty to do it. And why, i 
pir ? Htrc is a cafe of murder, and the attorney takes thit tX'. \ 
tremcly broad range fpr days or weeks for aught I know, and 
after all he i^ called upon to prove the murder ! Now fuppofe \ 
he cannot do it, is he not obliged to flop (hort f What is hie to 
jio, if after all 1) is rcfe arches, he cannot get the proof of the a& ? i 
after fpending this enormous wafte of the time of the Coarr,] 
perhaps the man himfelf walks into the Court as well as ever he i 
was in his life, and behold, no murder has been committed \ ] 
Now, Sir, compare this with the prcfent cafe of Treafoli. We i 
aver that there has been no treafon committed, and that it is out '\ 
pf the power of the gentlemen combined, to prove that there 
has been ? What, m^fl they be permitted to go on confutning ; 
time to prpye nothing ? No, Sir, they mufl ftop fliort if they 
cannot prove the treafon. ft is precifcly the fame as it would 
be in the murder adduced, becaufe all the intention ih the world 
will not cpnflilute the aft. Gentlemen miftake me if they fup- 
pofe that I mean the leaft mifreprefentation of their arguments: 
put I do wifli to ttioyg that they end in the moft glaring abfurdity. 

The only argument that has the leaft fcmblancc of pteufibility 
was this : that the very nature of an overt aft of treafon,. implied 
^ treafonable intention in the commiflion. But what time. Sir, 
is this intention to be applied to the aft ? Why, Sir, to time 
when this armed and arrayed body pf men met to oppofe and 
refill the goyernnaent pf the V. States at BlaRtierhafiet's iiland. 



Digitized by VjOOQIC 



(109) 

Httt then we call upon the gentlemen to fiiew their treafqn^ 
Now fuppofc Col. Burr fliould have coii^eivcd all thofe thing* at 
a prior time about Mr. JefFerfon and about the gayernment 
which have been afcrlbed to him, what would it amount to? 
Now I agree that if you prove the overc aft, you may take fuch: 
tcftimoiiy as to the intention ; but I aflc fobcr reafon to fay what 
would this tale be of itfelf ? Prove the aft, and then, if the con^^ 
trarybe not fhewn, thefc circumflances will have weight. But 
'^ how far would they carry this fort of teftim'ony ; we know not 
where they would ftop, but we are perfuaded they mufl (lop 
ftort of an overt aft, becaufe there never was one committed. 

We are told by Gen. Eaton that Mr. Burr fpoke difrefpcftfully 
of the general government : of its incapacity, timidity and want 
of energy : Now I well remember the time that gentlemen of 
their political tenets talked very much of Mr. Adams!^ adminif* 
tration, and of the rigours that were th^n purfued, by which 
fuch a crime as that faid to have been commited in the hearing of 
Mr. Eaton could have been cognizable under the Sedition aft» 
as it was called. Now fuppofe one of thefc gentlemen for ma-^ 
king too free with public charafters had been carried from this, 
tbcir place of refidence to the country famed for " fteady habits*' 
^Connefticut) after he is hurried away cherc, by fomc means . ar 
other, for trial, he is kept week lifter week before a Court cal- 
led upon to meet the aft ions of his whole life t how and what he 
was at one time and at another plact. Now, Sir, I aflc whether 
that gentleman would not have demanded a proof of the aft for 
which he was brought there, or whether he would have bc«a 
|ati|fied to hear it faid that the profecutor was proving his io- 
fentiod J he woufd fometime hence prove the aft. 

Theauthoricies produced by Mr. Botts and Mr. Martin, are, 
Ithinki nooft conciufively ftrong. Until you procure your evi- 
dence on your n?ainpoint, the overt aft, you arc not to be at iW 
berty to go on with any collateral circum (lances. I truft, Sir, 
that the Coi^rt will fee the propriety and legal forcfe of thcfe ar- 
guments, and direft the order of the teftimony at this time to be 
given ui)dcr this eftablilhed rule. 

Now, Sir, vhat becomes of the doft rine contended for by 
thefc gentlemen ? Now fuppofe they (hould prove an overt aft 
etfcwhcre, (if we^rouW fuppofe fuch a thing) is it not the pro- 
vince of the Court to decide, and inform the Jury that not ha- 
yhig been within the diftrift, it is not within their province t^ 
enquire about: foT every thing tthting to the law and order of 
evidence is to go under the direftion of the Court before the 
*' Juiy. If the gentlemen fail in the overt aft charged in the Jn«' 
diftment, then there is an end of the cafe at once : if they give 
the teftimony to the Jury, credible or incredible, the weight o£* 
}t will reft with the Jury and not witk the Coiirt. 

Mr. WiKT ftidbc rofc merely to malpe a fliort reply to Mr. 
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feottSy wholud Slid that this Court had the power of deciding 
«rhere there were two witnefTes or not produced to the fame overt 
kA ; aii<i that if the Court were not fatis&ed wicH the proof them- 
selves, they had the power lo fay to the profecutor, " you can 
fono farther.*' Now, if this is law, what becomes of Judge 
redelPs opimon^ that the whoU evidence (hall go before the Jury ? 
3D0CS not this preclufipn derogate from the rights of the Jury ? 
So w;ith refpeft to the evidence on other Counts in the fame in- 
^iAmenti flaould the Court ilop the profecutor in his examina- 
tion ? The Court can do no fuch thing— the Court, after the 
evidence is gone through compleatly on both £de$, can then 
ftate the law of the cafe and apply it tp the evidence. If the 
contrary doclrine was a truth, the facred and valuable right of 
trial by Jury would not be worth a cent in this country, becaufe 
the Court would have the perpetual conttouK 

Mr, WicKHAM. If I were landerftood, I faid that the Court 
were to judge of th£ competency of the evidence : after it is 
proved (no matter by whom) that fuch and fuch ^5/ were dow, 
the Court then let hi the tcftimony : but if there is no teftimony 
£0 prove thofe tf^/, are not the Court to fay that there is no 
tcftimony ? 

Mr. Charlcs Lee. May it plcafc your honours. 

At this late hour, I rife to offer a few obfervations on the ^uef- 
tion which has now been difcufiedi which is one that I really did 
tiot eipe£l would have been carried into fuch an ideaof coafe-. 
ifluence, as it has been made to aiTume ; but after hearing the doc- 
trihes which I have heard advanced on the prefent occalion, it 
jippears to me effential tt^at a folemn deciGon thould be given up« 
on the doubt of the queflion. I fay the douk^ becaufe the doc* 
ttint of the Court powers Is difputed, and I cannot think it to be 
beyond a queftion of doubt. 

He firft doubt which appeared to receive weight in the pre- 
fent difcuffion, was, whether^ a Court of Juftice has pover to 
^ontroul the proceedings of the advocates at the bar in the trial 
of the caufe, in a capital cafe. Whether it is certainly and fe- 
Tioufly difputed that this power does exift in a Court of Judice 
I know not : but certainly the gentlemen mud know that par^ 
ties and advocates are to a^ under the difcretlon of the Court. 
I'faj difcretion^ becaufe whenever I addrefs a Court on a fubjc£k 
of this defcription, I addrefs as a body poffei&ng found difcre* 
tion, for with tht Court it is a matter which the oath and inte- 
grity of office firmly 'di£tate to, and it muft regulate alone, 
whether it be in civil or in criminal cafes. The parties have not 
the power to arrogate any courfe to themfelves before your ho-. 
#iburi« I truft then^ that it has been merely mentioned as a d»utt 
whether this Court has the right to controuli in the order of evi- 
^lence, or not. The power oi the Court n^suft be admitted, be- 
johd the poflibility ol aii argument. And certainly it does be- 
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f^'>'^;^°'<^'\'^''"yj^l%^^j^^iurj, upon that found dif- 
JeTdopemetit of every fad hff^^ ^^^J^J^ ^Pj.^^^^ ^,^ ^^ ^j^^^ 

cretion which they p^j^'^ ,^^ . ^ - . zr r 

;«y|;r. fovs is wr0-*'^^** "^^^^ common fenfe hys is wrong ; (for I 
^Y t ff:-^ g° ^^ ^^*^ ^^^' "^^^^ ^'^^ fundamcnul rule of 
V "prSotTfenfc of mankind will fupport me) if I am held out; 
^^smc uncring principles, it forely is enough to fatisfjr every' 
one who has^ had jwercly a dmrbt excited' upon the fuibjedl, that 
the Court have a right to regulate the proceedings of advocates; 
with regard to tcftimony. I '^ili then. fuppo& it conceded that 
jour honour* have the power. 

ITic next queftion i«, how ought that power to be catcrcifed oa 
the prefcnt cafe ? How do the rights of mankind coincide in any- 
particular rule laid down ?• I will adniit with the gentleman,, 
that in thi& country there is a great deal d©ne by way of pradiice ^ 
and that many things are ion^ fub JtlentiQ, and merely by pr:i£ticr 
without any fpecififed rule r but loofe pradlice forms no guide ta 
;^ fure deciuon, and ought nor to be admitted in a capital C3fe«r 
When therefore the party is arrived before a tribunal upon thcr 
fclemn charge of treafon, he ought to know the prccife channel 
through which his crime is charged. I fay, fir, that he comes-, 
toanfwet that,, and that only which ijs ftated in his indi£lment^; 
and in that way that ftri£): and unerring judice has pointed out^ 
For when 21 party comes here to anfwer high treafon, doe^hcr 
eorae here prepared to anfwer for all the tranfaftioijis of his life ? 
In every period (perhaps for years back J— in every convcrfation^ 
fome of them of a private and confidential nature— in every poli* 
tical conteft, perhaps at an cieftion, when his feeling and princi- 
ples were warmed beyond temperature? Is his whole life aiul 
conduft to be laid open, becaufeit is pretended he b chargeable 
with high crimes? Andfhallan Attorney be allowed uncontroulcdly 
to go into any year, ^ny place, any tranfaftion, to pTOvcv*what ? 
Not any thing fpecial, but under pretence that there has beentt, 
fome political crime, at fome time of place, which he is charged 
with commitring, and forwhieh he is brought here ! I fay, fir^. 
that humanity and juftice forbid it in any ca&, but much mor^ 
fo in a cafe like the prefent. When I fpeak of the cafe now befQra^ 
the Court, I have the impreffion always fully in my view, that 
we have to face an indi£tment charging high treafon* And (halt 
I, for a mo rhent be charged with too great aeal, when my client 
18 charged with high treafon f Since that is the- crime charged 
wc (hail not be denied of the ufe of every lawful means of vindi- 
cation or refutation. 

What is High Tres^fon ? It conGfts, with fubmiffion to your^ 
honours, in an open deed of war ; and alfo in an intention to fub- 
vert the lawful powers of the government : or, in other words, 
•t con lift sin a?^ gpeti deed ^war^ U fub^ert the fovereign ]^$wtr fif 
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tention to fubvert the government without tlK^^ "^ ^ ?^ ^"" 
fon, becaufe treafon confifts of acl as well as inrt,^°^ ^ J^?" 
epen?i£ki I therefore fay, that there n\ay be crimes, (anLf" , ^? 
ones too) perpetrated againfl the government, which the ^alV^^ 
treafon will not take i^otice of, but when I mention th^fe crimes, 
I wi(h to pafs over the words " overt afli,'* becaufe they arfe not of 
that open public nature which the law requires to c«iftitute the 
crime of treafon. When I mention this diftindion, I wifti the 
country at large to underftand me, becaufe, if the dpftrinc* 
which I have heard advanced this day are true, there is no jgan 
knows when he (hall not be arraigned for the crime cf tfeafoB^ I 
fay, fir, that I underftand treafpn to confift in an open deed of 
war. 

But there muft be an intention oi heart to fubvert the fovercigtt 
power. When I enquire therefore as to the order in which evi-? 
dcnce ought to be given in a cafe of Treafon, common fenfe aod 
comnion juftice tell me that the firfl enquiry neceSary to be m ado 
(hould be, ." has there been an open dotd of War committeci" ? 
Now fir, mankind is a finite creature, he can examine into what 
his organic fyftem admits of, and what are vifible ads ; but who- 
ever among us fliall pretend to examine into the heart will find 
that he is not infinite •, and difcover his incopetency to the office. 

Any open deed' of war then, in common fenfc., is the firft 
thing to be enquired about, in relation to treafon. Converfation 
may deceive and illude the mod obfervant, and fo may adions, 
as to the fpecific nature or fpecies- of critr.s in a legal fcnfe? 
Therefore it is the duty of a Jury when they have an iftdidment 
for Treafon before them, to enquire whether the technical mean- 
itig is attached to the ad — ^^whethcr this open deed of war has 
bccri committed : for unlefs this is proved, all their ciForts are 
founded in conjcdure, and their refalts will be conjcdnrc, what- 
ever gentlemen may reprefent to have been committed $ and ife 
will tend to deceive and delude the Jury, and make them beiicvc 
thofc ads to have been deeds of war, if the « lucid" dodrine 
which has beein laid down, {hall not undergo a more ftrid exa-. 
mination. 

The open deed of war, firs, is what every body can judge of. 
Can there be any doubt then upon the queftionof natural juftice f 
<^ertainly natural juftice muft decide that until the oped dtt± of 
war ic proved, there needs not, nor can any evidence be ad- 
mitted as to the intention of any perfon who may be faid to be 
'conneded. An open deed of war is certainly an ad whi^h may 
htfeh^ feen^ and heard: it muft be brought home to our feftfcs* 
The Jury, when they have the evidence with rcfped to that fad^ 
wtU be able to afcertatn whether it has exiftcd or not, hut thcf 
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t)t t© be troubled with converfatlons which were ufed to try 
the romantic ideas of an individual, or to difcover the way of 
thinking of another, or to know the character of another ! ihis 
would throw the cafe into an immenfe uncertainty ; and i am 
perfuaded that, from the conlequences which muft inevitably 
follow, all fuch evidence will be (hut out. And what will be 
the confequence ? Why, no^evidence will be fnut out but what 
is irrelevint Or incompetent to prove the iflue. And who is to 
decide Upon this relevancy or competency ? Mod afTuredly and 
undoubtedly the Court mull decide. Now fuppofe ;; 
be indidtcd here for Arfon, or burning a houfe : it v. 
cdto be proved, that he left Botton to come here wiih an iuL 
to burn that houfe . but he was to anfwer, " Why the houll 
ftiil (landing; it is not huTnt." Would the Court piy any 
tention to the fuppofed intention of the party to ' 
crime which had never been commited, nor, peril 
tempt made to commit it ? 

Itmaybefaid, perhaps, that the Attorney's opin^.. ... 
fabje6l of teftimony ought to be rcfpe6led. And fo i fay it ou. 
but only to a certain degree ; but not to that degree as to beiiLvc 
what that ofEcer friould fay was intended to be done, when in: 
was not done at all. It would be improper to receive evidence; 
of the nature of intention, when the act is not proved to have 
been committed. ♦ 

Sir, we are aware that there never has been open deed cf w ar 
committed by any perfon or perfons whatever, but more efpecial- 
iy by the prifoner : and when the Court are told that this is our 
defence, what are your honours to do between the contending 
advocates ? Mull you not fay, " flitlsfy us that the fa£l has 
been committed, and then we will do you juftice.'* But it is in 
vain for you to fay that you will conned this bufniefs with the 
Treafon, when you arc called upon to prove the fad^s. Why 
^1:\ouldwenotnow hear the facis as to the Treafon, and afterv/ards> 
• hofe which relate to intention ^ Now, is there any fort of rea- 
son to be given why the profecutor (hould be indulged in his bc- 
ief that he can prove, what he fuppofes, will amount to an open 
^cl of war ? Open, I fay, becaufe it is to be known — it is to be 
'<-mderftood by all men— it it not to be left to a man's mind — aH 
iiietamorphofes are to be excluded — all dedu£lioris of fine traits 
f treafon are to be excluded. It is to be open to the fenfes of 
^very ma-n in our land. The fame reafon will fatisfy the poor^ 
■he Icvarned and the ignorant, that the a6l of war has been ccm- 
^^irted. This is the bound which our Conditution has placed 
^ipon the « overt a<3: of levying war." And if our Conllitutioa 
•as not prefcribed its limits within narrower bounds, (liall the 
Attorney be permitted to do it ? No, fir, the officers of juilice 

^reln limited^ becaufe the nuraber cf treafons (hall not b© 

P 
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bcreafed : and It is baot>ded within tbofe limits bccaufe they ffiall 
nof be decreafed. They cannot be raWde fewer, nor more. 

Now the trcafon which we find laid down in our Conftitutio« 
takes for its foundation, Wak. If I was fuffcrcd tfo piake ufcof 
the expreffion w^raccording to Philofophical principles, I would 
fay that ivar it the element dfireafpn. Now, according lo the doc- 
trine of conftqucnces, if there be -no War in America, there tan 
be no Trcafon, What is the logical m^anpng of IVar ? It is a 
con Gift, by open force, between one foverei^n nation J^nd , ano- 
ther j or between one party, of the fame aation, an<i another 
party. The one is called a public ox general war, and the other is^ 
called a civil "^zt. Now, firs, when our Conftitutiea is fo guard- 
ed as to fay that there fhall be no treafon except fherc be » war ; 
and that no man that ftiall be charged with TrtafoH rsgainft the 
United States by levying war, fliall be adjudged guihy, without 
there bc^n •* overt a£V» (an open aft or deed) of war committed, 
and that this aci (hall be proved by two witncfl^s to have been 
coaimittcd by him, what can we fay ?^ Whywemuft fay tbatP 
common fenfc can prove the Trcafon, if there be any treafon 
committed. 

This, of all crimes, is the mod unneccflary to prove the inten- ■ 
tion in, if the open war be not fliowit firft. It is fo eafy to prove 
u warw Public and general commotion a4id hard knocks will always 
fpeak for themfclvcs when there is a wan And, fir, when the 
t'xternal evidences are fo clear, why (hould it Be rtquifite todc- 
fcend into convcrfations and private movements, and extort from 
every circumflance and connexion whatever may favor the in- 
tlidment, unlefc it be in: an after Rage, when the point? of «t?jr ii 
proved? 

I (liould truft, may ic ple3& your honours, tflat before yau will 
agree to fuch doftrines, you will weli^ know that- it is abfolutcly 
necclTiiry for the purpofes of a fair trials for that i^ the great ob- 
jeft. It is not any thing elfe but the true adminiftration of juf- 
tice that this Court is to viewy and that without the leaft favour, 
afFedlion, or influence .•without fear or apprehenfioa. But let 
not the profecution deviate from this courfc. After they havt 
proven the overt aft, if they have any^ evidence that will go fa 
far, then kt them go into collateral teftimony, but collateral evi- 
dence is not to be adduced before the principal fafts and abov& 
allth« intentions of the heart are the.moft difficult to come to any 
knowledge of, dnd ought Kot to be enquired into until the war is 
proved. Sliov/ us the open deed of war, and>^ whatever yeur evi- 
dence be upon that fubje<St, be it much or little^ let us know what 
fou rely upon. As to what may be effciitial to cpnilitute high 
treafon, we can difcufs that hereafter. But in the mean time, ^ 
Hct us not wander throughout America, and not be limited byfa3> 
by time nor^ by place to know Avhat will never make us the wifcx 
as to the real ftatc of the cafe as dated in the indiftment* This 
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loofcncfs, this irrelevancy never can be permitted by the Court, 
for r humbly Uuft that the Court will not merely hear evidence 
©n thefubjeft of Treafon generally, but of the Treafon which is 
fpecified in the mdiftmcnt ; for it is that alone which we are pre- 
pared to an fwer, even if there were more committed. A.nd how 
are we to come at that even, without we hear, the fads Ra- 
ted which relate to it, ixncntangled by other circumftanccs of an 
extraneous nature ? 

The place and time ftated in the indidmcnt relates to a treafort 
committed on Blannerhaflet's ifland in December, 1806. This 
is the time and place of which we want to hear the tcflimony. 
And (ball it be pretended that this Is net the province of this 
Court to confine the teftimony to the time, place and circumftan- 
ccs ftated in the indidment t Sir, let us not put the cart before 
tbehorfe, tut take the natural courfe of th€ events, and then, 
if they pieafc, we win hear^ the intention. 

WeaH have our feelings. Reputation to us is dearer than life. 
And will the Court juftify a courfe of proceeding in which a man's 
deareft rept!tation (hall be afiailcd, when, after all the moft fcru- 
tinous examination of his adverfaries, there (hall not appear a 
^tittle of teftimony to juftify any exaruination into his conducl ? 
The profecotor is certainly poflcffe.d with all tlie power which he 
can ever have : he has his witnefles at hand; he knows what 
they can prove : he has Im own time to adduce every thing which 
is in his power : he has the jury in theii^box, and he has the pri- 
fonerat the bar. What can he wane / What time or circum- 
ces can be rwore favourable to him ? He has all the advantages 
which he could defire,' and far greater than I have been accuf- 
tomed to fee. I muft own that the bar in the Court where I have 
lately praflifed, is kept in much greater fubordination. The 
Judges will there fay, ^< let the witneftes ftand by ; let us fee the 
nature of the cafe, and then let them be produced, according to 
the rules of evidence/* Now this can be no harm, but muft in- 
evitably facilitate cafes which the bar would otherwife extend ad 
itbitum. They may bfe proceeding very properly in themfelves, 
but yet the Co*irt confider themfelves bound by the reftrifliona 
^f their province to decide how the gentlemen (hall proceed. Sir, 
Ave caft ourfelves upon the Court : we depend upon them to do us 
juftice in the order which the evidence may be produced, azid 
hope that we fliall not be forced to wade through a whirlwind of 
dull 'to know whether there has been a crime committed, or whe- 
ther there has been no crime. 

Mr. Martin. I (hall take the liberty^, may itpleafe your 
honours, to trouble the Court with a few obfervations, not ia 
faft that the fubjedl requires it, becaufet it is fo plain as not to 
he miftaicen^ but in order to throw a little more light on fome 
parts of it. . 

It has been admitted by all, that, in order to find a perfon 
gulhy of treafon, the overt a£l mult be proved. No ad of vio- 

Digitized by VjOOQIC 



(116) 

lence or warfare can be levying war againft thcU. States, wnteA 
thofea^ls {liall hay e in view a difTeverment of the union, or b& 
othcrwifc aimed at the government of the U. States. It is adn 
mitted that feme of thefe things muft be proved in order to find 
the indidment. But the quv^ltion is, which is the legal way of i 
proceeding, to eftablifti thefe fads to the Jury. One ingenious j 
gentleman admits that it is not ©f much confeqncncc in which j 
order the ficls are to go, but yet he very tenacioufl-y argues for j 
his principle in oppofition to our opinion of what id the legal ' 
mode of doing for tvro reafons : one is becaufe he conceives th« i 
way that they wifh to introduce is right. The other-is, becaufe 
to deviate from their mode, would be a mark of difrc^c£l to the ' 
attorney, who has chofen his own way to produce his wilneffeSi^ ! 
Now, I am fure, Sir, that the fame fentiment pervades the b(K ] 
fom of every gentleman with whom I have the honour to be con- 
cerned, ^yhich I have myfelf on that fubje<Sl : that it is far frond ; 
pur intention or wiih to (how the leafi difrefpeft to that gentle- ; 
man : on the contrary, although I ihall contend with all the pow-^ 
ers that I poifcfs, that he is totally in the wrong, I declare tbat» 
if he goes on with the fame gentlenefs of manners and propric- : 
ty of conducl: which he has difplayed this day, throughout the 1 
whole trial, he fliall receive my vvarmefl rcfpeft. lam verf 
glad alfo. Sir, that, what was at firll claimed, and what I feared ' 
would be adhered to, his official pr\vikge^ \\ now waved \ and '' 
confequenily requires not an anfwer. ^ 

Cut the mode pointed out by thofe gentlemen is the »ioft'Iu- j 
cid order to difplay their evidence : that it is right, in othc» | 
words, to begin at the very ftage where the tranfaftion Js faid, < 
to have begun and to defcend down to the treafon.. Now, Siri j 
if the charge was for confpiring to commit treafon, I would a- j 
grce that this would be the moil "lucid** way. There was a ^ 
time in thehiftoryof Ehglifti jurifprudencc when confpiring to \ 
commit thca6l oi levying war, was high treafon, and there every j 
perfon who was concerned in that confpiraey was made equally \ 
criminal and fuflered death : for there the intention of the mind ; 
w?.s made the confpiraey ; and where ^he mental a6lion is the 
criine, every perfon was a principal, and thiis I will acknow- , 
lege that the very mode of procedure was taken which is now 
pfopofed to be taken. It was made to appear that the confpiraey j 
did exift, and every perfon who was engaged in it died \ and j 
the afts of others who did engage in it were appropriated to con- 
vey the crime to the fufferer. But this was a treafon of that fort i 
which is denominated compafling the death of the King. The 
mental a6l is fuppofed to be criminal, in fuch a cafe, but where ^ 
youcan have norhing to do with the mental a £1:, how can yoa 
pretend, to introduce the intention, without firft proving thfi 
evert ad ? Now in cafes, in this country, where the treafon is 
Rated in the indictment to htkvyv.g u'jr, you mull prove thi$ 
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otcrt aft Upon the very fame principles of evidence as you would 

^ Felony, Burglary, Larceny or any other crime, art«l the very 
fametules of evidence and mode of procedure to be adopted. 

We fay that it is in the natural order firfl to fliew the adi to 
Iiairc been committed. Do not the principles of common fenfe 
and this was the ground upon which the gentleman wi(hed to 

' go tQ day, for he told us that common fenfc fometimcs led a dif- 
ferent way from the praftiqe of the Courts — does not common 
fcnfe point out that the principal a£tion (hould be firft (hewn to- 
have been committed ? Is it not abfurd in terms, to go inro evi* 
dence to prove the treafonable intention, without proving the 
aft of treafon upon the perfon charged ? I prtfume the counfel 
catmot avoid admitting this. He fays the Jury is to judge of the 
pvertaft. We admit it Sir. But do the gentlemen really mean 
10 contend that the Court is not to determine whether any proof 
is given or can be given in evidence of any overt a6l having been 
fcommitted-r^or on a failure of being able to produce fuch evi- 
dence, that the Court is not to liop the evidence from going far-; 
ther, they not being able to provs the overt a(Sl ftated in the in- 
diftment .^ If this is not the province of the Court, then indeed 
jhe arbitrary judges of England, ready to make every thing Trear 
fon, asthe gentlemen have faid, have moll cgregioufty erred iiv- 
deed, for there they have ventured to fay that if but one witncfs 
was brought forward to prove the treafon, the party mud be a c- 
qiyiitted. Now, Sir, this is all that we want : we want to b^ 
placed in fuch a fituation as that the Court ihall 'not be taken Up 
day after day to prove what at lad can be of np fervice to the pro- 
fecution, and will be of no farther injury to us th?in the lofs of 
that time. The jury will not be the more enlightened by it, bc- 
caufeit belongs not tp them, and therefore were they iq t>e day* 
engaged in hearing about treafonable intentions they could' not 
five a verdift on fuch (lories. 

Now let MS examine. Sir, what has always been the order of 
evidence. It is the prder w\\ich is mod natural. The proceed* 

' ings in Hardy's cafe, which the gentleman quoted, is cscadly the 
legal courfe of evidence, and that very cafe confirms us in th0 

' do£lrine for which we contend. Let me put a cafe of murder, 
Suppofc A. kill's B. but how are you to prove that A is the mur^ 
dererof B, till you prove that Bis really dead. If it was proved 
that B was killed and that A did kill him, the proferutor need 
not go into any, farther evidence, except the defendant fhould 
produce fome, becaufe the law would prefume that he was killed 
by mz\ict fropenfey and if evidence is offered to ameliorate, then 
the profecutor rebuts it by proving the malice. So with refpedt 
to dealing a horfc^ or any other felony : prove the article to have 
been ftoien^ and then prove that it was 11 olen by a felonious in- 
tention. Butyouarenot to prove a felonious intention upon 
* 7 man, when the crime has not been committed. In burglary t 
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>^'ik tlie nntural order of teftimony to prove that A intended U 
-enter into B*8 hoiifc to rob him? Or is it not more natural to 
prove fird tliat A did break into the houfe of B, and for no orficr 
purpofo but that of flealing ? So with a cafe of innporting bafe 
coin into great Britain knowing it to be brvfe ; would\t be proper 
Jo llicw firfl that this man knew certain coin to be bafc, er 
v/ould it not be firft neceS'ary to l]>ew that he di<i import it, and 
then prove that he knew it to be bafe ? For iiowerer bafe, there 
.was no Grime in his knowing it to be fuch if he had nothing to dt 
titbit. 

In this cafe, Sir, what do we claim ? They -charge us to he 
fruilty of treafon. But this r's a vague cxpreffion, audit itiif 
lead to error, we therefore require of them lirft to explain how, 
Stud of what kind of treafon we have been guilty. Is this wrong, 
l^r ? The attorney wants to produce a certain witnefs or courfe 
of witncfils which wz deny that he has the power to 60. No^ 
25 for Gen. Eaton's tcflimony, I (hall leave it out of thi^ qucf- 
tlon whetJjcr it can be received at all or not, this is a. 'quellioa 
which may probably merit a future difc^flion, but I contend that 
it cannot now be received. j 

Having made thefe obfervatlons, let -me advert^ Sir, to the « 
cafe of Hardy, ^his was a treafon confiding of a. confpiracj, i 
r/r comparing of the King's death. M*NalIy and Eaft haTeeaci j 
of them a chapter upon rtie^cpy fame fubjetLl. The yules efta- j 
blif.ied Jherc, are upon this principle; that the ^tten/iifn of the ' 
itiind is the crime, and therefore the rules are extremely diiFcr- 
-rnt from that of the evert afi. But, there alfo, a lucid ordcc of 
fr.vidence is exprcfsly laid down. Every cafe of this kind is efta* 
-biiihcd by two fuits of evidence : one goes to fliow that there is 
a confp'racy for that Special purpofe. Now in order to eftablifb ! 
this poiu:, they po into a review of any man's conduct, and not j 
^merely iLat the piifoncr at the bar \ but \ fpeak of the legal. or'- j 
/<|er, or whot branch of the charge muft be firll proved. In lb« i 
«i«3tt place, cr when the foundation is laid ^Bown, that a confpi- \ 
j-icy has been formed to take the life of the King, then they ge \ 
•to bnng if home upon x!x\t perfon charged, and to cflablifli how 1 
far he was conncdkd wich it. llien, and not till then, he is j 
*ch;!rgfd JsiM\\ beiii;; ^uil^y of the aft of confpiracy. Aikl as al- j 
•Bioft every profccution for treafon in England is ofthat fp*ciest)f 
Trcafo2i, ii> alniod all (heir rules are drawn from that fubjeft. | 
Thus, cnliOInjr foldicrs, writing letters tending to confpiracy 5 . 
or advijujo j erfcns into it are all parts of the Coirfpiraty of con)- | 
..paiTmg the King's death, in fa<St. There arc, in faft, many 
things which hnve crept into the code of Britilh laws on this fub- 
Jecl which 1 hope will never be introduced here, and yet wc are 
tiiidfr the nfctllity of pitying fome attention to them. 

TI.e cafe of Hardy was adverted to, to prove the independence 
ei tlieaitorncj. How was that J the que ft ion by Mr. ErlkinCi 
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^Ko W.1S ofifarJy's counfcl, related not to the common onler o^ 
lime : hcobjedVed that the eviclence was not lo the f.i£l. But i 
v« exactly that fort of tcfUmony which is admittcci in all cafcr, 
^f this kind, to Ihew the confplracy. , It was tedimony by whicli 
.'le Attorney wanted to prove the connexion to cxill between the 
;cotch Convention and the London Cbrrcfpoadinj^ Society, znd 
iius to prove a general confpiracy. Bur, what did the Court fay ? 
Uitiiy) that it would not aiFeft the prifoncr without its bcju.' 
HkUfrhc home to him : it mud be cllablidied that Hardy wa 
't^nneded with it: but the confpiracy was firil to be c(lab]!llicd. 
•nd (his is the order we contend for. But, fays the gentleman^ 
cinpt was made to fee whether Hardy did approve of, and 
r.j conneded with, the Scotch convention. True, but the 
^^xiftence of that convention was before known. And then the 
torney was permitted to go «>n : and why. Sir ? bec»iufe tht: 
'ofpiraey was proved^ and the attorney promifed- the Court i.) 
\ the prifoncr with it. by and by. The Courts of Grea 
-. -i, Sir, are not in tfis habit of perverting the law to acconi- 
'lodate any attorney, whatever. In confequence, /^i^r^ ilows the 
'lucid ©rder" cf evidence wiiich we want to fcc ftdlowcd here 
~^an order under which we have been and ou^rht ever to bt: gu> 
'^-nied. How, Sir, could it be proved that Hardy appttaved c 
'lefc proceedings, without proving that there was fomethrv 
'one for him to approve of ? And this isprcoifely. ihe courfe w; 
''•ant to go; we want to know what v/.; : ^'o^:^ b'J":TC w-: c^iu 
,;-rmit our intentions to be looked into, 
■^Ve fear not for the intentions of Col. Burr to be expofed . - 
Wfg time, becau/e we are perfuaded that they wi:i turn qui to bt 
*^nocent ; but we fee no nece'Iity for this fcrutiny in fuch a p: 
'^^J of the examination. We want to h^ve the fa^s proved 
'^^- Until we know what are the overt acts that they mean to 
l|||rge us with, how can we, or how can the Court kiJcr whc- 
^Brthis teflimony ought to be brought forward at zll of not ?" 
^■jppears to me really, that the gentlemen are a iktk IkittiH 
pB:6ming into this overt a<Jl of war: it fgems tl>:.t th^ry begu, 
^ fufpeft ! what I prophecied about it along tiiPC aga : tb^it 
^is ad, which Gen. Wiikinfon had almoll led the who!:: couKtrv" 
' believe wasdone, will turn out to be infinircly Icfi impoiizr.t 
■ he hot water rebellion, for I Oiali prove th;j iflnxency of 
ii'air, as there was net evenva drop of hot water fpoutcd 
^any one. 

lie proceeding of the ji.v.*us ex-nnlnauon bi^fore one c' 

|[r honours was mentioned, and there it was true that it wa^ 

portance in what order tlie evidence wai brought our, bc- 

you were capable of diftriminating its pt'opertu'S and 

even to hear illegal teiliaiony which you would p . 

to. But this is not the cafe before a jury, Th..; 

r, ^from fuch tellimony, intiucnces and ji^preffioij;' 
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which it would be difficult, if pbffiblc to dived thcmfdvcs oh i 

And for this reafori a Court is fet up to judge of the propriety | 

Atid -order of evidence. I 

But it was {-Aid that it was out of tendernefs to CoL Burr that ' 

they chofe to proceed thus. Humane creatures indeed. The J 

fame fort of tendernefs which they have been cherifhing ever ] 

tince November laft. Let the impreffioh it has had upon the pub» ] 

lie mind fpeak for itfelf. Was there not the fame danger of pof- i 

(elllntr the public mind before, when Col. Burr was to be com* '■ 

mitted ? The Court could not commit, unlefs there was fatis* 

. factory proof as to the intention. There, after they had giveii 

tellimony of what they called the overt aft, they were going orf 

^ 10 prove the intention : I arrived juft as tliey werfe beginning, and .; 

it was my d(-.fire that they fliould go on wiih the examinarion Of \ 

tbfir wirncir^s, but they did not think proper fo to do. I wag < 

s.nxious tliat it (hould be laid before the world, that the world j 

nH<;ht fee it, for we vvere not afraid to fee and expofc the truth. I 

I wiih all the world could fee it, and they would be able to difco-' j 

ver from whom all ihofe commodons and alarms, which hav^ ] 

taken place in the public mind,' originated. I 

Sir, we have maile a morion to the Court in confequcnce of fof 

much time having been wailed, and our anticipations of wh4 « 
rime mny be wafttrd by taking a wrong courfe. May I not claiiA 

as u.uch charity from them as they would wifli us to be influenced I 

by rcfpe^ing them, vi hen I fo declare j and when I add that! j 

rife to addrefs this Court from the pureft of , motives, when I rife j 

in favour of a gentleman as free from any treafonable intentions j 

«s a child unborn. And fo far was his obje»£l from treafonable, ' 

that it would b<ive been of fervice to the world had he been able to ; 

have executed it. We rife not to wafte the time of the Court " 

or to hear ourfelves Ipeak, but we arc governed by motives of ho- i 

nourand integrity, it may be that our arguments are weak : if ] 

fo, it ar»fe8 from our ^sran^t of legal knowledge. Call us ignora- | 

mufts, if they plcafe, but I truft, at leafl, that they will belkve ■ 

us to be hone 11. :. * I 



TUESDATy Augujl i8. 
, The Chief JasTiCE delivered the following opinion on thc« 
wiationmade yefterday refpcciingtheroutine of evidences. 

Although this is preciftly^the fame queAion, relative tp the 
order of evidence, which was decided by this Court, on the litto- 
tion to commit, yet it is now prefcnted under fomewhat different 
circumrianccs, and may, therefore, not be confidered as dcter-^ 
mined by the former decifion. At Uiat time, no indiSment wai 
found, no pleadings cxifted, and there was no ftandard by which 
tlve court could determine the relevancy ioif the teftirtiony offeredi 
until the fact to vthich it was to apply, fhould be difclofcd.-^ 
Thearc is now an indiftnient, fpecifying the charge which M tob« 
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proved, on the part of the profecution ;. ]ther# i« an iflue mad« 
up, which prefents a point to which all the teftimony mult ap« 
ply, and confeqaently it ia in the power of the Court to deter- 
ipioe, with fome acturacy, on the relevancy of the tedimony 
which may be offered. 

It is contended infupport of the motion which has been made^ 
that) ac<;ording t» the regular order of evidence and the ufage of 
CoartSf the exiftence of the fa£^ on which the charge depends, 
ought to be (hown, before any teftimony explanatory^ or confir« 
matory of that faA can be received, Againft the motion, it ia 
contc;pded that the crime alledged in the indiAment, coniiils of 
two parts, the fad and the intention ; and that is in the difcre* 
tion of the attorney for the United States, iirft to adduce the 
oseor the other ; that no inftance ever has occurred of the in- 
terference of a Court with that arrangement which he ha« 
thought proper to make. 

As is not unfrequent, the argument on both fides appears to 
bei in many reipe£ls corre£l. It is the moft ufual and appears 
to be the natural order of teftimony to (how, firft the exiftence 
of the faS refpeAing which the enquiry is to be made. It is un* 
queftionably attended with this advantage ; there is a fixed and 
certain cbje£l to which the mind applies with precifion, all the 
tefhmony Which may be received, and the court can decide with 
left difficulty on the relevancy of all the teC^imony which may be 
offered. But this arrangement is r.ot clearly (hewn, to be eftab^ 
liihed by any fixed rule of evidence, and no cafe has been adduc* 
ed in which it has beea forced by the Courts on the coaniel for 
ibe profecution. 

Oo one fide it has been contended, that by requiring the ex* 
k hibition of the fa£t in the firft inftance,, a great deal of time may 
befaved, fince there maybe a total failure of proof with refped 
to the fad;— and this argument haa been anfwered, by obferv« 
i^g) that ihould there even be iucb a failure, they could not in- 
terpofe and arreft the progrefs of the caufe ; but mall permit 
thecounfel for the profecution to proceed with that teftimony 
which is now oflered. 

Levying of war» is a faft which muft be decided by the Jury. 

, The Court may give general inftruAions on this, as on every 

other qucftion brought before them, but the Jury muft decide up- 

' on it, as it ia compounded of faft and law* Two ^ffemblages of 

men not unlike in appearance, poffibiy may be, the one treafona- 

ble and the other innocent, if, therefore, the fa£l exhibited to 

the court and jury, Oiould, in ttie opinion of the Court, not 

[ amount to jhe a^ of Jevying war, the Court could not ftop the 

profecution— «but muft permit the counfel for the United States 

to proceed to (hew the intention of the ad, in order to enable the 

Jury to decide upon the fad, coupled with the intention. 

The confuroption of time would probably be nearly the lame, 

Q / 
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^whether the cotinfel for the profccution commenced with the .; 
fa£ly or the intention, provided thofe dikuffions, which refpe^ 
the admiffibility of evidence, woild be as much avoided in the 
one mode as the other. The principal importance which, view* 
isg the queftion in this light, would feem to attach to iu deci- 
fion, is the diiterent iropreffions which the faA itfelf might j 
make) if exhibited at the commencement or cloie of the prole- 
cution. 

Although human laws punifli affions, the human mind fpon. I 
taneoofly attaches giiilt to intentions. The fame faft, there- \ 
fore, may be viewed very dijferently, where the mind is prepar- ^ 
' ed by a courfe of teftiokony, calculated to imprefs it with a con- { 
vi£Uon of rthe criminal defigns of the accufed^ and where the fafl < 
is dated without iuch preparation. The overt a£i may be foch 
as to influence the opinion, on the teftiraony afterwards given, 
refpecting the iniention i and the teftimony refpecting the ioten- j 
tion, may be iuch, as to influence the opinion on the tedimony, ; 
which may be afterwards given refpecting the overt act* ^ 

On the quefUon of confuming time* the argument was placed < 
in one point of view by the eouniel for the defence, which ex- ^ 
cited fome doubt. The cafe was fuppoied of only «ne witnefi ^ 
to the overt act, and a declaration that it could be proved by no 
other. The Court aflced whether the counfel woald be permit- 
ted then to proceed to examine the intentions of: the accuiedi 
and to do worfe than wade the time of the Court and Jury, by 
expofing, without a poflible object, the private views and inten- 
tions of any perfon whatever. 

Perhaps, in iuch a cafe, the caufe might be arreded, but this 
does not appear to warrant the inference that it might be arreft« 
ed, becaule the fact proved by the two witnefles did not appear 
to the Court, to amount to the act of levying war. In the caie 
fuppofed, the declaration of the law is pofitive, and a point pro- 
per to be referred to the Court occurs, which iulpends the right 
of the Jury, to coniider the iubject, and compels them to brmg 
in a verdict of not guilty* In fuch a caie, no tedimony could be 
relevant, and all tedimony ought to be excluded. Suppoie the 
counfel for the profecution fhould fay that he had no tedimony 
to prove the treafonable intention : That he believed confidently 
the object of the aflemblage of men on BIannerhafiet*s Ifiend to 
be innocent: That it did not amount to the crime of levying 
war. Surely it would be a wanton and utelels wade of time to 
proceed with the examination of the overt act. When iuch a 
caie occurs, it cannot be doubted that a nolle preiequivaiW be en« 
tered, or the Jury be directed, with the content of the attorney, 
to fiad a verdict of not guilty. 

It has been truly dated that the crime alledged in the indict- 
ment confids of the fact, and of the intention with which that 
fact was committed. Xhe tedimony difcloiingboth the fact and 
the intention mud be relevant. The Court finds no exprels 
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. rule stating the order in which the attorney is to adduce relevatit 
k testimoay» nor any cale in which a Court haa interfered with the 
arrangement he haa madet No alteration of that arraogement 
\ therefore will now b? direAed* - 

[ But it if proper to add, that the intention which is confidered 

' as r'ekvant in this (lege of the enquiry, is the intention which 

[ compefes a part of the crimei the intei^tion with which the overt 

r aft itfeU was committed i not a general evil difpofition, or an in- 

|:.tentiofi to commit a diilinA fa^« This fpecies of teftimony, if 

I admilfible at all, is received as corroborative or confirmatory tef- 

; timony. It does not» itfelf, prove the intention with which the 

aft was performed, bn^ it renders other tefUmony probable which 

; 'goes to that intention. It is explanatory of, or aflidant to« that 

other teflimony. Now it is effencially repugnant to the ufages 

of Courts, to the declarations of the books by whole authority 

: luch teftimony is received, that corroborative or confirmatory 

; tcftimony (hoold precede that which it is to corroborate or con- 

firm. Until the introduftory teiiimony be given, that which is 

merely corroborative is not relevant, and of confequence* if ob« 

jected to, pannot be admitted without violating the beft fettled 

rules of evidence. 

This pofition may be illuftrated by a direct application to the 

tellioidDy of Gen. Eaton. So far as his teKimony relates to the 

fact charged in the indictment, fo far as relates to levying war 

on BlaQDerhafTet'a iiland, fo far as it relates to a defign to feize 

: on New-Orleans, or to ieparate by forse, the weftem from the 

Atlantic (tatesi it is deemed relevant^ and is now admifTible. So 

far aait refpects other plans to be executed in the city of Wafli* 

ington or elfewhere, li it indicates a treafonable defign^ it is a 

defigo to commit a diftinct act of treafon, and U therefore not 

releraDt to the prcfent indictment. It can on^y1 by (hewing a 

I general evil intention, render it more probabl/that the intention 

^ in the particular caie was evil; it is merely^ additioiial or corro- 

[ borative teftimony, and therefore, if adidiffible at any time, is 

only admiffible according to rules and ^nciples which the Court 

I noft reipect, after hearing that whicb it is to confirm. 

I The counlel will perceive how x^any queftions r^fpecting the 

f relevancy oi teftimonvy the arrangement propoled on the part of 

: the profecution will moft proba>iy produce. He is however at 

[ liberty to proceed according t^his own judgment, and the court 

L feels itieltbouod to exclude {kch teftimony only, aS| at th6 time 

I of its being offered, does lipr appear to be relevant. 

Some arrangements werf 'made for the accommodation of the 

Jury ; It was directed thfy fhould occupy two or more rooms in 

[ the Capitol ; that they iiight take their meals at the Swan ta« 

vera ; that, for the lake ot exercifei ahey might walk oat in a bo* 

dy, or Ieparate, if aci?ompanied by the Marfhal or a definCy ; that 

\ ^% might lend or receive letters if the fuperlcriptiona were 
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fhewn to the Marfhal^ or if any thing contained in th<m, be of an 
improper nature, that they would exhibit it to the Court. 

WitLiAX Eaton was then called and Iworn. 

Mr^ Eaton expreflTed a wi(h to fliape his evidence conformably 
to the dire^ions of the Coart juft given, 

?tr. Udy. By the directions of the Court it will not be pfo^ 
per for you to ftate converfations which do not relate to the iffue, 

Mr. Eaton* * 1 heard the opinion of the Court and underftand 
itdiftincily. 

Mr* Hay. Under that opinion then y6u will rotate what you 
Jcnow. ' ' 

Mr. Eaton. Will it be periniited for me to have recurrence 
to my notes in stating my evidence I 

Chief Justice. Were they written by yourielf f 

Mr. Eaton. Yes, they were. 

Mr. Wickbam. At what time ? 

Mr. Eaton* At no particular time. The notes I have in mf 
hand are only memoranda ; and I wifli to ufe it merely for the 
jMirpoie of keeping my ftory connected. 

Mr. Burr* What is the nature of them, and when were they 
made f 

Mr. Eaton. They are taken from converfations which paflTed 
between you and myfelf at different periods 5 they were made 
fiQce I have been in this place, from my recollection ki part, and 
part from my recurrence to vay notes, 

Mr. Martin. Have you thofe notes here ? 

Mr. Eatah. I have there at my lodgings* 

Mr. Lee. I ftippolb there can be no deubt on this fiibjcct— 
that the witnelsr has no right to recur to his notes^ made perhaps 
two or three years agor If he has the origmid papers, writtea 
at the time the conycrfations happened, that might be brought 
here to refrefli bis me.niory, but recent papers ought not, 

Mr. MRat. Can thdre Ire any real difference between a copy 
and the original notes, if .♦Jre witnsfs declares upon its accuracy* 

CbieJ Justice. If the v. itnets hod a literal copy, which be 
had made at the time of the convertatrons, he would uiidoubted- 
'ly have a right to refer to it J» refrefli his memory ; I do not 
thirk that any paper, recently \vritten, which has been formed 
upon memory of a circumltance \yhich paffcdiome time ago, or 
which is formed in a conCderable degree froni memory, ought ta 
be referred to. If there were parti>-ular words expreffed, and 
the witncls means to repeat thoie worii*» and refers to any paper 
which he might have Written to refresh his memory, there can 
be no objection to his referring to luch a paper. 

Mr. Eaton. I have not fu^h a paper, fir. I beg permiffioa 
to aik one further indulgence. I have been long before the pub- 
lic ; muchttricture and foftie leverity have puffed upon my con- 
duct; I a(k whether I may, occafiptally* va tbcijourfeof my 
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teftiinony> make lome expknationt tb exemplify my o^n motivet 
aod intentions. ^ ' 

CJbief Jusuce* Perhaps it wouH be a more correct way for 
tbe Court to permit the evidence to go on^ sod afterwards to de* 
cide upon the propriety of it } the Court are bound to \wKt the 
evidence; if there are any objections made^ it will hear them, 
and decide upon their force ; but if any explanations are made by 
the witnefles of their motives^ if they do not employ muck of 
the time of the Court, it cannot be objected to ; but if there 
(hould be any unaeceflary time or explanations ufed, the Court 
mull: decide againft it* 

Mr* Eaton. Concerning any overt act, which will goto, 
prove Treafon againft Col. Burr, I know nothings 

Mr>. Hay. \Ve wifli you to (tete to the Court and Jury, what 

occurred in any converfations which you might have had with 

Mr. Burr, at any time, relating to the charge betore the Court* 

Mr* Eaton^. I am coming to that ; I began in this way in or^ 

der to prevent any queilbns which mi^hi; be propofed oH that iub* 

ject* Concerning any of the traniactions on Blannerhailet's iilandf ^ 

or concerning any agency which Mr. Burr may have had in what 

is confidcred a Treafon committed there, I know nothing. But 

concerning CoL Burr's converfations which may be fuppofed to 

exprefs his trealbnable intentions, J know much, and it la this— » 

JHfr, Martin, I know not how far the opinion oS^ the Court 

extends. 

Chief Justice* The intention of the Court, as to the evidence) 
is this— -If there be proof of any intention that was formed rela*. 
tive to this diftinct trealon on Biannerhaifet's ifland, although 
that converfation might have Occurred two or three years before, 
, it might be heard in evidence. Any evidence of the continuance 
of an intention formed at a certain prior period is applicable, and 
confequently evidence ot the continuance of an intention muft be 
relevant ; thus, although teilimony of itielf, may not be fuili* ^ 
cient to coBvi£tion, other relevant teftimony, and of the iame 
fert, may be admitted as corroborative ; and its remo^enefa can- 
not, in this viewy remove its applicancy. 

-Mir. Martin. I ti*Uft then, that when he deviates from the 
rule the Court will ftop him» 

Mr. Wickbam. I take the rule of the Court not to extend be- 
yond the aS of Treafon committed in Virginia ; the witnefs fays 
he knovra nothing c^ arny Treafon committed in Virginia^ and it 
does not appear that he knowa any thing of any intention of 
eommitting the crime as charged in the indi£lment. 

Chief Justice. The opinion perhaps is not well underftood; 
One part of the indiftmeqt laid, is a charge of Treaton in pro* 
ceeding towards the feizure of New.Orleans, aqd another is tbe 
holdiDg of it, to make it the capital of an empire in di(i;in£lion 
from tbe United Stater. NoWf the Court fay, that the expreffion 
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of any intention towards the AccompliOiment of this obje£l, though 
not in itfelf criminal, might be prodaced to (hew the nature of a 
tranfadion afterwards performed. Thusy any intentions, fome. 
time ago expreflfed to divide the Union, to form a diftinA cm- 
ptre in the Weft ; or to feize on the city and property of New- 
Orleans, might be heard, and might even give a better vi^w of 
the traniadions on Blannerhaflet's ifland, although without the 
crime is proved to have been committed fberc^ they can be of no 
avail. 

Mn Ecion, Daring the winter of 1805.6, 1 caniiot be pofitive 
as to tha diftinft point of time, yet, during that winter, at the 
city of Wafliington, Aaron Burr iignihed to me that he was or- 
ganizing an expedition^ to be moved againft the Spanifh provinces 
on the South- Weftem frontiers of the United States, I under- 
Rood, under the authority of the general government. From 
our exifting con^roverfies with Spain, and from the tenor of "the 
Prefident's Communications to both Iloufea of Congrefs, a con- 
clufion was naturally drawn, that war with that power was ine- 
vitable* I had juft then returned from the coaft of Africa, and 
having been for many years employed on our frontier, or on a 
coaft more barbarous and oMcure, I was ignorant of the eftima- 
tion in which col. Burr was held by his country—The diftin. 
gurflied rank be had held in iociety« and theilrong marks. of con- 
fidence whidi he had received from his felloW'citisenSf did not 
permit me to doubt of his patriotifm. As a military charafter^ 
I had not been made acqus^inted with one within the U* States, 
under whole direction a ioldier might with greater fecurity con- 
fide his honour. In cafe my country's being involved in a war, 
I (hould have thought it my duty to obey fo honourable a call as 
was pVopofed to me. Under impreffions like thefe, I did engage 
to embark in the enterprise, and pledged myielf to col. Burr's 
confidence. At feveral interviews, it appeared to be his inten- 
tion to convince me by maps and other documents.of the feafibi- 
lity of penetrating to Mexico. At length from certain indiftind 
expreffions and inuendos, I admitted a fufpiciont that coL Burr 
had other projeOs* He uied ftrong exprefliora of reproach againft 
the adminiftration of the government ; accttled them of want of 
character, want of energy, and want of gratitude. He feemed 
defirouB of irritating my refeatment by dilating on certain inju- 
rious ftridiurea I had received on the floor cf Congrefs on account 
of certain tranlaAtons on the coafts of Tripoli ; and alfo on the 
delays in adjuftiog my accounts for advances of money on ac- 
count of the United States ; and talked of pointing put to me 
modes of honourable indemnity* 

. I will not conceal here, that cd. Burr had good grounds of rea«^ 
fon for fiippofing me difaffefted towarda the government ; I had 
indeed fufPered much from delays in adjuring my accounts for 
cafli advanced to the government whilll I waa conful at Taaii> 
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and for the expctjce of maintaining the war with Tripoli. ' I liad 
but a (bort time before been compelled inglorioufly to ftrike the 
iiag of my country on the ramparti of a defeated enemy, where it 
had flown for 45 days. £ had been compelled to abandon my 
comrades m war on the fields where they had fought our battles* 
i had feen ca(h offered to the half vanquiQied chief of Tripoli (as 
he had himfelf |icknowledged) as the price of pacification--^ Mr. 
Wickbam. By whom ? ^ A. By our negociator) — ^when as yet 
no exertion had been made by oux naval Iquadron to coerce that 
enemy* I had feen the conduAof the author of thefe blemifhes 
on cur then proud national charader, if not recommended-— not 
cenfured ; whilftmy own ittadequate efforts to fupport that cha- 
ra^er were attempted to be thrown into (hade. To feelings na^ 
torally arifing out oF circumftahces like tbeie, I did give llrpng 
expreffions. Here I beg leave to obferve ia vjuftice to myielf, 
that however (Irong thole expreffions* however faarfh the lan- 
guage I employed, they would not juftify the inference, that I 
was prepared to dip my labre in the blood of my country men^ 
much lefs of their children, which I believe would have been the 
cafe, had this confpiracy been carried into effed. (Mr. Mar* 
tin obieOed to this language.) I liftened to col. Buir's mode of 
indemnity ; and as I had by this time begun to fafpe£t that the 
military expedition he had on foot was unlawful, I permitted him 
to believe myfelf refigned to his influence, that I might under* 
{land the extent and motive of his arrangements. .Col. Burr 
now laid open his proje& of revolutionizing the territory Weft 
of the Alleghany ; efltablilhing an independent empire there, 
New-Orleans to be the Capital and he himlelf to be the Chiel ; 
organizing a military force on the waters of the Miffifippi, and 
carrying conqueft to Mexico. 

' After much cofiveriation (which I do not particularly recol* 
left) relpeAing the feafibility of the projeft; as was natural, I 
ftated impediments to hii^ operations ; luch as th^ republican ha« 
bits of the citieetis of that country, their attachment to the pre- 
fent adminiftration of gov^rn^ent, the want of funds, tlte oppo« 
fitton he would experience from the regular army of the United 
States, ftationed oh that frointier ; and the refittance to be ex- 
pected from Miranda, in cafe he fhould fucceed in republicanizing 
the Mexicans. CoU B. teemed to have no diliiculty in removing 
thele obflacles. , He dated to mcf that he had in perfon (I think 
the preceding feaion) i|nade a tour through that country ; that 
he had fecured to his interelb and attached to his perfon the n>ofl: 
diftinguiflied citizens of Tennefiee, Kentucky and Territory ct 
Orleans; that he had ineKhaultibje refources and funds ; that 
the army of the tT. S. would a& with him ; that it would be 
reinforced by 10 or 12,000 men from the above mentioned dates 
sfnd territory ; that he had powerful agents in the Spftnifh Tcr- 
ritoiy, and, *♦ as for Miranda,'' faid Mr. Burr facetioufly, ** we 
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mud hang Miranda.'' In the courfe 6f repeated converiaqoaf 
on thia i'abjeft, he propoied to give me a diftio^iftied command 
in his army ; I underltood the fecond commaDd. I . aiked him, 
ivho would command in chief. H^ i&id, General WtlUnlon.— 
I obferved that it was lingular, he (hould count upon Gen. Wil« 
kinlon. The diftinguithed command and high trail be lield un« 
dtr govemroenti as the conimander in chief of our army ; aod 
as governor of a Province, he would not be apt to put at haaard 
for any precarious cbje£ls of aggrandizement — Colonel Burr ftat« 
ed that General Wilkinion l)alanced in the confidence of hii 
country ; that it was doubtful whether he would much longer re« 
tain the di(lin£tion and confidence he now enjoyed ^ and that he 
•waa prepared to iecure to himfelf a permanency. I alked Col 
Burr if he knew General Wilkinfon. He faid, yes i and echoed 
the queftion. I told faim that i% years ago, I was at the fame 
time a captain in hia wing of the legion of the U. S. his ading 
brigade major and aid de camp ; and that I thought I knewhim 
well. He^K^dme^ what I knew el Gen. Wilkinion. I (aid, 
I knew Gen. Wilkinfon would aft as Lieut, to no man in exift* 
ence* '< You are in an error,'' faid Mr. Burr, *^ Wilkinfon will 
a£l as Lieutenant /a me.*' From the tenor of much converfatioo 
on this fubjeft, I was prevailed on to believe that the plan of re* 
volution meditated by Ccl, Burr and communicated to me, had 
been concerted with Gen. Wilkinfon and would have hia co-ope- 
ration ; for CoK Burr repeatedly, and very confidently expreiled 
his belief, that the influence of Geo* Wilkinfon v/ith his army, 
the promife of double pay and tations, the ambition of his offi- 
cers, and the profpe£l of plunder and military atchievemeDts« 
would bripg the army generally into the meafurc"— I pals over 
here, a converlation which took place between f ol. Burr and my* 
lelf, reipe^ting a central resolutions aa it is decided to be irrele* 
vant by the opinion of the bench* (Mr Hay, You allude to a 
revolution for overthrowing the government at Wafiiington and 
of revolutionizing the eaflern dates*} I w&s pafling over that to 
come down to the period when I luppofsd he had relinquiOied 
that d^fign, and returned to his projefl in the welh I was 
thoroughly convinced myielf, that Inch a piojt:£t was already lo 
far organized, as to be dan^erou?, and that it would require aa 
effort to iuppreiis it* For^in addition th ppfitive aflurances that 
Col. Burr had of afTiftance ai^ co^^operaticn, he faid that the 
vaft extent of territory of ^the United S^tes beyond the moun* 
tains which offered to adventurers, together with a view on the 
mines of Mexico, would bripg adherents to him from all qoar- 
tera of the union. The iitiiation in which thefe communica- 
tions and the impreffions they made, upon me, placed me in, 
was peculiarly delicate. I h^ no overt aA to produce againft 
Col. Burr* He had given mi nothing upon paper ; nor did! 
know of any pcrfcn in the vicinity, who had received fimilar 
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hnd mentioned to me none, a» principally and decidedly engaged 
^ithhim^ butGen. Wilkinfon ^ a Mr. Ajfton, who I afterward* 
learnt was his fon-in-liiw j and a Mr. Ephmim Kibby, whd, I 
leurnt, wa$ late a captain of {^angers in Wayne's arraiy. Of 
Qen. Wilkinfon Burr faid much, as I have itated : of Mr. Al- 
llon very little but enough to fatisfy me that he wa$ engaged in 
the project: : a-^ 1 of Kibby he faid, that he was brigade major in 
the vicinity of Ci^aeinnati (whether C. in Ohio or in Kentucky 
I know not,) who had much influence with the militia and had 
already engaged the majority of ike brigade to which heheJong- 
cci^ who were ready to march at Mr. Burr's fignaiv Mr. Burr 
talked of this revolution as a matter of right, inherent in the 
people and conftitutional } a revolution which would rather be 
advantageous than detrimental to ygr Atlantic States : a revolu* 
tion, which mud evcntudily take place } and for the operation 
of which the prefcnt Crifis was peculiarly favorable.; that there 
was no qnergy to be dreaded in the general government, and his 
coftvcrfations denoted a confidence, that his arrangements wera 
fo i7ell made that he ihoald meet with no oppofition at N, Or- 
leans; for the atmy ^nd the chief citizens of that place were 
' teady to receive him. On the foUtary groiihd upon which I 
ftood, I was at a lofs how to conduft rayfelf, though at no lof» 
asrefpeQed my duty. I durft not place my lonely tjeftimony in 
the balance againft the weight of Col. Butr's charaSer, for by 
torniilig the tables upon me^ which I thought any nian capable 
o£ fiich a projeft might vcx-pconfcientioujly do, I fhould fink under 
that Weight. I refolved therefore with myfelf to obtain the 
t"cmpvdl of Mr. Burr from this country, in a way honourable 
to him, and on this I did confult him without hi« ko^ving my 
motive. Accordingly I waited oA the Prefident of the U; S. 
and after a defultory convetfation, in which I aimed to draw 
kis attention to the Weft, I faid to him (I took the liberty of 
fuggeding to the I^.> that I thought Cot. Burr ought to be re- 
jnovcd from the country becaufe f confidcrcd him dangerous la 
it. The Prefident a&ed where we (hould fend him. I faid to En- ' 
gland or Madrid, though it has been faid in fome publicationi 
that I ;^ddcd Cadiz. The Prefident (without any pofitive cx- 
prcflion in fuch a matter of delicacy) fcemed to think the t|-uft 
too important and expreiTed fometlung like a doubt about the in* 
tegritjr of Mr. Burr, I frankly told the Prefident that perhaps no 
pcrfon had ftfqnger grounds to fufpeft that integrity than I had 2 
but that I believed bis pride of ambinon had fo predominated over 
^is other paffions, that wheri prace^ on an eminence and put oa 
his honor, a refpe£l to hRnfiJf Would fecure his fidelity. ^ I per- 
ceived that the fubjeft was difagreeable to the Prefident, and tq 
luring hini to my point in the fliorteft md'de and in a manner 
^hich would point to thej^nger ; Ifai^ to him, if Col. Burr 
Was not difpvfcd of, we fliouldin 18 months have an infurrcc* 
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\von, if not a revolution on tlie waters of the Miffiflippi. Th« 
iPrefident faid he had too much confidence in the information, 
the integrity, and attachment of the people of, that country to 
l^he union, to admit any apprehenfions of that kind. The cir- 
cuit (lances of no interrogatories being made to ttie, I thought, 
impofed filence upon rtie at the time and place. 

Here, Sir, I beg indulgchcc to declare my motives for rccom«» 
mending that gentleman to a foreign miflion at that time, and 
in the fblemnity with which I (land hete, I dcllarfc that Col 
Burr was neutral in my feelings j that it was through no at- 
tach mejit to him that I made that fuggcftion, but to avert a great 
national calamity which I faw approaching, to arreft a fempeft 
which feemed lowering in the wed, and to divert into a channel 
of ufefulnefs thofe confummate talents, which were to moutit 
** the whirlwind and dire £| the ftorm." About the time of my 
having waited on the Pre(i(J||pt or a little before, I determined 
at ail events to have fome cvrdence of the uprightnefs of hi$ in- 
tentions, and to fortify rtiyfelf by the advice of more experienced 
men. I waited upon two members of the H. of Reprcfenta- 
tives whofe friendihip I had the honor long to retain, and it 
Whofe wifdom and integrity I had full faith (I am at liberty to 
give their names if required) and, I "believe, a fenator, but of 
that I am not certain. I opened to them the projedls of Col. B. 
They did n<jt feenri much alarmed. 

Mr. Mart'm flopped the witnefs, objeciiag to a relation of 
any convcrfation had with third perfons, 

Mr* Wickham, If the proper rules of evidence had been fol- 
lowed, we (hould have had no objetltbn to this witnefs, or any j 
otieelfeto have ftated whatever hepleafed that related to the ; 
cafe, but as we hgvenot our wilhes upon that fubjeS, we (ball j 
rfely upon the Court flopping any thing that may go out of J 
the controverfy j not doubting but they will keep the witneflis 
fttaight. / i 

Chief Jujlice. Converfations between Gen. Eaton and others j 
caii only anfwer one purpofe, and that is, to fhew the narrative ; t 
and to ihcw thathe made the fanae reprefentations as at other 
timds* When his condii£l is arrayed, there will be a propriety 
in interrogatories : But before that it will be proper that he pro- 
ceed with the narrative. ' 

Mr. Wieiham. As the gentlemen have gone on in their own 
very improper way, \ (hall relf upon the Court (lopping any per- 
ibn whenever he goes out of the way : at any rate^ any fuch evi- 
dence will be objedled to by us. f 

Mr. Hay tx^x^fftihis i\xx^\\zt^i fuch declarations from th<^ 
gentleman— I fay, Sir, that itfe not improper nor extraordinary. 
Does he fupjiofe that we have any improper motive in purfuing 
'this courfe i \ fay thi.at we have not, and thcrejfore I am autho- 
rized to fay that he is incorredl in his obferntions. 
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\ Mr, Wkhham. When I faid improper, I did not mean itle- 
\ gal, becaufe the Court fandioncd the meafurc. With his rao- 
[ tives I have nothing to do : they may be ftrongly commendable^ 
[ but every perfon muft be (truck with the extreme inconvenience; 
I of this method of conducing the cafe. 

Mr, Wirt [did he had no difpofiVion to confume the time of 
the Court, but he conceived it to be extremely wrong that the 
Jury fhould be attempted to be imprefled with an opinion that 
the profecution wer^ in the Icaft defirous not to afford the means 
of a fair trial, or that it was their wifti in the ieaft degree to 
^ wrong the prifoner. It might be inconvenient, to the other fide, 
to give a true and full dcvelopemen^of the ftory, he believed they 
liadcaufeto (brink from it, but it was convenient to them, and it 
was extremely defirous that the whole truth (hould be known, 
as to what Gen, Eaton is, for it is wi?R known that his condu6l 
has been violently afTailed — aflalled in the publicpapers, and af- 
failed by the gentlemen themfclvcs. And he has undoubtedly a 
right to avail himfelf of this opportunity to vindicate himfelf to 
his country. I fuppofe, however, that he is to underftand 
thatjiis declarations remain unimpeached, till they are impeach- 
ed at the bar, and I fuppofc then, if he fhould think proper to 
comeout and explain-himfelf, gentlemen would be fatistied. -. 

Mr. JliV/r//// faid he did not expeft this obfervation would 
have caufed fo much difcuflion : it was only his wifli to confine 
the witnefs to what he had heard himfelf, and not to extend ic 
^ the converfations and obfcrvations of others. Ic was only 
their wi(h that the Court would be fo obliging as to keep the evi- 
fece within the ruin. The gentleman fays that he only wants 
^ to fee the hiftory of this circumftancc. Sir, in the mod arbi- 
trary rcigqs in Great Britain, it aever has been required to go 
into a hiftory of tranfadtions previous to the aft charged, except 
thofe thing* related to the faQs charged, and never then unci! 
the levying of war was proved. The attorney there has no par- 
ticular privilege. I am pcrfedly furc there is no precedent in all 
; the books upon th e fubjeft. 

' C^'CT J/^iV<f. It is certain that the witneffes ought not to re- 
: late converfations or impreflions of other perfons ; but I am furc 
that a greater wafte of time, and a greater injury would be ex- 
perienced if the witnefs is interrupted than if he goes on. 
Mr, Barf. It is evident that I *have not hitherto interpofed, 
, although I am certain that very little, if any of the relations of ^ 
the witnefs has any concern with the matter in ilTue. Inftead of - 
being agaiuft it, I ought to be'for it, becaufe it may tend to con- 
fufe. But I find rayfclf foroftalled by the obfervation of the 
Court, which, if I underilood it, was.contrary to any thing that I 
have^ heard. The introduction of the witnefs himfelf is a proof of 
that opinion, which is that evidence of intention of two or three / * 

years (landing might be giveii, and that evidence Qiail b« take^ ; . 
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from any place. Now it would appear to me obvious that the 
danger and inconvenience which might arife fronn fuch a permit- 
fion, (hculd exclude every thing of the kind. I did not interfere 
;it all, bccaufe F prefumed that the Court would interfere. At fome 
very &ort period of time,! fhall think it incumbent on metocndca- 
vour tonarrovB^ the cafe down to its natural bounds. Every thing 
which is not legal, has a natural tendency to throw into obfcurity, 
and muft confequcntly be improper : its elFcfts prove it to be fo. 
Now it never has been faid by a Court that there was not a propriety 
in one mode of proceeding in preferencis to another: and therefore 
wcdldcxpeft that thisCourt would confine theprofecution down to 
fttitable rules, that the minds of the Jury fliould not be confufed 
in the cafe. 

Chief Jujlice. The Court did explain its principles, and the 
points to which it would tx^(X teftimony to be given. It is ini- j 
pofTibk for the Court to know the precife bearing which teftimo- j 
fiy might have. The wituefs will confine himfelf to the diredions , 
given. Oftenitimcs, it is clear, more time is loft by correfting a * 
witnefs, than by letting him take his own courfe. ' The witncfs ] 
will confine himfelf to the opinion given, 

Mr. Eaton. . I aflced indulgence of the Court to go into a ftate- 
naent of my motives, by way of explanation, becaufe many mif- 
conftruftions of my conduft were circulated to the public : t j 
wilhed now to have done it, but I wave the indulgence, and con- j 
tent myfelf with meeting thefe'perverfion^ at any proper time and j 
place* . ] 

Chief Jujlice. The Court think that you have ufed it. All I 
they fay Ts, that declarations of any other gentleman to you, need \ 
not be recited. | 

Mr. Eaton^ Little more pafTcd between CoL Burr and myfelf J 
after that, on the fubje6l relevant to this enquiry. Whilfl Ik- \ 
Diained at Wadiington our intercourfe was lefs frequent, although j 
Mr. Burr was conitantly folicitous to engage me in the expedi- ] 
tion. 1 returned to MalTachufetts to inydomeftic concerns, and | 
thought no more of CoL Burr's projedls, until twelve months af- \ 
terwards. In Odobtr laft a letter was put into my hands from a j 
Mr. Maurice Bcllknap to n perfon in Marietta, named T. E. Da- j 
nielfon, fisting that Mr. Burr was engaging the building of boats \ 
on the Ohio. 

Mr. Burr. Have you got.a copy of th?it letter } 

Mr. Eaton. I have not. 

Mr Burr. Then it is improper to {late any thing of the cou- 
tents of it. 

Mr. Hay. It is immaterial ; Mr. Bellknap is here. 

Mr. Eaton. I can fay nothing more re:fpefting any commmii- 
cations made to me after he went to the Weftward, It may not 
be proper, perhaps, to (late what X communicated to the Prefix 
^eht. 
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Mr. Hay, It may be proper 5 pleafe to proceed. 

Mi\ Burr objected. 

Mr, Eaton. I was about to ftate that, after fiiiding thcfemovc-* 
mcntsgoingforward on the waters of the Ohio,I made a ftatemco.^ 
of the converfations I had had with Col. B. to the Prefident of the 
U.St^tes, through Mr. Granger, the Poft- Mailer- General, by way 
of explanation of what might be doing there. 

Mr. Wirt, The frequent interruptions which you have reccxr-r 
edmake it neceflary that we (hould put a few queilions to yau by 
way of explanation. 

Was there any convcrfation between you and the prifoner, in 
whichyoufpoke of the odium attached to the name of /^rp^r ? 
A. That convcrfation was excluded by the opinion of th€ Court, 
as relating to the central projeEl. — Mr. Hay. PId you mean to 
(late that the honourable indemnity y propofed to you by^the prifon- 
er, was to be included in this plan } A. I underftood it to be in* 
eluded in the permanent rank and emolument to be afjSgned 
me ; in his full confidence, that he fhould creft a government of 
winch he was to be the chief. 

Crofs quejlionej, 

Mr. Martin, Do you recojlect when you arrived in Wafti- 
ington ? A, I faid that I did not recolieft particularly. But 
the priacipal part of thefe converfations mud have been bctweea 
ihe middle of February and the latter end of Marclu ^ Wa« 
there any particular condu£l calcuinted to put an end 10 CoL 
Burr's importunities i* A,[ Yes. At fome of our laft interviews, 
I laid on h'S rabl«, a paper containing this toail which I had giv- 
en to the public : Th^Unlttd States — Palfey to the brain that Jhculd. 
plot to dif member y and.leprofy to the hand that iviil not draw to defend 
our union, J^. Where was that toail drunk ? A,. I cannot fay. 
This qucftion was made to mc from authority. It was fent. with 
Dlher toafls I had correSed, to a paper at Springfield. I laid this 
papt^r on Col . Burr's table, that he might kc it ; and I hare rea-* 
Ions to believe that he did. ^ Was it drunk at any di ft ant 
, place .? At Philadelphia } A, I do not recolleft. I thought at 
firft it w^s Philadelphia ; but I had received many hofpitalities ^ 
throughout the union ; many of my toads were publifhed ; and in 
the hurry of paffing and repafiing, I have completely forgotten. 
Mr. Burr, Do you reeolle£l wherP you' left Wafhington ? A. 
About the 5th or 6ih. April. ^ Can you not be certain whcrp 
this toaft was drunk ? At Wafiiingion or at Philadelphia ? A,. 
lamcertain it was not at Wafliington, becaule I gave anothcu 
there when called upon. ^ Did you fay, that all thofe convci:- 
fatioRs happened between the middle of February and the laft of 
March. A, 1:^0 : I did not fay fo. I faid the principal part of 
thefe converfations. ^ You fay that the toaft was printed at 
Springfield f A, ,\ did. ^ Have you in your poflcflion a paper 
containing the toaft ^ A. I have not here. ^ You mentioned 
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li)mething about a eommunicatioft which you made to the Prc- 
fidcut through the Poll M. General. liOdk at that paper. Is 
that your fignatiirc ? A. It is \ and I muft give a (hort account 
hi that paper, Mt* E. then mentioned that the ilotes on the 
twofirft pages were drawn ap by Mr. Grartger, from converfa- 
tipns which had pafled between Mr. G. and a Mr. Ely, oncer- 
tain communications made to Mr. Ely by Mr. Eaton, refpcfling 
Col. B'splan V that he had feen Mr, Ely at Northampton at the 
feffion of the Court of common pleas, at a time when they had 
firft: heard of the building of boats on tihc Ohio. The notes on 
the laft page, in M^ Granger's writing, and fubfcribed by him- 
felf, were from fabfequent converfaticHis between him and Mr. G. 
' Mr. Burr. You (poke of accounts with the government. 
Did you or the government demand money ? A. They had no 
demand^ on me. I demanded of them. ^ Did they ftate in 
account a balance againft you. A% I expended money for the 
fervice of the United States when employed in my agency at Tu- 
nis ; an account of vfhich being prcfentcd to the accounting oflS- 
cers of the treafury, they, t was told, had no legal difcretion to 
f<2ttle it. As there was no law to authorife this adjuftment, I did 
refer to the Congrcfs of 1 803-4. A comniittec had reported on 
rny claims, favourably as I had fuppofed. I repaired however to 
thecoafl of Barbary, and when I returned, fdund that new diffi- 
culties had occurred to an adjuftment. Leaving out the fums I had 
advanced, the government had a balance againft me. Tlic laft 
feffion of Congrcfs has provided for the payment and the commif- 
fioners have fettled it. 

Mr. Martin, What balance did you receive?—-^. That is 
f?/)? concern, . fir. Mr. Burr, What wai the balance agaittft you ? 
Mr. JEatori, (To the Court. ) Is that a proper queftion, fir ? Mr. 
Surr. My obj*£l is manifeft. Iwilh to (hew the bias which haa 
cxifted on the mind of the witncfs. Chief Jujlice faw no objec- 
tions to the queftion. Mr. Eaion. I cannot fay to a cent or a 
dollar ; but 1 have received about lOjOco dollars. Mr. Burr^ 
When was the money received } A. About March laft. ^. Yda 
mentioned Miranda. Where did you underftand he was gono 
to } A. On the benevolent projeft of revolutionizing the Spa- 
nish Provinces. ^ What pjjrt of them ? A. Caraccas. 1 had 
fome reafon too to know fomething of that projecl : becaufc I tea 
was invited to join in that. He too was to have been a little Em- 
'pcror; he might have been trodblcfome to u$ 5 and of courf^ 
when I aflced you what was to be done with him, you obferved, 
"hang hini.'* ^ Did you underftand I was to do all at once? 
to execute the central projefl: too as well as thofe in the weft .^ 
J. I have no objeftions to anfwering that \ but it will be nothing 
in your favour. ' When Cot. Burr was fpeaking of a central revo- 
lution, not much was faid about his revolution in the weft. — Had 
the other been effefted, I dotibt much whether you would have 
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ken willing to have fepatated that part. j^. Tou fpoke •«£ 9 
command. A. You ftated, what I have already mtntioried, 
that you were afiuredj from the ariangements which you had 
made, that an array would be ready to appear, when you went 
to the waters of the weftern country. I recoUefl particularly th« 
name of. Ephraim Kibby. You a&ed ms about his fpirit. You 
affcrted that his brigade was ready to join ycu, and that 
the people alfo in that country were ready to co-operate. 
You fpoke of jc'ttr riflemen, your infantry, your cavaJry, I(» 
Was with the fame view^ you mentioned to mc that that Janaa 
(pointing to Gen. Wilkinfon juft behind him) was to have been the 
firft to aid you •, and from the fame views you have perhaps men^ 
tijncd me, — Mr. Martin obje£ked to the witncfs interpofing his 
ownopinions in this manner. Mr. Hay. ^ Some allowance is tQ 
be made for the feelings of a man of honour. Mr. Eaton bowing 
apologifcd to the Court for the warmth of his manoer. Mr, Burr, 
Ybu ^>oke of my revolutionizing tbe weflern Hates, ui* Your 
linewasto be the Ailcghany mountain. You were certain labout 
Kentucky and Teneffee ; but expreffcd fomc doubts about Ohio | 
Iwell recolleci that on account of the reafori whicU you gave j 
that they were too much of a plodding, induUrious people to en- 
gage in your plans. ^. How was this bufinefs to be cfFedled J 
^. I underftood that your agents were in the weftern country^ 
that the commander in chief wa$ ready to cO-opefate with hi gr 
armyi and that thefe with the adyenturers that would join you» 
would compel the dates to a feparation, Indeed you ftemed tq 
confider New- Orleans *B3 already yours and that frOm this point 
you would make conquefls and confolidate your empire. ^. Was 
it after all this, that you recommended me on an erabafly ? ^, 
Yc8 y and becaufe I thought it the onjy way to avert a civil war* 
^. Did you communicate your recommendation to me ? ^. Yes j 
you fceracd to afient to the propofitiori. . • 

^. What had become of your command ? A, That I ha^ 
difpofed of myfelf. ^- Did you undcrRand that you had giyea 
me a definitive anfwcr f A. No \ after you had developed ycbr- 
fclF, I determined to ufc you until that I had got every thing cut 
of you ; a»d on the principle that " when innocence bin danger^ 
to break faith w^ith a bad man, is not fraud but virtue.. . ^ ijid 
you think that your propofition as to# foreign embaffy which wa.a 
fo incompatible with my own plans, would be received by me 
withindiff;irencc \ had I abandoned the projeft ? A. You feem- 
ed to me to want fome diilinguifhed place : as to the mode you 
were indifferent : and you feemed to acquicfcc in the plan of a fo- 
reign embaffy. Mr. Hay, You faid that you received about 
10,000 dollars from the government. The acl of Congrefsdid 
not give you a definitive fpm. A. The ad of Congrefsgave the 
»cc©untiug officers the power of fettling with me, under the in- 
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.fpcflion of the fcGrctary of (late, under whofe department I had 
ferved, and the fettlement was accordinj^ly made.* 

' Commodore Thomas Truxton examined. 

Mr. Hay. Were you prefeiit when the Court pronounced 
their opinion refpcSingthc Evidence. 

Witnefs, Yes, Sir. — I know nothing rcfpefling any overt afl, 
or of any treafonablc pradices defigns or convcrfations of Col. 
Burl*. \^, Will your's only relate to the expedition againft the 
Spanifli territories ? A* No, Sir, ^ Nothing about New Or* 
lean^ } A. No Sir; 

Mi". Wickham was proceeding to afk a queftion whether the 
converfatJons with Col. Burr related to treafon ? when Mr, Hoy 
(topped hirt), faying that if this oontrdverfy was to continue, he 
did not know how the triil was ever to go on. Hfe hoped that 
they would not be interrupted, fince they were under the con* 
troul of the C»urt. Whether he was prcfent at any confidential 
communications of Mr* Burr was all thk he meant to alk the 
witnefs, and that, under the impreffion that the eviilence wouW 
(hew a treafonaWe deftgn. If the Court will compare wbat this 
witnefs will fay, with the tedimony of Gen. Eaton jufi: delivered, 
they will firtd a remarkable coincidence. Gen. Eaton ftatcs tliat 
there was always in the mind of the prifoner a moft intimate 
conncflion of the two projeds of New Orleans and Mexico. 
The tellimony of Commodore TruXton therefore bearing pria- 
cipalty upon ihe Spanifli provinces, and Gen» Eaton's bearifig 
upon New Orleans, will certainly render the tcftimony to the 
point. 

Mr. Wirt faid, although it might not fo dircdlly appear that 
the evidence pointed to the attack on New Orleans as in the in* 
didlment now before the Court, yet he hoped that the witnefs 
would not be interrupfed in his relation. It was to be recol* 
le£lcd that there were two indictments- againft Aaron /Burr. 
J^ow the witnefles had been fummoned promifcupufly, and it 
Wa3 iinpoffible for the profecutor to know particularly what eveiy 
perfon would prove* When alked. Commodore Truxton an- 
fwcred that bis evidence related only to the c^'pedition againft 
Marico, which certainly relates only to the indi£lment for mif- 
demeanour : but furely it is not polGble, in the pefent appear- 
*nce of it to fay how far it ttiay be corineded with t\\t charge of 
trciifon. The examination ought to be free and compleat. 

Mr. Hay. In order to prevent the introdu<Sion of any evi- 
dence but what relates to this fcheme, I will aft you, Cbrnroo- 
dore Truxton, whether you had not feveral converfations with 
the accufcd,, relative to; the Mexican expcdirion, and what they 
were? 

Commedore.Traxton.-^ AhovLt the beginning of the winter of 
1805^6 Col. Bur returned from the weftcrn country, and feat of 

• iCbiimoHy.ot Cieueral itaiou comjnueU, bciJieniber 26, to which date the 
mder ii referred. 
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governfhet)t to Philadelphia. He frequently in convarfations 
with me mentioned the fubjcft of fpeculation in weftcrn landt, 
the opening of a canal abd the building of a bridge* Theie con* 
verlfttions were not interefttngto me in the leaft, and I did not 
pay much attention to them* Col Barr obfcrved to me that he 
wiOied roe to get the navy of the United States out of my head ; 
that he hadfomething both honottrable and profitable to propofe 
to mel I confidered thia nothing more than a delire to get me 
interefled in land (peculations* Thefe converfations Mfere re- 
peated frequently : and ibinetime in July, 1806, he obferved that 
He withed to fee me unwedded from the Navy of the U. States, 
and not to think more of thofe men at Waftiington, He ob- 
ferved to me that ke wiflied to lee me, or to make me (I do not 
i retolle£K which) an Admiral, for that he contemplated an expe- 
dition, to Mexico, in th^ event of a war with Spain. I cannot be 
certain which it was, whether see or make me an Admiral y but 
hei^id he thought a war with Spain inevitable. He a(ked me if 
the flavanna could not ht c^ily taken in the event of a war.— , 
itoi4him that it would require the cooperation of a Naval 
force ; be oblerved tha:t ibat might be obtained. He purtued 
tte enquiry as to Cartbagena and La Ver^ Cruz, what pertonal 
knowledge I had of thofe places^ and what would be the heft 
mode to attack them, by Sea and Land« i gave him my opinion 
very freely. Mr, Burr then asked me if I would take thecoma 
mand of a naval, expedition. I atked him if the executive of the 
U. States wg^s privy to, or concerned vifith the projeft. He an- 
firsred me emphatically that he was noU t asked him that quef« 
tion becaufe the executive had beeti charged witli a knowledge 
of Mhranda's expedition. I told Mr. Burr that I woul4 have ' 
nothhig to do with it ; that Miranda's proje£i had been iotimat* 
edto me^ and I had declined havipgany agency in thofe affairs* 
Mr. Burr oblerved that, in the event of a war, he intended to 
eftaWifti an independent government in Mexico, that Wilkinfoti, 
thtarmy, and many officera in the navy would join. I told Mr. 
Burr that I could not fee how any ofiicer of the United' States 
could join 5 he f aid that Gen, Wilkinlon had projected the expe- 
dition, and that ie (himielf) had matured it, and that many 
greater men than Wil|&inion were concerned, or would join, and 
Aoufands to the weiiward, 

Mu Hay. Refieft for a moment on the fubjea— Do you re* 
coUea asking him whether Wilkinlon could certainly have en- 
gaged in fuch a fcheme ? 

Witness^ Yes. He faid, Yes, he had ; and many greater 
men than Wilkinfon. 

Mr, Hay. I will ask you. Sir, whether at that time you were 
m the lervice of the U. States ? 

Witness. I was declared not to be. 

Mr* Hay. I wifhed not to wound ^'our feelings, Commo* 

^ ■ - ■ s ' ■ ■ ^ . . 
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dore, by my que&ion. It was merely asked to account to the 
Jury for the invitation given by the priloner toyou. Did you feel 
lomewhat hurt at thia declaration i jf* 1 certainly was hurt*— 
Mr. Burr asked me if I would write a letter to Gen. Wilkmfoo? 
that he was about to difpatch twd couriers to him* I told him 
that I had no fubjeft to write to Wilkiiifon about. " Mr« Barr 
obierved that leveral officers would be pleafed to be under my 
command* He fpoke highly of a Lieutenant Jones, and asked 
me if he had ever failed with met I told him he had not ; f 
could give no account of Mr. Jones ; I did not know that I had 
ever leen hi^^ Mr. Burr obferved that the expedition couidnot 
/tfi/— that the Mexicans were ripe for a revoU ; and that he was 
incapable of any thing like cfaemerical, or that would lead his 
friends into a dilemma. He (bowed me the draft of a Periiogue, 
fuch as plies between Powles' Hook and New-York» and asked 
my opinion of the conftrufiion of thoie boats. He asked me 
whether tbey wei^e calculated for the Mifliffippi, end the waters 
running into the Mifliffippi river. I gave him my opinion that 
they were. He asked me whether I could get a naval coni^mc- 
tor to make feveral copies of the draft* I fpoke to a uIivbI con* 
firu^or, but he could not make the draft as foon Mr. Burr 
wiQied, io the draft was returned to him* Mr. Burr told me 
that he intended thefa boats for the conveyance of agricultural 
produce to market at New Orleans $ and, in the event of a war, 
for tranlports. I knew that they were not calculated for trani- 
ports by lea, nor were they for carrying guns* But having de- 
termined to have nothing to do with the Mexican projeds» I 
' laid very little more on the lubjeft of thefe boats. But I recol- 
\t& v£ry well that in my laft cosveriation with Mr. Burr» which 
I believe was towards the latter end of July, I told him, that 
there would be no war with Spain. He feemed to be very {an- 
guine that there would be a war. He faid however, that if he 
was dilappointed io a i%ar, he was about' concluding, (of had 
concluded, I car not be fure which) a bargain for a targe traft of 
larid en the Wafbita, and that he intended to invite his friends 
. about him to iettle it. He faid that in on^ year he (hould have 
a thoufand families cf refpe^labiliiy and fafliion, and ibme of them 
of property, and that they (hould have a charming fociety— that 
in two years they fliould have double that number* And that, 
being on the frontiers, he Ihculd be ready to move whenever a 
war took place* 

I have endeavored to relate the fubftance of the converfations 
which I have had with Col* Burr, and indeed as nearly verbatira 
as th(i diftance of time will enable me to recolle£l* 

Mr. Hay. Pleafe, Sir, to lay whether thefe converfations 
between the prifoner and yourielf took place after your declara- 
tion to him cf your being no longer in the fervice of the* United 
States ? A The whole of them took place after thatj I obferv- 
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ed ia laft Jaly that there would not be a war ; Mr.^Burr replied 
that there would be a war. I did not think myfeif that there 
would be a war, although I faw great oaufe of war. 

Mr* M*Rae* Did he Tpeak of Oen. Eaton in any of thefc 
coQverfationa ? ' , 

Witness. I do not recolleft that he did. Nay» I am fure that 
in alt the converiationa that he held with me he Ipoke of only 
Mr* Jones and Gen. Wilkinfon. 

Mr. Hay* Had you exprefied your diflatisfaAion at tha ufage 
of the government towards you among your friends ; and about 
your being out of the fcrvice ? 

Witness. I did. ^ There were fome publications on the 
fabjeft, were there not ? A. Yes there were. 

Juror. I think you faid you had three particular converia- 
tioDs with Mr. Burr ? 

Witness. Yes, Sir; one the latter end of 1805-, another in 
July 1806^ and another at the latter end of the lame month of 
July. 

Mr. ffay. Were you in the Navy at the latter end of 1805 ? 

l^itness. No, the firft of my difFtjrcnces with the Secretary of 
the navy took place in Marph 1802. ^ In July i8q6 he began 
to talk to you of an old topic of Land Ipeculations— but before 
that time he difciofed to you the Mexican proje£l ? A. Yes.«— 
^. You do not {peak of the precife number of converiations held 
wit;.h Mr. But-r ? A* No, I do not: there were feveral ; ,1 law 
Mr. Burr frequently. 

Mr, MRae. It wSs in November, 1805, that he wiOied you 
to get the navy of the (/« States out of your head ; and in July^ 
1806^ that he wiOied you were not h wedded to the navy of the 
U. States ; for he wiflied to make you an admiral. 

Wuness» Yes. He obferved that after the expedition againft 
Mexico was compteated^ that he intended to provide a formida- 
ble Navy, and that he wifhed me to be the Admiral. Mr. Hay^ 
The accufed ^^d to you that he himfelf intended to provide a 
formidable Navy; where were they to make their attack, at 
Mexico, or where ? A. He laid that after he had compleated 
that expedition, he intended to provide a formidable Navy. ^ 
Well. Did he inform you where the Navy was to come from^ 
•d. No: for having declined any connection, I did not ask him 
where the Navy waa to come from, and he did not tell me* He 
asked me the bed mode of attack by iea and land* 

Mr. M'Rae. Did lie not talk of a naval expedition againft 
Havanoa ? A. I told M r* Burr that Havanna could not be" taken 
without a naval force ; he laid that could be obtained. 
Cross Examination* 

Mr. Burr. Early in your relatiofa, Sir, you mentioned that 
many officers ol the army and navy would join. Did I Ipeak of 
it as expected to be, or that l knew of fucb aiTiljance I 
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Wiincis. I think you faid that Wilkinron, the aroy« and m^ 
ny officer* of the oavy wi?«W join. Q. Do you recalled nhcn 
I mentioned the name of lieutenant Jon^s, I faid whether I bad 
ever teen htm or not ? A. I do not know s you fpoke highly of 
' hire. Q; Do you recollect my ftatiog to you, that in the event 
of a war, private expe<?itiona were lawful) proper and uleful ; and 
that I gave you many indanee^ in the late war to fhew that there 
was no redraint upon private enterpriie ? 

Mr, Hay wifhed the Commodore to be inftrufted that quel* 
tions of that nature are not to be put, as they were intended for 
the Jury rather than for the Court. 

Mr. Burr, In croft examinations this is right. Q« -Was I 
not intimately -acquainted witli your controverly with govern* 
ment long before that ? A. Yes. Q. Did I not tell you that 
there was no Ion of intention to take you into the navy ; for^ 
that you were duped by the Smiths and others ? A. Yet. Q. 
Didnotthisiort of converfation occur between us almoft daily? 
A. Yes. Q; Was it not on thele accounts that I wi(htdtoget 
the navy out of your head, and to think no more of thofe folks 
at Waibington ? A. Yt;s^ I think it was. Q. Did we not life 
to meet very frequently ? A. Yes. Q. WelU did I not often 
fpeak of this land projed ? A. Yes. Q. H&d we not previous 
to that» been on terms of intimacy ? A. Yes. Q. Was there 
any fort of referve between us in the communicatiotvof ouf 
views ? A. No relcrve at all. Q. Did I ever fpeak of dif- 
membering the Union by feparating the Weftern country or of 
leizingon New-Orleans ? A. Never ; and I have fpokenits 
thoufe.nd times. Q» Did I not rather Ipeak of conferripg beae* 
fits to this country^ if I ftiould take Mexico ; and that I fiioirid 
take a pleafure in promoting the common interefts of my conn* 
rty ? A« Yes, you did exprefs a wifli to be on "terms of good 
underftanding with thisxountry. Q^ You have mentioned the 
periogues, you faid,.I think, that they were n^" fit lor military 
purpoleft ? A. Yes, I recolleift you faid that tliey were to go 
to the market at New-Orleans ; and that, in the event of a war, 
they would do for tranfpertation. Q. Was that laughingly or 
not ? A. I do not know : I know that th^ could not be ufed 
at iea. Q. Had you any realon to doubt tha; I was not feriouio 
ly deCgning to lettle on the lands, in cafe there was no war 7 A. 
I took this to be your intention, in caf? there was no war? Q; 
Had I reafon, do you think, to believe, that from the difpofiiion 
you manifeiled, m cafe there had beep a war, and this govern* 
ment (houid have countenanced the expedition, you would have ' 
joined it ? A. I would have got out of my bed at ii o'clock at 
night» if my fervices were wanted, againlt England, France or 
Spain, at any time. 

3fr. Hay. I think that you ftated that thefe periogue»were 
calculated to navigate the MifliQippi and to trade to New*Or- 
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^ leans, by which commerce might be extended to moft parift,of 
I the world. A, Ye>. Q» Did the prifoner during any of 
I thele €onverlations« fpeak of any commercial fpecuiations^ in 
I yrhich he WW abottt to engage, or of- forming any commercial 
I «(labliQiments ? A. He laid that commercial ipeculations might 
be carried on to advantage, but he never Ipoke to roe about any 
commercial eliablifbments* its fpoke to me of the fettlements 
on the Ouachita lands; and faitl thatt:buntry wo\ild grow into 
importance in a little time ; attd that there might be railed im« 
msnfe agricultural produce, which could be carrie^i down to 
New-Orleans and (hipped to all parts of the world. 

Mr» Win* When he ftated that he wiQied to be always upon 
terms of g^od underftanding with this country, did you under* 
fiand him to fpeak reipe£ling his ellabiifhment of an independent 
^empire at^ Mexico? A. I did underftand him lo. 

Mr* MrRae*, You fpoke of converfations relpeding the €reat- 
ment of the SmithSf &c. 

Witness. This was frequently the fubjeft of converlation, and 
I thought I was ufed ill by the government, but I did not i^ much 
blame the Smiths for it* Mr. fiurr thought otherwife,he thought 
thai was (he Iburce* Q^ Did he not often introduce that con- 
verfation himielf ? A. Sometimes I did ; fometimes he did.— 
Q. Were his remarks feemingly ef a nature calculated to fill 
yourbplom with relentment, or were they of another character? 
A* I was pretty full of relentment mylelff and he accorded with 
me m fentiment on that point. Q. You fpoke of Wilkihfon*3 
co-operation, and you ipoke of Mr. Burr's afking you to write 
', tp gen. Wilkinl'oB. On what lubieft do you luppol'c h« wiftied 
/ott to write ? A. Mr. Burr never fpoke of any fubjeft ; he 
knew ihait gen* Wilkinfon and myfelf had beeti upon very good 
terms, and therefoi-e, I fuppol'e it was merely to keep up a cor- 
fefpondence. 1 told him I had no iubjeft for a letter. Q. Could 
an attack by fea be made upon any part of the Spanilh domi- 
Joicns, from any part of the United States io eile£lually as from 
New-Orleans? A. An expedition might be carried on from any 
|>art ot the Atlantic States, and from New-Orleans. Q, Bat tup* 
pofe there was td be a war> would not ah expedition by land 
and fea from New-Orleans take the moft efied ? A^ New-Or- 
leaas would'be a very proper place, or indeed any other port for 
an array to take (hipping. But ftiips of large draught of water 
couldnot come up to Now Orleans. 

Mr* Burr*. Is it poflible to carry on a naval expedition from 
New-Orleans~can you get lar'ge (fcps up there ; or if they get 
up, can you get th^m out again? ' 
Witnets, No, Sir. 

Mr. Hay. Suppofe an expedition to be fitting out in the wef- 
tern country, over the Alleghany, deftined for inftance againlt 
La Vera Grug; could thei'e be any place fo proper for ijDto de* 
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p&rt from tttt New-Orleans i A. No, there could not ; bat fmall 
craft tnuft take the expedition down. 

Mr. Parker (oxi^ of the Jury). Did you underftand for what 
purpofe tbofe two couriers were to be fent by Mr. Burr to gea 
Wilitinfon? 

Witness* I under&ocd that there waa an underftanding be* 
tween them refpefting the Mexican projeft. Q. Did you un- 
derRand that it was to go into cperation only in the event of a 
war? A, Mr* Burr exprefled that on every occafion. Q* Did 
you underftand that any preparations were made or to b& made^ 
if there was no war ? A. No^ I did not. 

Mr. Burr, Are there not preparations now making, withinf 
your knowledge, in contemplation of a war with Great^Britaia ? 
A. There are in New-York, Sir. Q. Have you not leen, that 
in anticipation of a Mrar in £urope, they build vefiels and prepare 
for enterprize ? A, Yes, cnterprizing men in Liverpool, put 
fliips on the (locks defigned for privateers, in Liverpool, when- 
ever they apprehend a war ; and if there ihouid be no war, tbea 
they are ufed as Guineamen. 

Mr. M'Rae* But this is done openly I fuppofe* Is it not 
done openly in New- York, and a matter of notoriety ? A. Yc«, 
Sir, always. Q, Have you heard of any perfott there who ii 
to take the command of a navy in caie of a war, independent of 
the government ? A. No, Sir. 

Mr. Botts. Ships cannot be built fecretly, in the corner 6£ s 
room. 



Mr. Hay dire£led a number of witneflfes to be called, who did 
not appear to the cail« He lamented that it was not in his pow« 
er to keep up that train of evidence which the profecution had 
pointed out to themfelves to bring forward* Some of the wit* 
nsfles were invalids, and fome were negligently abfenr, occafion* 
ed by that evident uncertainty of when they would be called — 
It would be neceiTaiy therefore to (lep out of the defired courfe. 
But as it was a late period' of the day, perhaps it would be b% 
' well for the Court to adjourq, and to-morrow the witneflea may 
appear in their order- 

Mr. JVicibam, begged leave only to fay that it certainly was 
defirable that this caie OiQuld be ended some time or other.—- 
From\he mode which the counlel on tke other fide had adopted, 
which leemed to be lan£Honed by the Court, he could not pre. 
tend to forefee how many m^nf^/ (even) might be conlumed, and ^ 
to no purpofe. For it really muft be evident that two hours had 
now been coniumed in the examination of commodore Truxton^ 
who had not faid one word that aflefted the charge in the in- 
didlment. ' 

Jl/f. Hay. Then I will go on at all events. 
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Pbter Taylor'* £wV<?«^c« 
Mr* Say^ Tell the Court what you know of the circum* 
ftance at Blannerhaflet's ifland. 

li^ittess. The firft information that I got of this piece of bu- 
lineis was from Mr. lilannerhaffet, about Mr. Burr^ Mr, Alfton 
and bis lady, coming down the river to Kentucky. 

Afr. Boin obje^ed to this mode of the evidence being given. 
Taylor has been put up where he now Hands for the purpofe of 
telling his (lory in his own way* We have no objeftion to Tay- 
lor's telling any thing he knows concerning col. Burr, or any a£t 
• on BlanqerhafTet's ifland ; but if he tella h\% own (lory in his own 
[ way he will tell a vaft deal of what came from Blannerhaflet atid 
I hit lady. If Mr* Hay will not accommodate us in ftating what 
the witneCB is expected to prove* we (hall be under the neceffity 
; ofapplying to the Court for dire£lion. 

Mr. Hay ^ The witnefs will prove the direft connexion be- 
^ tureen Burr and BlannerhafTet, and their connection with the 
crime itfelf. It is very difficult however for me to (late the par^ 
ticalars of his evidence. (To the witnels.) State every thing 
that you know. 

The people got much alarmed about the bufinefs, and Mrs^ 
[Blannerhafret fent me with a letter to Mr. BlanncrhalTet, to 
prevent colonel Burr from coming back to Blannerha(ret*s ifland. 
Weil, I went to Chillicothe, where I was directed, and I enquir- 
ed for him, but he had not been there. Then I went on till I 
got down to Cincinnati j my orders were to call oh Mr. John 
-^itbi who lived there and kept a (lore. I went to the (lore, and 
I &w his foti. I asked if Mr, Smith was at home j he anfwered 
%e Was. I laid I wiihed to Ipe^k to him. He went and told Mr. 
Smith tl]iat ther9 waa a man who wanted to lee him. He came 
out from the other fide of the houfe, and I enquired of him for 
Ptobnel Burr and Mr. Blannerha(r^t ; whether he could give any^ 
pccoiint of them: He faid he knew nothing at ell of either of 
|thein ; he allowed that I muft be midak^n, for that he was out of- 
[the place. 1 faid this xiauft be the place, I am lure, " Mr. John 
Smith, Cincinnati} (lorekeepen" Said I, "Sir, do you not re- 
collect a young man coming here two weeks back (or Col. Burr V 
top coat (great coat) r" I laid, <' Sir, I have lived with Mr.. 
Btnnerha(ret thefe three years.*' Wlien Mr. Smith found where 
I came from, then he took me thro' the houle, and up (lairs, jia 
Alk with me. He wanted to know what was the news up our 
^^y* I told him that pur people was greatly alarmed. Then he 
•anted to know what was paffing ? I told him the confequence ; 
I told him what information Mrs. BlannerhafTet gave me, and 
*at they weregoing to fettle fome lands, and to make anew fct- 

SBBieat. He feemed to be furprifed ; he asked me \Vhethcr there 
, as any thing laid about gen. Wilkinfon our way. I told him 
ftw I id not know a word» It was a new thing to me at that 
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time. He asked me then» if I would carry a letter to Mr. BUit# 
nerhaffet for him. I tcld him that I would carry any thitig if ir 
was not too burthenlome ; he began then to write a letter. He 
asked me then if I would have asy thing to drink, I told him I 
would ; he chaftifed ( charged) me not to go to a any tavern, fop- 
pofing that the people would want to know my bufmefs, as he 
iaid the people was catching at every word thac was paffing, and 
they would be fifting me, as I was a Rranger ; he then.fliewed 
xne the Kable of a tavern where I might go and get my horie ied; 
' but told me not to go into the houfe. , Accordingly I did it. I 
asked him where he expected 1 fliould find Mr. Blannerbaflet 
and Col. Burr ; he &id in Kentucky, he fuppofed at Mr. Jour, 
dan's, in Lexington. I told him I fuppofed I flbould, becaule I 
had been there before. He gave me the letter, directed to Mr, 
Jourdan's, in Lexington. When I got there, it might be about 
one o^cloek on Saturday. Mr. Jourdan happened to be on the 
cmtfide of the ilreety talking to a gentleman ; he knew me and 
come to me ; he began to fay to me " Peter, yowi; old mtfter, 
Z9 you call him* is not in town now," (before I asked trim. ) 

Ct, Justke* Who did he mean by ** yotr old matter ?'^ A. 
Mr. Blannerbaflet. But he faid that he expected him in, either 
that night or to morrow ; he began to enquire what was the 
news in our parts : I told him— he ftopped and talked fomc 
time ; he asked me what I was to do whh my horie ; he faid 
he would fend him tb the livery ftable by his black boy. Well, 
alter he had done talking he went up ftairs to Col. Burr (ail 
foppofe), and after being there a {hort time, he beckoned to me 
to come up )vith him ; I went up Hairs with him by the motion, 
When I went into the room, there was col. Burr«-he began to 
know what was the news in our parts. I began to tell him that 
' my bufinels down there was to prevent col. Burr coming back 
with Mr. Blaonerhafiet to the ifland. 

Mr. Hay* Did you know col. Burr at that time ? A. No, I 
did not ; he had been at our houie, but I was lick, and I did not 
fee him. When I told colonel Eiurr, he lays to me, ** I am the 
very man that is involved in this piece of bufinels,** he therdore 
faid that I ought to tell him all I knew-^I told him that if h^ 
was to come up our way, they would flioot him. That was myj 
anl wer-p-and it would not be iafe for him to come up our wa)* 
And from the heat and agonies of the people, I thought it was 
fo, if they could get a chance, they would rather fhoot him tl 
let him alone, many of them. I told him what excuie I had mad 
that I expected he was going upon a large tract of land to. fettle 
OS I was told by Mrs. BlannerhaiTet, but ^the people would noi 
telieve it ; the people laid it was all a fib, for he had Ibroethinj 
elfe in hia head. Then colonel Burr alked me what letter I ha( 
got. I told that I had two for Mr. BlannerhaiTet, cne from Mrs 
Blannerhaflet and another from John S;nith. He allowed tha 
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(torn John Smith, of Cincinnati, was for hiirr^ arid atitcd riic if 1 
would be willing he (hould open it ? I told htm I expeQed it 
made no difference between him and Mr. Blannerhaff»it j fo I 
handed it to him. He allowed that that letter was for him, and 
fo he broke it open, and fliewed i^e that in the infide there was 
a letter forhimfelf. He aiked me juft what he had a mind, 
f and talked to me fometimes. Then I vrzht down flairs to take a 
I look about the town. 

I Mr. Hay. Did you take the letter with you ? A. No, I 
I left it with himv ^ Did you fee the direftion of the letter ? 
; A, Tcs, iieheld it in his hand and ihowed nae j and faid, «« y^u. 
' fee it is j aft as I faid." 

J J/^r^r. How Wat it dlrefted ? A. I do not know. ^. Can 

I you read ? ^^. /f cs, a Uttle. Well, I went about to foms places. I 

, went back to.Mr-'Jourdan's and afced him where I was to be, whc- 

> therathis houfe ox at a tavern ? He faid I was to go to a tavern and 

' hew^uid pay for me, fo I went with him to one< He c>rder-ed 

[ tkem to let me have what I wanted to eat and drink, and a bed, 

• Well. The next day Mr. Jourdan wifhed me to go to Millers- 

i .burg : he faid that Mr. Blannerhaffet's faddlebags were kftthere« 

So I went : and I flopped here till Monday morning. I left the 

letter for Mr. BlannerhalTet with Mr. Jourdan, fuppofing that he 

would return before I could.oomc back. I got back pn Monday, 

about one o'clock. Mr, Blannerhaflet was then come, and was 

^: making preparations to gahomt^. It got pretty near night before 

!: we were ready to ftart. We came lo miles that night, and 
ftopped at a tavern, it being after dark, Wc alighted off our 
I^or^s, I went to fee about the horfes ; Mr. Blannerhaffet went 
I into the houfe. There were fome people drinking in di9 
\ houfe : they wanted to know rwho he was, and what his 
1' same was. He told them his name was Tom Jmes. So he cam« 
! tut again to me dite£lly, and faid that there was forae people 
\- who wanted to know who he wa^, and I was to call him Jones, 
. and be fure not to make a millake. So he paffed by the name of 
Jones, till wc got to the Mudlicks. Theii he told me I muft call 
himby.hi.^ own name, for he was known <*there, After that, hs 
began to enquire for men. He enquired at every tavern and 
place, where he could get ihformation, about young men. 

Juror. What tinie was this ? A. Some time in the begin- 
ning of Oapber, iSo6— Ithink it muft be Oftober, but I can- 
aot be fure. 
\ . Mr. Burr. If the gentlemen on the part of the profegutlon, 
1 have any dateas to thefe things, I could wilhthem to ftate it. 

Mr. Hay:* I have not, that I know of. 
^ Witnefu Well : he began to e&quire for young men: any 
\ likely young men : good orderly men-^people who would be con- 
formable to order and difcipline \ and diat had rifles. He faid 
( dvat Col Burr and him and many more df his friends^ had bousht 
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fecCjCco acres df land ; and that they wanted young tncn tW " 
would go and ftttlc th€ land : that he Dt^onld give atly young man 
lOo acres of land, arid find him provifions and grog down the 
river, and find him three months provifions when they got to the 
end, if they ^ould go with them. I myfelf agreed to go, upon 
the fame footing, in cafe I could take my family with me. But 
he faid he could not fay about my family : he nmft have furthci , 
confideralion upon that. Every young man that was to go, wai \ 
to find himfelf ia a rifle and blanket. I then aflced what kind cf ] 
Seeds we (hould take along with us : he faid that we had no'ncei ! 
to take any thing -, we could get that there. 

Mr* • I^rirL What is your profeflion with him ? j4. A gard- 
ner. Mr, Wirt. I put this que (lion that the Jury might un- : 
derftand his laft obfervation, ' " '- ' 

1 urged that to him feveral times, and told him that a few kinds ^ 
of feeds would be beft. Well. He made then a full flop* Then h« \ 
faid, *< Peter, between you and mt, we arc going down to tafe 
Mexico, one of the fineft and richeft places in the whole worM.'* 
Ji^ror, Was this obfervation made on the road ? A. Yes.— 
He faid that Col. Burr would be the King of Mexico, and Mrs* 
Alftott (his daughter) would be the Queen of Mexico, whenever 
CoL Burr died. He CM that Col. Burr had made fortunes for a 
'great mariy in his family, but never hid made any thing for hirti- 
felf, but now was going to make fomething for himfelf^ He faii: 
that they would have all their friends ii^ the Spaniih dominibns Ji 
fce faid that there wa6 not, then, left than 3000 priefts who were' 
fignfed into thecerps, and he made it out that thefe 2000 prieft«» 
and the fbcicties that belonged to them, was a very ftrong party, 
when once he could get tdjoiathem* He faid the Spaniardi 
were like the French : that they Were tired of their govcrnmwt 
and were going to fwap (change) it. He alfo told me that the Bfi- 
tifli were friendly in this piece of bufinefs. He sifted me if T conW 
not like to go to England i he told me that the EngUfli wc« joined 
in if, and were friends in this piece of bufinefe j and he wasth* 
man that had to go tq England about this piece of bufinefs hiin^ 
felf. I told him thafi did not want to go to EngJaQd, onlyto^ 
fee my friends. He allowed that he had been the grcateft friend 
to Col. Burr in this piece of bufinefs- 5 more than ail in the world 
befides him. Then when he had told me that, I afked him whal 
was to become of the men that Was to go to fettle the landshfl 
talked about : were they to Hop at Red river, or were they to gfli 
on ? He faid that we fliould fee that when they got them fw* 
therdown the river, every man that would not go, and con- 
form to all the difcipline andotdcr he wonld ftab chem, by God 
he would, and that was the way to bring them to : and fa« 
lifted his hand and repeated, they would ftab them, by God ^ 
would. I faid to him, « Sir, I am no foldier for my part." H< 
hii th&t be did not want tm to fight| but he wanted me to go aB4 
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: five wkh Mrs* Blannerhaifet and tlicthiWrcn, cither at thc/Nat- 

chcz ©r fomewherc, while they w^nt on their rendczvoaa. WelLr 
; lat him again : I told him that the people had get a tale in their 

hcais that he was going to divide the Union. He faid that CoL B. 

?nd he could not do that themfelvcs : all that they could <lo wa^ 
, to tell the people the confeqiiencf of it. He faid that thepeoplt 
f of the Weftcrn Country at this time paid upwards of 400,090 
[ dollars a year> , and never received any benefit from it. Hcallow- 
l-ed that money would be a fine thing in this damned wooden 
I couivtry to make locks at the falls of tihe Qhio ; build bridgesj 
f and repair tfes roads. ,. Well when I had been at hom^ about two' 

wcefcsj he fent nae to Dr, P^nnett's to rcqucft him to fell him the 
. arms belonging to the militia of the Unifed States, 

ytmr* Did y<|U. take a letter for that purpofe ? ' 

JfitJie/s.. Yes I took a Iptter the read it to me twice over before 

I ftarted. Dr. Bennett lives in, Mafpn County, Virginia* He 
[. wanted to knxiw if he couW fell the arms ai^d keep hii^felf out of 
' <langcr, apd he.w^uld give JKim a draft upon his friend in Ken- 
^ toekyfor payment-r^-andii hecouW not fell them without hazard 
' or dapgerjhe.muftlcthifli know where they were kept, andhp - 
I imift CQ^e SLf^d (leal th^m in the nighty and a/boat would be readf 
[ tojrc^eivetheni. tcarriecl! t;he lettejc and delivered it to Dr. Ben- 

,ii^tt, jwhojirli^n he had read it wag to deliver it back again toipe ; 
. as; I was 4ire£lpd to take it back ^gaia^nd burn it. I was /toJd 
1 ^ot to deliver it w/ithou| he jHrould deliver it back (becaufe itf was 
I high treafon) and I was to burn it. I did receive it back and did 

wrn it. 
Mn ffsf. Wqye you rl<?t upon the ifiand when the people 
; wtre there ? -^. Ye^» .% tlowJpngdid you ftay upon the 
, jflaad af rer that ? yf* X cannot juftly tell you, b,ut i can: tell 
1 pu,thc timre tha( the boats parted. The boats that came dov^n 
: ir.<j<n BIaanerliaflct> ifland catrae of a Satjifday night. ^;\ What 
floats if A. . Why th? boats that Goinfort Tyler Had the coni- 
.m^dof : I do not know whpfe boats they were ^. they went off 

again on Wcdnefday night : it was the iSth of December they 
r carae, and the ijtb at night they went away* ^ How many 
j(>*^erc there ? A. There were four. ^ How many men dp ypu 
[think there were .? A' I believe ther^ were upward* of 30 : 
I .butthcT« were many more who did not belong to the boats, fo 

that t could not-par^icularly tell : I \^ras bufy all the time. ^. 
I What >rerc the ipen employed about that did not belong to the 
f. boats i , A^ .Some«w<kre packing up meat, and fomc packing up 
F other things.' Perhaps in all there wcH:;e 50. 
j*. jur&t. , Whaf did they come en Oiore for ? A. Why^ to 
^wait for thofeptl^Qr boats coming down from Marietta. ^ Did 
\ they fey that was their objcQ: ? A\ I know that was their ob* 
\\tQ. : for th^y fent p^ple to Marietta to tell t(hem tQ take cafc> 
[ and £0 make hafte. 

I 
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Mr- M'Rney Who went offon Wcdncfday irighf ? A. I<Jt 
not know— there was Coinforc Tyler, Mr. Blannerhafleti andi 
g^rcat many others % t do not know who. 

Juror, Did^H^hefe tn en go with them? A, Allcxccpt 
iene ami he was fifik : he had his lady with him, ^. Whit 
time did they go off? A^ About one o'clock in the night. ; 

Mr* Hay. ' Did you fee any guns ? A. Yes they had fome, | 
but I do not know how many : they went a (hooting fome of , 
thettx. i^* Did they go backwards and forwards t6 the houfe \ 
whilMhey were there ? An Yes : t fuppofe that nckhct the \ 
houffi nor the boats were ever free of them : they ijrerc *atwa!ys 
moving. 1 did not fcem^ny gurts, Iwas fo bufily cmplbytd all 
ihc while they were there, ^ 

Juror, Were they fuch guns as they ufe in that country ? A i 
1 do not know : TknoW only that they were guiis. ; 

Mr, M' Roe, Did you fee piilbls or dirks or any fuch thing? i 
A. No, I did not. I never was in the boats but by candle light. ; 
\^, Werfe there any gufts at BJannerhaiTet's houfe ? A. N6 ; j 
JBot of any account? only about a couple of his own, \^» Hid i 
they any powder? A, Tesj they had pbwdcr and lead to caft j 
balls. ^ How much powder did you fee ? A. Why the ^ 
powder wals tn a long narrow barrel, like a churn : I was fobu- 
iy that I could not tell you how many balfc were run, I believe 1 
they run a good rtiany. ^. Did you kncrw what it was that in- , 
duced them to leave the ifland at that hour ef the eight ? 4 \ 
Why I believe it Was becaufe they were informed that theKenha- | 
wa militia were coming down. ^ What did you carry dowa \ 
to the boats ? A^ 1 took half a bu(hel of eandles, and a cafe of : 
Brandy; but there were a great many things carried down to the i 
boats, that I know nothing about ; there was a great many boxes ; 
carried down ; but what were in them L do »ot know* ^. Were ^ 
yoQ on the fpot when the party made this rapid retreat ? A. les, 
I wa$ : they held council at the foot 6f the pier, which:^a8 the 
bed way to go, whether by land or water, Mr. Blapnerhaffet 
and Mr. Tyjer once concluded that they would go by land and 
be met by horfcs ; another time they talked of going down by 
ihemfelves in the caniae : 1 advifed them «^beft ftick tdgcthcr.'*' 
At laft they all agreed t» ftick together, and go off in • body. 
Mr. Blannerhaffet then ^old me to take ehafpe of the fcttinj 
poles, for they had n«t Cak^n them, ^ Why do ^ou fuppofe 
they went all in a body ? A. For their greater fecurity : whcn^ 
they were goitig, Mr, BlannerBaflet wanted toTec his two black 
men, but they were run away down to the barn I found when I 
got to the houfe. Mrs. BlaimerhafTet told me to go down to the : 
boats and tell themtpge|rbffdire£tfy : they wtnt off in a great 
hurry. Mrs. Bfannerhaflct went down, ind thetc ^'as Gen, Tup- ! 
Jcr and Mr. Woodbridge there, ^^ho went up with her^ one on ^ 
iiach fidf, up to the ho\Sc. 
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Crofs Examination. . . • j 

Mr. Wtckhnm. Did you ever fee Col. Butr at the iflatfd ? 

A. No. i^. Was he there at all that night ? A, No, \\t was 

not that I know of. ^. Did you underdand that he was in thai 

part of the country at chat time ? A^ No I did not. 

JFEDNESDAr, Augufi'ii^, lSo^. 
Tefiiiiimy of Gen. John Morgan. 

Mr. Hay. Be fo obliging Sir,, as to teli the Court and Jury 
what you know of the prifoncr'« condud, refpefling the charge 
in tht indifltmcnt. 

Gen. Morgm* Sometime m Auguft lad (this time twelve 
monthg) my father put into my hands a letter fent by Aaron Burr, 
in which he mentioned that himfelf, and his friend Col, Dupief- 
tre intended to dine with him the ntxt day. My father fequ^ft- 
ed me to go with my brother tp meet Col. Butr on the road^ 
andcondufl him there. We met them about 7 miles diftance. 
After a few words of general converfation, Col. Burr obfervcd 
to me that the union of the dates could not- laft long : that a 
feparation of the ftates mud take place, and that in the courfe of 
four or five years, as a natural confequence. He made many 
enquiries of me relative to the county of Wafliihgton generally, 
and refpedling the ftatc of the militia pointedly ; he, aiked me 
refpc£king their difcipHne, arms, accoutrements, difpofition, 
charafler of their officers and a number of other things which I 
d© not at this diftant time recolledi : But after riding fomc dif- 
lance, we met with on« of my workmen : a good looking Jikely 
young fellow : CoL Burr mentioned to me that he wiflied he had 
loopofttch fellows. At my father's table during dinner, Coh 
Burr obferved again that a difleverment of the union muft ine- 
vitably take place in lefs than five years. Several anfwers weVe 
given .to it. I recoUeft my father (I think it was him) faid 
•« God forbid ?" In the courfe of converfation, Col. Burr ob- 
ferved that with 2 or 300 men he could drive the Prefident and 
Congrefs (or put them) into the Potowntac ; and that wiih 4 or. 
500 he could take poffeffion of the city of New York. After 
dinner Col. Burr walked out with me and my brother 5 and after 
fpcaking mucli i» the fame, way, l^ aflced me if either of my 
brothers had a military turn 5 he faid he ihould like to fee my 
brother Greorge, who was a fine ftout looking fellow, at the head 
of a corps of Grenadiers. Thcfe obfervaiions were made on 
•ar return from the mill, where my brother George was. 

Thefe circumftances induced me to fpeak to my father. I told 
him to be aware, for that in th^. courfe of that night I was in- 
dttccd to believe Col. Biyrr would feek an interview with Kim : 
and I hadno doiibt but fomethlng w^s going pn, but what, I did 
not know. But I thought h« would ask for my brother Tom to 
<o ^ith him. My words to my father were^ that he would make 
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a requifition for him to go. The next morning I rode with Col. 
JJarr as far as the town of Walhingtoa 9. pt 10 nwlcs. off: du- 
ff ng which we bad much converfation, mo(i of which related to 
the militia of the county; he pointed out the ne;ceflity of citizens 
attending to military . diciplifje ; and mentioned the advantages 
of it. He faid that in New York, the exertions and influence 
of a fingle individual (Mr. Swartout) had braught about a difci- 
pline in the militia fuperior to any in the country. Mr. Burr 
^ked me if I thought I could raife a regiment in Wafliington 
^ounty» whether I couldrfaife one with more facility and cafe in 
New Jcrfcy, where I had lived. Much other converCatjon of 
the fame nature took place. When we arrzveid at Walhington, 
Col. Dupiefler, Col. Burr and myfelf took a walk down the 
town. 1 pointed out to them the houfc where Mr. Bradford 
lived, who bsKl been at th* head of th^ wcilern infurre£tion. 
He tnade fome enquiries where be was, ai>d expreiTed an iQcli^ 
nation to fee him : he asked me if I knew ^py thing about hjs 
fon. Mr. Bradford himfelf I think was at Baton Rouge on the 
Miffiflippi. Mr. jB«;rr mentioned to me ths^t be had- met ^ith 
iteveral perfons who had been concerned in Jthe infurreiiion a one 
he named particularly, in the North Weftern territory, b«t the 
name I do not recoljeft, nor ever did from that moment, but 
who had faid that if he was to be engaged in another, it ihould 
not end without bIood(hed. He was a major, and Mr. Burr faid 
he was a fine fellow, I do not rccoHe£l any thing clfe. It was 
on tbefe circumftances that I advifed my father to apprife thf? 
JPrefident of the U. Stat/?s that fomething was going forward- 

jfefr. tiay.. J)H Col. Burr go farther to the weftward ? 

Witnefu I faw him leave Wafhington for Wheeling. 

JMr, IVirt. Were the divifion of the union and military 
fabjeQs the predominant features of his converfation ? 
A'. Thcfe\ fubje£^s were very general— -very indeed. ^ 
Were thefe topics continued long ? A. No it never couUnued 
lohg: a mere queftion and an anfwer, and then another fubjeft 
pjTQpofed : for the laft converfation was in the cpurfc of a rapid 
ride. ^ Do you* rccolleia his converfation as to Bradf ord-s ex- 
pedition. A. l^es, I recolle£k that he faid Mr. Bradford was 
very incompetent to a meafure of that kind $ and that, in a cafe 
of that nature there ought to be a good degree of confidence in 
the leader. ^. Which Bradford did he fpeak of ? 4. The one 
wha headed the infurreftion. ^ What time in AuguQ; wgs 
this? -^. 1 think between the.2oth, and 25th — ^Perhaps tlie 
date of this letter (from the prifoner to your father) may fliew ? 
,4. Yes that was the time (the letter was dated the x»ft.) 

JuTQY* Did Cok Burr make^any farther remarks with refpeft 
to this major who faid that if, he was to be engaged In another in«*- 
(urre£kipn it ihculd not end without bloodlhed ? A, No,^ iiQth- 
ing that \ recollefi:^ only that he W«s» S^ fejlow, or im^ 
thing like it, 
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almut that I A. Tes^ from the impreffiDO em mj tnintf ^ he ftcm>* 
ed to tpprciK o£ the cfrtei^ilze: 

Mr., Burr^ You fpoKc of a letter rciJcil^ed by ^oiir faifeer from . 
nic; do you know, whether yoor father. had written any letter 
; to mti iatitittg.mc to. come to fee him ? . J6* ■ ^ 

\ ffiiftffi. Yes. About a year before : which letter is yet un* 
f fealcd; It iir in my broth^i^ Tom's bure'ati at Pittfcurg, and 
I never has yet been opened a« I hn0w oK He did not 'kncNr of 
I youcbcing,fa ibc lireflerh coantry dll he ftceivcd your note: ^. 
: Do you not know that^ve mefla^'was dimmdmcated to me, and 
J tM it wa« the caofe of my iriCt ? J. N^Sir. ^. Did ybttt father 
make arty CAmmtsni^tion to you df the conVeriation whieh I Jiad ' 
I withhioi* before we went to WaiWitgtdnf yf. No, not till after 
1 ray return. ^•. Do you tccoHeft mytwaktng enqttitica about 
I ftminaries of lejiraing I and of one that was projea:ed in youf 
; ntighbourhood $ an<l>retoq[^il>ending it».endourageifiont ; and of 
i my being very minute on that fubje^i Ji* Yes, prcfeftty Weil. 
; 1^ You fpoke of a major in the weftem country, how did that 
' toolc out s was I nairatirig the incidents of my journey or how ? 
^4 Y^u muft recoUe^i I Ido not know. j^. Pid thjs ciroum- 
ftance of the major^ whoever he might be, comfc out iii the 
courfcof Hvely conterHation ; did it Appear to bcJiny thing f«- 
Hqhs? or was k only . narrating an racident ? J. There was 
tjothing very^feiioils in the way t the telation was no mow thaa 
that you had met with fuch a pcrfoo,^ who knew much about the 
infurreaioh. ^. YtMi were fpcakmg of Mr. Bradford, did y«it' 
aot fay that he was a notfy man? ji. No, I only m«nctdned hite 
tacrely as a: lawyer- : ^, Did you notmemion 4imas a fort of 
a noify demagogue ? ji. No* not to my recoll<$£tion. ^. Did I 
; ttppear to know Mr. Bradford, or any thltig about faiih, oriK^berer 
I hlshoUfe )^a8 till you foUme? ji., Yd» appeared to knpwthat. 
he was engaged in the i»C«rreflion, butldont recolle€k you fay- 
% any thing about him till I pointed out the houfe to you. :^* 
Who were prefcnt at dinner ac your father'a on that day I A^ 
iMy Father, Mothet, Siftcn Wife^ Col. Dupie^rc, Mr. Tho- 
mas EwJing,f9ad my brother Tom. ^ . 

QoL George Morgan; (father.to Gen. M.) was fworn.* as Kk 
;* was cpmmenciag his t^iUmony, 

Mr. Burr rofey ht fatd to make a few remarlcs applicable to 
[ the whole of tbcfe witneiTes* He meant, by no means, to affent 
to enquiries or relation of circumftanees which Was fo manifeftly 
improper \ he had not interrupted die witn^iles, betaufe he be- 
Kcrcd that to let them go on with their relation^ althotigh, in \x* 
felf improper, would be the heft way to fave time : but he beg- 
ged that his filence might not be received by the* Court and Jury 
^ a tacit confent. Diftant circumftances in relation t^tijait^ 

¥ . 
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^nirerCaiicrJ}$ '; (maiijr of .tlircjn /wilb third peifons) i»eft M^as, 
aiu} other c%trataee»» thiof$^ ftll of wsbich, in tKcii". prbper pldce 
would merit fooiG Uriflures, but yec be prefunied the Coart aiHl 
Jury would diiliAgaiih fucb tbinftJ from evidence. He had ho» 
ped thait fheCoort wobidiftop indx things i >for hlmreK he iboiild 
pftmilit to poon:tin4«r<thf affiorattocthat the Ccmut' would inter- 
fere, fofaf(^leafl) astogiYO fome general inftriiftions to the 

Mr, /?%vfc&i9w. We;wJft\tobcdiiUn*aiy tt^^ on thi* 

fubjeft. CoJ< Bttrr and Ks eoetiftfl have found k i*npoflK)le to 
conduft tbe defenpcc in. the wttiiy they, wiflicd. * The Court liarr 
permiu^thecoaaftlfof the proCseution t» goon as ihey pkafed. 
Wcre^mpe torrifc tm etety Ocfeafion ^where we foe the neccifity, 
M^. fcowid be charged Kifith<?elayin]5 the profecution* That is 
notour wUb* and we would rathier^fufier thU inconyemeitce than 
tbat of df iay. We<onfclwr .thatt the Court will npt expe£l us to 
n^ke any formal application or. ob}e€lion& torfuch iniipfoprietied 
a| we have- fcen. ^m we trptEt that the Court and JU17 wifl 
BOt.tbence^^infcj^ our approbation to fucfc a. courfe. We truft the 
Coutt W^lJl interfere* * . :. ; .. 

C*» jHjUct* 1 1 is n<>t in 4bc po wcr qf < the Court to know whe- 
ther a witnefe is going wrong or Slot: it isimpoffible to foe whe- 
ther the teftimony will be relevant or irrdevant ; the Court b»rt 
de^aife^.that every thing that relates to thic' intention to commit 
tbiSiOT^n n&f h rdcvaut* Although it . mdy, at firft fight ap- 
pe9Jcirreie9aQt> yct.it b impoffrbte for the Court to, pronounce 
it foib^cailfe it may inuodticetitiier modes ^^^ ^p* 

plicaWti. .ICthc Cotttt wa« to interfere andf flop the wlttiefies, 
foylfigr. yplt «r»ft not>gure evidence upon this ojr that fubjcd, it 
DTould produce iiifimteiy more defay and intcrmption. Objco* 
tions may jiereaftcr be urged In the confideration of- the iteftimo- 
njFj bntt^b^^C(^urt cannot, at prefent, ftop it. ^ 
-^Afi^v Hjfiyi^^ Jn.a very Httlt time the geotlemen will fee that alt 
tbis,is .applicable.: and that ^11 the evidence which we have 
brough^^ 9r (ball brji^g* does, lead to the. grand fcKemc which 
the prifoner attempted to execute: We (hall at length come to 
ftbe \^ry^^pla(;6 UHbere the whole: of it did cxift. We .muft eon- 
fcfs however ?hat our ideas of the imumtr of brmging out ourt 
wn.evidenQe n^ay, differ from thofe of pur opponents^ 

Mr. Lee. I under il and the Court to have* been very cxplidt. 
The. explanation given by the Court is to be undcrftood by the 
Jury thus : 'that thu filenpe and noii-imprfercnce of the Court is 
not to be regarded as any fort of .acq^niefcen^c, as to the nature 
oC fh(5 ^eJiimony, or the manner . in which it is glveu; nor that 
it is free fro<a objeftion. The Court have pronounced that the*. 
Ti^ht is faire^ to tU pitfty to make obje£lioa at a i«turc time* • 

. Cb* yuHke. . No doubt of it. . ^ -^ ' ■ ' 
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Cof. <5eorge- Morgan's tf/lim9»y* . 

toL Morgan. There has been a long acquaintoncf betwecp 
Coi. Burr aod myfclf. He had Uitroilaceil to my notice two of 
his ncph<tws of the name of Poilock at North Caro}ina ; clever 
young mtv^i of formne v and a third young ms|n,of tha name of 
Edwards-^Pietpont Edwards's fon. He rt^ucfted that I vouM 
pay them that attention which be would, on other oceaGons 
,(how to me. I received many civijitteS) in .con(t:qu^nce of it* 
from him at New York after that bad paflid. From wbich,,* I 
formed fu^h an attachment > for Col, Burr, that I never fiiool^ 
bave forgotten, had not this a^ir taken place. Abo^t threte 
. years ago^ or perhaps fome.thing Icfs, CoLBurr w«s)mdera con- 
flderable ^egiee^of pcrfequtton, and, t^ I thought .unjaft. He 
erred 03 I erred. I had a young fon, who is now hi^c with nkt^ 
that wai» ftudying jaw at Pil;tib«rg« ,1 wifhed to introdui:e bti«'^ 
to Coh Burri hearing that he wa$iAere ; and incanff^fnee ot 
my fricndfhip apd refpeft fpr him, I wrote a letter to him, in- 
viting him tp jfpend fome time a^d as much as was agreeable, 
with mc i did^hts principatly b^eauie I thought an uquftper- 
fecutioa raged againfl him, andl ,wi£befi to afibrdbim anaffylum. 
This letter did not reach Col. Burr, as he had Uft Pitrfburg: 
^nd I f^pofe it now remains in my. fon*s forutoire. On the 24th 
of Auguft i received a letter ifrom CoL Burr dated Piul)bur^ 
Auguft ziQ. informing me- that he flip^d. dine with m? oit tb^ 
nextday;^ ■.'"•. ,'\' . ' 

Mr. i&j. ., Is this the letter;? ,(fljowing it) . 

H'ttmfs. X never faw the letter from then till npw, becaufc I 
entilofedk to the Prefident of the United States, in order to ex- 
plain the matter that I then informed him about^-^.Tbiit is the 
letter he wrote to me. In confrquence of this letter, (whicK 
was fent to me by; a man^ who called himfclf Count Willie ; Mr. 
Burr called him one of bis attendants, and who, after he had 
delivered tbe. letter, went away,) I believe my fon did not come 
that evening, but the next morning, after I had put it into his 
hands, 1 told him that out of my great aflibaion for CoK Burr, 
I would pay him piroper rcfpe£l;, and therefore requeftcd that he 
and hts brother w:ouid go out a few miles to meet taem. I wi'ote 
aktterof intfoduclion.by them to him. What paflcd bctweea 
themi know not,' except what they told mis. CoU Burr and 
myfelf wete Walking together, he mentioned Col. Dupieftre as 
one of the firft military chara6l:ersjof th^ age^ and \ was fatis- 
fied that he took -an opportunify t<i talk to my fon in the fame way. 
lilhallpafs overfthe. incidents during dinner. ; As foon as the 
cloth wi^s removed fro m the tabk t m-iide fomcobfervuions \o 
Col. Burr what a fine country the wefterr^ country was, a^d 
that on my firft goijg there, there was not a finglc family, weft 
of the AlleiihAny, between that and the l-hio: aiid taut we 
fliould have Congiefs fitting bye and bye at Pitifburjj, or near 
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there, Thefc were mj real fentimcnts, and I have nq Wn^ rf 
^aubt^poh th<f fubjcft. «*No," fays CoL BUrr, " never, form 
left than five years, you wilf be totally divWcd fr&tn the Atlatitik 
States.^' When Ifpcak of Atlantic States, it is to be u^dcrftood 
;that wci though over the mountains, confider ourfelves ts be*- 
longing to the Atlantic States. Then thp Co!, entered into fona« 
^argument to* prove why it woald be fo, and why it ought to be 
<b. The firft argument was the produce of the fate of weftern 
lands being carried over to a country (the Atlantic States) wbieli 
had no right to it: and that we liad no right to be tribiitary if 
them as wd were, lie mentioned pur taxes a^ being very hca- 
vy^ and aflced '"^hy we ftould pay taxes to the Atlantic part of 
our States; at this time I made the obfervation ihijt God forbid 
<hat there ever (hould be fuch a change Jn my time. J believe this 
obfervation tcrihinated the convcrfatioji on thit point, The next 
iubje£i was rcfpefting the ftrtngth of government : thip \veak- 
tiefs and imbecility of fhtr Federal govcrnnictit wasinfiftfcd on. 

Mr. Wirt. Who darted that fubjca ? A. Col. Burr him-, 
fetf. • Whether I made any obfcrvations or not I cannot jrecoi* 
le£l } but I know it ftruck niy mitid yerjr forcibly \ and I ^qgan 
to think thst all was riot rightl 

^ Do you recbUcdi gny particular pbfcrvation tha^ he piad^ 
OH that fubjea ? ' 

A. Yes. He fald thrft with aoo men, fo weak was the go- 
yemment^ thathc would drive Cphgrefs into th^ Potpwmac, (or 
that it n^ightbe done) and the Prefident at the l^ead of them. 
And alfo, that with 500 he pould take poffeflion of the city of 
New Yorlc, or it mighrbe done, He then appealed to Col. 
pupteftre if ir could not be done, and he bowed liii affcnt : his 
lips mi^t have moved, I ?:annot fay. There was a reply made 
to this by one of my fons, that he woijldbe damned if they could 
take our little town of Caijonfturg with that force. Some ihorc 
time after this, the Col; went out of the room. In the middle 
of my houfe there is a paflagc which the dopr opctis into. As 
he went Put, he made a motion to my fon Thomas, who did not 
perceive it, and nobody could Interpret what the motioa was for* 
Howler; he beckoned to him, and my fon followed him, 
Tbey went out and had fomc converfation ; what that was he 
• intift teli himfelf. Soon after this a walk over to my Ton's mill 
was propofed, and they went; what occurred there I do n«f 
know. When they camc^ack, one, or bothbf my fon's, (bat 
I think itwa$ only one) came in and cautioned me, faying that 
1 might depend Upon ft that this night Col. Burr would open 
■fcimfcff to me j and that he wanted Tom to go witlt him. Aftd? 
the Ufual converfatten. Col. Burr went up ftairs, to go to bed, 
asithpught. My daughters and all the family were gone, to 
bed: Mrs. Morgan was reading to pie, a$ is ufual with'us when tjie 
family teve retired. After J thought CoL Burr ftad b^en aficcp 
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%q hotiY, i!n]jr #ife faid to line; «*Cof. BarrU coming down ilairt, 

j6n will have it now J" (She had heard my foil's conwrfetlan.) 

; TheCoL c^medowni with a candle in his b«nd. Mrs. Morgan 

■ Immcdiattly took her dandle and retired. The Col. tcioka ifealt 

} 4>y fne^, and took Ottt of his pocket a boolc I it looked like a me^ 

[ Joomdam book. Afr^r looking in it for fome little time, be 

t; aflced me if I kadw a Mr. Vigo^ of Fert Vincent^ a Spaniard t 

t f told him that I did : I had reafons to know. What thofe rcav- . 

I fons were is not neceflarf to inform the Courti except fo far as 

[ that I conceived him to have been concerned in what was called 

r thfe Englifh confpiraey in 88 : I have rc^fon to believe he was 

\ ..deeply conoerned in it. I reeoIIe£t in relating that, that I called 

: itaT/^r/^/thing toaimat any dlv^iGoiiof theState?. I hid a 

i ftrong craphafis bii the woVd nefarious. On whkh Col. Burr 

' cfofcd hi« book and thruft it into his pocket. Fie faw who he 

had to do with, %nd therefore he f* id no more, but went op to 

bedi I believer was very well underftood by bin*. The next 

I inornin^ GolJ Burr and Col. Dupieilre went away earlier than I 

cxi&eflrcd, they did not ftay even to breakfaft. My fon accompa- 

nied tbeth oiit of town. Since that time I have not fecn him nor 

beard of him^ except by the papers, till I met him here. Umay 

2>epr^pdr to incititioh that it was the opinbnof my fon and fats 

mother, with whomi agreed, that it vrould be proper to write 

[ totlie Prefident ,of the CJ. States, to advcrtife him of the xvtr 

^ atrnftance, by which he might follow his ftepe. 

[ Mr^,:^ M^Rae. Did the prifoncr, after the coBv<erfation about 

r Callbnfturg at the table, draw any fort of comj^rifon between 

I ArEaftern and Wcftern States ? ^. He faid " keep jpourfelfon 

[ this fide of the mountain and you will never be 4tftii»^«d.** By 

i which I fuppofc he meant » feparation of the uniom There is 

f another matter that I have always looked u^on to be material, 

^ that cfcap«d mci The Sunday after Mr. Burr left our houfe, 

I the Judge of our Court called and dined with me, as he common- 

I ^J did. I communicated all thefe cir^umftances to him ; and re* 

•qtwfted hira to mention the circumftance to Gen, Neville, and 

10 the chief Jufticc (Tighlman) I wrote a letter to the-Gene- 

t»tiod<eed, and invited him and fome of the Judg^B (Tighlman 

^nd Roberts) to dine with me on the next Sunday on bufinefs cjff 

I thtf firft importance. Gen. Neville anfwered me that the ^hief 

jttflice w<mld be engaged all the next week, and they would dine ' 

iR^itfa me on the Sunday following* They did fo.* I recommen- 

*dcd to tht^ I to be upon their guard. They all agreed to write a 

tetti^r to the Prefident of the U. Statei, jointly, informing him 

•f what I had communicated to them^ 

Croff Mxaminathn* 
\ ' Hr» Burr. You fpeak of my having com« down (lairs, in 
Itheftight, areyou certain that you were in the room, and Uw 
\ «« there, or did! yoolicaf it fnm fomc^dy dfc I 

- ■ _ * Digitized by VjOOQIC 



• Whfufs. Mrs* Morgan was fittinj; reading in the room, & faid t» 
me, «( now yoy will faav« it/' i^» Wat that book that I took out 
ef my pocket, a bcHi'nd book ? ui- Ho not thick it wat : it wai 
akiiidof mcmoraojdum book. ^ Didlr^adany thiag out of 
th»c book? -*<. Tou tprncd; orer the . leaves, an^aiked mc for 
JMr. Vig^. I then mentioned the [mfarious tranfa£Uoh. \. \ 
What trsmfadiion, was it a. feparajeiofji: of the union P^*. T^** 
.the word nefarious was applied to |hat ' i^. Yott have mention- j 
«d a good deal of conrerfatton that occarred- at (he; table about ; 
dividing the unipti^ — W. I Have mentioned every thing that I 
srccoUca did pafs. ^. Were ihc ladica prcfent— did they ukc ' 
«|i)rpa|rtin the converfation ?: ^. They felt it, ^ You hare ; 
fnend0ned about Congrcfe fitting. at Pitcfburg : was that a jocular ; 
part of ©ur converfatioii ? //• l had no doubt but it would be fe. ^ 
^ WJio were piefent with Judge Tighlaian wh^n he came to fee \ 
you ? v4. Gen. Neville and Judge Roberts^ ^.^Any other per- 
fons-ffom Pittiburg, W* I am fatisfied there were not : I had j 
. invited ihemf#r the purpofe, andno body elfc. ^ Thccojivei- j 
fation atdinncryoudidnotihink any thing like confidential but \ 
yocttiar ? A» My real fentiiaents and views (whatever mj P^^^ \ 
ner /tiight have been) Hvere what I have fitid t^ yptt» . ^.^^^^ 
ydu yrcrt ferious at fome, l;imet aod not at others i 4- I was al- j 
wjiys Serious. ^ But>yoa fuppafed thatJn a -certain number pf 
years Coogrefi would remove there ? A* No* I fai4tb«it when . 
our population incrcafed^.we feould not be fatisfied to go oyer . 
the mpuntain for our laws, i^. I think, you once « lived on the \ 
Mifliflippi ; did .you go with a dctign to fcttU,' there? yi. I dal i 
.go there, with a- vietr. of feeing the place. It was with the ap- ; 
•probation of my country, and of the.Sparii(h government;. There , 
was. another obje^, which was to didribute out lands. The 
place I went to was cilledNew Madrid on the Wcftcrn fide of 
the Mifliffippi. ^, How long did you liv^ under the Spanifli 
government i J, Aoout 30 or 40 days, that vras all. That was 
in the. year 88. ^. Did you acqurre any iand there ? Jt^ I am , 
iold that I have acquired fome. One thing 1 recoU^jf^i that J . 
deteded a Briti(h fpy, who was gMd to make his efcape. 

• Gen* John Morqan called in by Mr. Burr. — ^. Do you j 
recolle^l Judge TiKhlman and other gentlemen coming to fee 
your father. Ai Yes^.' ^.: *^hat ^<^a:S the capacity of youf fa- 
' ihcr theuy as •to memory^ or to, gi^is inform?ition ? A, He was 
very unwell, at that timc^ > ^ Had you jnotoccafion t* make apo- 
to|y to Judge Tighlm&n> as io the Uare . of his mind i A. I did 
tell Judge Tighlmantiiat my father wasan.old «|iafi, thatheMT^s 
^j:o forget perhaps, and that, . like other old men h'e told long 
ftories, and made repetitions. , 

Mry M'R^. . Do f o» f ecolie^ |he reply that v^as . «»ade by 
yourfelf or your brother after tl^e mentioii of of the *2o^ vp^^Vk to 
af(tj|tckCongrefS| afdTthe 509 meu to take New*' York. 
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Mr, Buhir t)fOti|hr ihit -vds an improper ^ucflion : he vriflBn^ 
the Cottrc to intcf Fere. ^ ." 

Mr. M^Rag. M^ {intention Mras ^niy to a{k a queftibn iipo» 
thecridcncc already given iii. Do yoa rccollcft whether^/r altcit 
that fubje^t vsrt memioned, any titing^ was faid relative* to the 
chara^aer of the people Weil or Euft of the Alleghany monntatn/ 
A: I maft cortftfs that.! felt myfelf fomewhat^ hurt- at the mo*. 
iflcnt : i tarned'rou^d,an#faid, "By God, 8 ir^yott cannot tato 
Canrtonfctttg with that force." Col.- Burr faid, ** Confme yoar*. 
felves on thh fide of the mountain, "^ or fome words to that efic£)u 
^ When Col. Burr aflced you about raifing a regimeut, was. 
there any* anfwer made ^ J,' Not a word. . 
^ Ma Burr* Do you #emcmbtr whether the probability^, ol a- 
S^anifli war, waaa fubjc^ of conrerfation i A^ Yes, 1 thioki 
it 'was.' '...-.. X 



Teflimony aj I'homas Morca^nt. 
(fc the evening of the aift of Awguft,* iny fathsr received a 

, letter from Pittibufg, by thchand»of fome perfon, the Ggnaturei 
w vhfch T^as Aaron Burn - In that letter tluc writer eommuniw 
catcd his intention of dining with my father eH^tiic following day : 
keaifo mtntiotied that he ihould take the liberty of introducing % 
friend. My father r<fqiiefted my broi?h«r and^myfcif to- meet him^: 
which we accdrdingly did:;; Nottung of importance occurred ^vt-^ 
ring our ride iii my prefence. GoL Burr was generally with 'my^ 
brother. Cal. Dtapiedfc ^wi9 olteh with myfdfj aad ibme-r 
times we were promifettowily together. Whilft Ave in^eire at din-^ 
ler, Col. Burr, emphatically, as I thought, confidently andear^ 
neftly faid, that we (meanirrg the people of the weft,) would be 

« fcparated in five years from' the Atlantic ftates ; the Al- 
leghany mouptain to be the* line erf divifioa. *Hc faid that great 
nambers w^rre ntyx ncceffary to execute great 'military deeds y ail- 
that was wanting, was a leader, in whom- they could placeconft.' 
^nce, and who they believeci woUW carry them through. ' This 
coavcrfation occutred during dinn<^r.^ Hfc faid rfiat with 50a 
wen, New-York could be tsiken ; and that with 200, Oo»gre(i« 
could be driven • into the Potowmac. * 

To the hft obfervatiott, my brother, I think, indignantly replietf^ 
*^By Godfc Sir, you cannot rake our litle town of Canno'niborg.*'— ;.' 

i Col. Burr's *eply to thiis obfervation wasi " Confine yourfclf t<> 
this fidaof th© motintain, and Fll not 'contradift you," or wordi 
tothateffe<a. Col. Butr withdrew from the room where we 
«Qcd ; atW on reaching the door leading into the entry, inviicd 

I ^^'^y • "®*'> ^^ go ^<it with him. When we had arrived at the^ 
wckdodr df the entry, out of hearing of any other perfon. Col/ 
ourr cnqaircd what my purfuits were. I informed him 1 was ftu«* 
«ying thclaw. He then faid, he wts fure T could not* find em^^ 
r^7<^«Qt for either bodjf or mind-, and be faid that Aera were^ 
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4r dked, if there were tioti a dumber 6( jrooilg mm In f%it&tix$ 

I fimiiarly fituated* He faik, that under our government thert 

« ' wasnotflcotirogement for men cyf talents ; that John Randolph 

had declared on the floor of Confj^refs, that men of talents were 

( dangerous to the government. He afked tMCj how or Hvhethet f 

would like a military expedition, or lifei I carinot reGoHe£i which* 

My anfwer was, that it would entirely depend upon the objeift cr 

caufe, for which I was it fights I think previonfly or cxftaioly 

• foon after he faid, << I wiih yot were on your way with me.'' 

y After aiking Coi. Burr codcerning a young man (Mr. Duer) Uvia^ 

^ at N<w-Orlcans^ with whom I had a: flight acquaintance, he faid 

he was doing well ; and he then fpdke of Diier's brother, who? 

was aJfo doing Well, as a lawyer, but that he had mudi rather 

ke at the head of a military Corps. Mr. Morgan ihen propofed 

to itale the ileps which his father had taken to defeat A. BurrV 

projefls^ when he was (lopped by the Courts 

Crofs cxamwatiw* 

Mr, Bnrr* Had you ever fcen mc befor<i this fime? A. Per- 

liaps I 'did three years ago, but I never fpok)e to you. J^. Di^ 

you not relate to me, with fome air of complaint, the negleS, of 

want of means to procure you fucfa an education as was.deifiraUe I 

A^. No. ^ Did I not feem to regret that that country dii 

not pofieft more advantages of education ? jf. My reeollaQios 

on thacfubje& is very flight. ^ Did you not complain about 

wafltng your time ? */* I recoUe£k nothing on that fubjeft fcut 

your reiDtirk that I furely cx)uy not. find employ nient for either 

' body or mind. ^ Where were you Audying law ? jii Ai- 

home. 



: Mr. Haf. Our objc^ is to prove by ^i> tcftiniony# the afla^ | 
•flemblage of men on Biannerhafiet's ifland. It goes of eourfe t9 ; 
prove direflly the overt aft* 

, Jacob i^LLBRiGHT. Thefirft I knew of thi$ bufinefs was i I ' 
was hired on the ifland to help to build a kiln for drying com '$ ' 
and after working, fome time, Mrs. Blannerhaifet told ine, tfau ; 
Mr. BlannerhaiTct and Col. Burr were going to Jay in provifiont 
for an army one year. I went to the mill, where I carried the cern 
to be ground, after it had been dried. I worked four weelc$ on that j 
bufmefs.on the ifland. — Laft fall (or in ':;dptcrober,)after iSlanner- ■ 
fiaflet had come hom6-*fae had been promifing me money bt 
ibme time; — I flept up to him* He had no money at the timer 
but would pay me foon. Says he, « Mr. AJlbright, you are a 
Dutchman." But he aOced mc firft and foremoft, whether I 
would not join with htm and go down the river. I told him, I 
did not know what they were upon, and he faid, ^* Mr. AUbright, 
we are going to fettle a new country." And I gave hin an aft- 
lyer^ that I would not like to leave my family. Ho (M, be i\i 
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iot want any farnilles to go along with him. Then, he f aid to 
nie, " you arc a Dutchman, and a common man ; and as th© 
Dutch are apt to be feared by high nrien, if you'll go to-New-Laa- 
cafter, where the Dutch live, and get me, 30 br 40 men to go 
with us, ril give you as many dollars/' I went home then, and 
gave him no anfwer upon that. In a few days after the boats came 
and landed at the ifland. The fnowwa« about three inches deep, 
and I went out a hunting. 1 was on the Ohio fide. I met two 
men ; I knew- they belonged toi thebpats but I wanted to find 
but; and they aflced mp whether I had not given my confsnt to 
along with Blanaerhaflet down the river. As, we were talking 
together, they named themfelves Col. Burr's men, belonging to 
thchoats, landed at tlie iflarid. When they afked me, whethet 
I had not coafented to go down, with Blannerhafllt ; L put a 
tjueflion to them, I told them I did not know what they were 
about ; and one of the gentlemen told me, they vvcic going to 
take a filver mine from the Spanifh. I afked die gentlemen, whe- 
ihcr the^ would not allow, that this would raife a war with A- 
tuerica. They rpplied, no. Thefe were only a few men 5 and 
if they ,went with ia good army, they would give it. up and nothing 
morl fc^id about it. I had all this coaverfation with the two 
tnen. Thefe men (hewed me what fine rifles they had ; going 
down the river with them.— Then I went to the ifland, and Blan4 
nsrhafldt paid me off i» Kentucky notrs. People however didn't 
[ like thefe notes, and I went pver to the bank at Kcnhawa to 
[ cfiaogc them. I got two of the notes changed ; and one, a ten* 
dollar note, was returned to my hand, for which I wiflied to get 
I filver from Blannerhaffet. I went to the ifland the day the Pro* 
I clamation came out. But before I went to BlanncrhafTct'^ houfe, 
I' T heard that he Was not at home, but at Marietta. I went on the 
I Virginia fide, where I met three oth«r cpen, belonging to/the 
' boatsi with three complete rifles. They made a call upon me> 
f to take them to the ifland in my canoe, and I accepfeejcl (excepttd) 
' to it ; but afterwards I carried the third man, who ilood dofe 
i by n^.y ca:noe, over to the ifland. After being fome time on 
; the ifland, I went down to the 'four boats— Blanncrhafl^et wa$ 
I «ot at hom« yet — and I met fome (^f the boat people Ihooting at a 
* mark. They had a fire between the bank and the boats. I waid^ , 
! «dat the houfe till. Blannerhafiet cams home,. Ke fesmed very 
\ much feared. One of the men came up to alk him for fome-^ 
; thing and he told him *« Don't trouble me 5 I have trouble c-» 
[ floiigh already." He went up to his chamber and 1 faw no more 
[ of hinii I alkcd an old gentleman to go up to his chamber, and 
I change my note for filver. .He did go, and brought me filver. 
I By and bye I heard they v/ere going to ftart that night.— rThink$ 
[ J^ *« rU fee the end of it." Thi$ was the night, of the very day 
that Blannerhaflet got back from Marietta. He got hack before 
Right. When night came on, I was among the men, and alfo 

. ' • w ■ 
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!n the kitchen, slnd faW the boatmen running bullets. One Qf 
them fpokc out tothcothcr$| " Boys, let us mould as many bul- 
fets as we can fire f 2 roands." After that, I faw no more titt 
aftct 12 o'clock at night.« — ^Thcn Blann^rhaflet came down from 
the chamber ; and called up fome of his femnti 9 he had foui* 
or five trunks. There were not trufty hands enough to carry 
them to the boats, and fome perfon called out ray name, and afe- 
ed me to help them: and I carried one of the trunks and mored 
along with them. When we got down, fome perfon, I don't 
particularly know, but I think it was Blanncrhailet himfelf, afkcd 
me to ftand by the trunks, till they were put in the boats. When 
the laft of them went off, I faw men (landing in a circle on the 
ihorc. I -went up to them; perhaps they were five or fix rodj 
from me. Thefixftthingl heard was, their la*ying plans how 
BlanncrhaiTet and Comfort Tyler (hould get fafc by GalliopoHs, 
One Nahum Bent was called forward, and when he came, BJaB- 
nerhafftt afked him, whether he had not two fmart horfes. N. 
Bent anfweted, no; he had but one. Then BlannethafTet told 
, him to go to Captain Dennic, and get his forrel horfe j and N. 
Bent told him, that the forrel horfe had no flioes*on ; and Blan- 
nerhaffet faid the roads were foftand would not hurt the- horfe. 
BlannerhafTet told Nahum Bent to meet him and Comfort Tylcf 
with the horfes fomewhere about Galiiopolis : Bent en^juired how 
he Was to find him out : fliould he enquire for him ? " No."— 
** Have you no friends there ?" ." No." Mrs. Blanncrhaffct 
t1>en came forward, and flic told Mr. BlanncrhaiTet and Comfort 
Tyler*^ that they muft take a canoe and get into it before they 
got to Galiiopolis, and fall down the i}:ream of the Ohio 5 for 
no body would mind two people going down the ftreaiti. She faid, 
{he*d pay for the canoe. N. Bent was tol4 to meet theiu above 
GaUiopolis about day-br^ak, and then they might furround (go 
around) Galiiopolis. Then a man by the name of Tuppcr, laid 
his hands upon Blanncrhaflct 5 and faid, "Your body is in my 
hand in the name. of the Commonwealth ;" or fuch a word as 
that. As quick asTupper made that motion, there were 7 or 
8 muskets kvclled down at him. Tupper looked about him, and 
faid, << Gentlemen, i hope you will not do' the like." A man 
htxt to me about two yards off, faid, " Pd as lieve as not." Tap- 
per then changed his fpeech $ and faid he wiihed hinx luck and 
fafe down the river. • Tupper before told Blannerhaffct, he (hould 
ftay and ftand his tmh But BlatinerhafTet faid no 5 the people in 
the neighbourhood were coming down next day to take him, and 
he would go. Next day after, I faw the Wood county militia 
going down. The people went off in boats that night about' one. 
^ All .'' j4. Ail but one, who was a dofton .,Allhad fome 
kind of arms. ^ How many were there in all ? A. About 
twenty or thirty ; I did not ho#evsr count them. Every man 4 
faw hail arflis* ^ At what time of the year was this ? ^^ ^ 
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do Hot recoiled the particular timf. I lecolled the year, bat 
net the month. ^ Do you rccollcfl; whether it foows in Scp^ 
tembcr ? A* I do not recolleft. 

Mr. fTirt, Had you feeh Col. Burr on the ifland ? A. Yes. 
^ Was he there before Blanncrhaflct \;^ent to Kentucky ? J. 
He Wis. ^ Did you fpeak of the boats under the command of 
Tyler ? a. I did. j^ Did the boats quit the iflatid, at the 
time of hearing the Proclamation ? -^. Yes. ^ Did th;C county 
militia go there next day ? j{. Yes. Mr. Burr. Did you fee Pe- 
ter Taylor converfe with Blannerhaffet that night ? -rf. I do 
not recoiled • Mr. IVirt. How long did A,^ Burr remain on 
the ifland ? A. I do not recolleft. ^ How long was he 
there before the departure of the boats ? A. About 6 weeks. 
Crofs Examination. 
Mr, Burr. Do you knnw Gen. Tuppcr ? A. Yes. ^ Is 
that the pcrfon (pointing him out) A. Yes. ^ Did thefe peo- 
ple, feem to have a mind to hurt h'm when they pointed their 
guns at him ? \*4. No more than I ftated. The gentleman that 
vfzs next to me, who had a fliot gun, told them that he w»uld 
as foon do it as not. ^ Do you riot recoiled faying, on a 
former occafion, that tlicy appeared as though they were exer- 
cifing ? A- Why I do not know : I can tell nothing but juft what 
I (late. ^ Were they on the water or on the land ? A. On 
the land. ^ But was there nothing paffed between their pre- 
fentinglthp guns at Gen. Tupper, and their going on board of 
the boats ? -<#. Yes, there might*, I might have forgot fpme 
things. Lad fall I could have told more* 

Mr. Burr here made fome remark oa the fubjeQ; of the wit»- 
neff's memory. 
Mr. 0^/W appealed to the Court to know if it was right for 
^ the prifbnerandhis counfel to make attempts at confounding 3. 
■ witnefs, or making reflections, 

\ Mr. l3i>its remarked that fuch <' improprieties" as the gen- 
; tieman had termed them were generally permitted , by the Court, 
I on both Gdes, m order to teft the truth of a wittjrfs'a declara* 
'\ tions. 

Ch. Ju/Iice. It will be ftopped when it fliall extend too far^ 
i but in crofs examinations it is gtneraily permitted to a degree. 

Mr^, Burr. The law dir»£ls our courfe: they have a right tq 
open their tcftimony ; »n<l I have a right to open my examination 
li IpJeafc, to the Jury. The objeft of crofs examination is to 
degrade a ipTitnefs if he merits it, and thus to invalidatahis teliw 
mony^ This witnefs will inevitably be degraded. 

Mr. Wirt. I object© no proper mode of extrafting facls 

in crofs examination. 5 but I do ohjefl to fevere reflexions, and 

attempts to confound, before a J liry, becaufe its inevitable ten- 

deacy is to prevent th« truth from appearing. , 

Mr. Hay. It is faid that the objcft of this crofs examination 
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is to di?^rade the witncfs, and it is confidently faid that it will 
be ciFcfted : one thing I pan inform the Court, which is, that 
though this man may be a very ignorant man, yet he can be pre-, 
ved, by his neighbours to be a very honeft man. 

Mr, Burr. Ignorance is of the fame nature as diOionefly in 
the hands of men who are artful. To the witnefs. Were you 
examined before you came here? A, Yes. i^. By whom ? A. 
By Mr. Jackfon. ^ Had he a prirjted paper in his hand when 
he examined yoa ? ^. I cannot fay. ^. Did he read from any 
paper ? A. Yes, he looked at one. .^. Did he fet down what 
you faid ? A» Yes, mod of it. I did not remember fo muck 
at that time as I did afterwards from confidcring it oven ^ 
What time was it that you began to remember ? A. After I knew 
that I fliould be called upon to give teftimony. ^ How long 
was it before the men went on board the boats, after the gmis 
were pointed at Q{:n. Tuppcr ? A. I do not know. ^ Was. 
it half an hour or what time .? A. I cannot fiiy. Any thing 
that lam not furc of, I fhall not anfwer to. What happened I 
believe was between j 2 and one o'clock. ^, Had the men gun? 
in their hands when they were running about ? A. Not at that 
time : they were doing work. ^. Was Mrs. Blannsrhaflet there, 
when the guns were pointed at Gen. Tupper ? A. Yes, die was 
in the circle at the fame time, ^ Was Mr. filanncrhaflet in , 
the circle ? A. Yes. ^ Was Tupper in the infide of the cir-; \ 
Cle ? A. Yes. ^ Was Mr. Woodbridge there ? A. I did not 
know him at that time. ^ After they got into the boats, did 
Gen. Tupper wifh them good luck .«* A. No, that was in the 
circle. ^. What, did they appear then to be on friendly terms, 
and were civil to him i A. Yes, as much as I could fee. $j 
Did they appear to be good humoured ? ^. Did they fliakc 
hands. A, I did not take notice of that. ^. How long had 
you lived with Mr, Blanncrhaflct } A, I worked there fix weeks. 
^. What time did you begin to work there'? A, I cannot tcll> 
I worked thcrfe four weeks and two weeks afterwards, ^. 
When do you fay that you faw me there ? A. I did fee you there, 
but that ^vas when I did not work there, 

Mr. Burr. I beg leave to refer the Court and Jury to the 
time that I was at Mr. Morgan^s as dated by them : it will be 
found that I went down to that country immediately. I {laid a 
Ihort time at Marietta, and that time was the lad day of Augufk 
or fir ft of September, which wjts the laft time of my being there. 

^ To the Witncfs. What was you doing there i A. I was 
•working at the farm when I faw you there, though I was cm- 
ploying myfelf in catching fifli, which I carried up -to the houfc 
for fale : that was the time I happened to fee you there. ^ 
How happened you to be on the ifland at that time? A, I wa| 
there »lmoft every day, before I worked there. J^, Do you re- 
coiled how long it was ago that I was tljcte, and that you work- 
ed there ? A, No Sir. * - ' ' 
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i -yt/ror. How often do you recolleft feeing Col. Burr on rifc 
Ifland;? A. Ouly once. ^, Do you know bow iong he (laid 
;jthere ? A. No; I kept no account of any thin^ then- ^ Did 
pyou live in that nerghbourhood ? A, Yes within a mile of there, 
! ^, How do youknov/ that it was Col. Burr you faw there ? A. 
iThey told jne it was CoL Burr, and I kn^w it from feeing him 
'iiere. ^. Did you fee any powder v/ith the men thart werp oa. 
^i-tbe ifland ? J. No. 

I Afr^ Hay. Were you in the boats. iA, I was not. 
[ Mr. Burr. Dp you know where Gen. Tupper lived ? A. He 
Hived at Marietta. (That is in the ilate of Ohio) ^, How 
1 long is it Cnce you fir il knew hira ? y^. Laft fall, 1 never knew 
:^- his name until that time. I have feen him often fmce. 

Mr. JBurr. I beg the Coert and Jury to obfervc, that in th^ 
I evidence this man gave on the motion to commit, (which was 
taken down by the Court, and now l^.anded by the clerk) he fays 
that he did not believe theiti to be in earneft when they pointed 
\ their guns* Now I think his memory mud be very deficient, 
>^ and I hope that^circumftance will be regarded as an important 
1 4cfe6l in his teflimony. ^- 

^ Witnefs. No I h^d no reafon to fuppofe thena in caraeft, be- 
: ,<;aufe Ifaw no quarrel* 1 did not know what they wer'e after,, 
; and €anno£ tell any thing about it^ more than what I faw : t 
I heard no firing. 

Mr. li'ichhain. Do you recoUeft faying before, that you did 
^ot think them to be in earneft. 

Wiinifs. That was a piece of my opinion ; and that It la the 
fault of a man's giving his opinion without he knows a thing, 
^. What is the reafon for your now believing them to have been 
in earneft ? A. I do not now fay that they were in earneft, 

Mr. Wichham. The witnefs ftates^thgt he gave in his a-ffidavit 
to Mr. Jackfon : we call upon the counfel on the other fide to 
produce that affidavit. If they fay they have not got it^, there i$ 
an end ^o it ; but if they have got it, we truft that tl)e Court 
will compel them to pruduce it. Whether the Court will or not 
is a que (lien of fome moment, hecaufe it may, be called for in 
other inftances. Wc think ourf«lves entitled to every means of 
detc«Sbing the accuracy of witnefles ftateraents. 

Mr. Hay,. I have the paper, but I certainly do not choofc 
that the gentlemen (hould have it. I have not the fmalleft ob- 
jection, on any ground ofvarian.ee that.wQuldbe difclofcd by 
its produflion, but I otjeft to it on the ground of impropriety : 
I fee no reafon why the gentlemen fliould thruft their hands i;ito 
niy port folio for nri\cate papers^ when they fliali fee proper. 
Unlefsthe Court . fhall fay that it ought to be done, 1 , cannot 
I fubmit to its furrender. The Court well know the obje£l of the 
I gentleman in alking for this paper : they will alfo rccolledl the 
^ purpofe for vk'hich the affidavits were* taken. ; 1 prcfiime I»5r. 

[■ ' . . ■ ■■ 
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Jatkron was rcquc(l«d by the government^ to enquire in the ^ 
neighbourhood as to thU tranfadtion. He convcrfed with the ' 
v^itnefs, and obtained from him what he thought right, and then 
vnote it down : and perhapi not in his own words, but in the 
way of general memoranda. Now, Sir, will you fay that fuch 
an afBdavit as this, which the circumftance itfeif roaft prove to { 
be in a crude (late, (hould be brought into Court ; BeCdes, | 
this was a circumflance that happened before the witnefs^s eyes ; 
but Mr. Jackfon put it ddwn in his own words, and whether ac- 
curately or not, is uncertain ; for it w^s enough for hiin to know 
that this' man would be a proper witnefs to the tranfa£iion. ' 

Mr. Burr. I do not pretend now to call for the authoritative 
iBtcrfcrcncc of the Court, to diredl thtf gentleman to give the 
paper up at all events : but I beg that the Court would exprefs 
Jts'fcnfeof the propriety of the meafurc, if it (hould be deemed 
neceffary : But if the Court (hould not be inclined to recommend 
it, I (hall fave it the trouble by claiming my privilege* I think 
I have a right to it, and if I do not get it I fliall take advantage 
of the refufal. I mean to prove the deficiency of this man's re- 
colleftion, in order to vitiate his evidence. 

Mr. Hay. I cannot fubmit to the gentleman's right to the 
pa|>er ; but, however, that no advantage (hall be taken of it, they 
may make all the ufc of it they can. There it is. 

Mi". Burr^ to the witnefs. When you faid that all the men I 
had guns, or arms or fomething of the kind, did you mean all 
the meA at the circle^ or thofe that were (landing about there 
too ? 

Witnefi. Not all the incn in the circle. I only took notice of 
7 or 8 guns at that time. ^. How many men do you fuppofc 
were (landing in the circle. A. I do not know exa£tly, I did not 
count them. ^ How many were about there? A. A great ma- 
ny ahout there, but I do not know how many. j^. What fort 
of guns were they ? A. What I faw was rifles and &ot guns. 



A. No. ^ When did you fee mod aripa, in the day or in the 
/«ight ? 4. I faw more men in the day, b«t I faw more with arms 
in the night. 

Juror. When you fay that all the raeii there had g«n«, do 
you mean the whole number, or do you mean moft of them ? 
//. The whole number, I took particular notice of it when they 

ftartcd, ' . J 

Mr. Burr. You faid that fome of the men in the circle had 
guns and fome had not : arc you fure that you ever faw thofe 
who then had not, with guns in their hands at any time ? A- 
I have dated that part of them in the circle had not guns, but 
that every one Had, as ftiT as I could fee, when ihcy darted. ^• 
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Thofe men who were conftantly bufy in getting the boats ready, 
iand thofc who were running a|»out ; have yoti cycr fecn them 
with gun«7 A. Tes : they had guns when they ftarted,^ ^ 
How many guns did you fee at one time, 4Dr did you fee more at 
any onfe, than at another time ? A. The mod men that ,1 faw 
-was" iri the evening, when I was down en board. ^ Did you 
titx fee more togethci^than thcfe in the eircle ? J. No, not in 
one bunch* 1 faw moil: arms in the day time, but rnoft men 
armed in the night. 

Juror^ At the time of pointing the guns at Gen. Tupper, 
did they threaten to flioot him ? J, What I ftatcd.wasthe words 
that were faid. ^ Wasitfaid in.an angry tone? A, I cannot fty 
wbethpr he was angry, or in good humour, j^ Did you fee 
the arms in the boats in the middle of the day ? A. I faw moil at 
one time in the day : fome of them were lying on rtie fand bar, and 
jfo6ie of them they were fiiootlng at marks with. ^ How many 
;«rai8 do you fuppo£s you faw ? A, I cannot teU. ^. Enough, 
;do pu think, to arm the men who were there ? A Yes, to the 
:teft of my knowledge, there was. 

[ Mf» Randaifh. Da you kn^w that they were the fame arms, 
lor that they were the fame men armed whom you had feen 
tVeforc ? A, I know that they belonged to the boats. 
f Mr. Wickbam. How do yOu kaow that they were the fame 
iwms i Or, how do you know but you might have feen the fanac 
^irms feveral times in fucceffion. - 
^ Mr; Bum Why do you not anfwcr } 

Witnefsp Why, i am not obliged to anfwer what I do not know. 

Mr.Bttrr, You arc obliged to anfwer. 

Juror. Sometimes one nian might have pofleffion of a gun^ 
and then another man haight have pofleffion of the fame gun : 
ihat is the meaning. 

Witnefs, I cannot tell : I fay to the bcft of my knowledge. 

Mr, Burr^ If the gentlemen have done with their witnefes as 
to the overt aft, or whenever they have done, we (hall be obliged 
to them to apprize us, as we have lome obfervations to offer t<i 
the Court On the fubjeft. 

Mr, Hay, We (hall go on with our ^ridenCi ; we have addi- 
tional evid^ence upon this very point. 

Mr, Burr. Very well : we (hall liften to it. At th? fame time 
jl wifti to mention to the Court the irregularity of any part of this 
> teilirnony as a charge againfl: me. 

*' ■ '- " ■ ■ » »■ *■■ 
Ttfttfmnj £/* WrLtiAM Lorfi. 

Mr. Hay Were you on BlanncrhalTetfs ifland i yf. Yes ; 
butqot there at the time when Col. Tylcr^s boats arrived there. 
I was then at ^arietta ; and it was on Sunday that I Went down 
in a skiff with two barrels of fait. ^. How many bbats were 
at the ifland? )4.. Four, j^ H*w many men. A» I can^ 
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not tell you ; but I fuppoife about, betwixt .20 :inc! 2^^ belonging 
to Col, Tylers boats. .^. Did yoa fee any arms ? A, I ivjf 
the pien had rifles. I know that Blannerhairet took away with 
him two blunderbuflVs, one pair of Horfe piftols and a dirk. 
Some fufces were put in the boat ; but not more than 3 or 4. '^ 
And what arms had Tyler's men ? A. Pitlols, Dirks and' Ri- \ 
iles they brought there ; but not all were armed with Rifles. I \ 
know not whether they were armed with different things. Bting ; 
as^howMr. Biannerhaifet's fcrvant, that is his groom, I went I 
down the river with him. ^. Did you fee Taylor and All- j 
briL^ht there 'i ui. 1 knew Peter Paylor very well and I faw ' 
Aiibright. I faw Mr. Woodbriuge too. ^. What time did yoir \ 
fct fail ? A. We were the laO; to embark •, and we fet ofF be- j 
■ tween 12 and 1. Wc parted with General Tupper in the great- 1 
ell frienddiip. i^. Did you fee the prifoncr on the ifland ?• y. i 
I never fa\v Col. Burr on the ifland : Ifirli f^iw him at Natchez 
bout two and a half years ago. ^ What took place after you I 
l«ft the ifland.? A» Ti:at night was very cold. The next morn- I 
ing we ftcpt and made fires. Mr. BlannerhafTet and Csl. Tyler \ 
went afliore and called the company together ; and the.beft that j 
I could make out, was, that the Governor of Ohio had uttered I 
ftatc warrants againfl Mr. Blannerhaflet and Tyler \ aed that tber | 
wanted to make their cfcape as fait as poffible. I went down with ! 
, a party to BayoU Pierre, where — ! 

3fr. .S?/rrcxpreiIed a wifn that the attention of the witnefi | 
fliould be at prefent confined to the traafadlions on the ifland. 1 

Mr\ Martin, Gentlemen had better confine themfelvcs to^ | 
fafls within the. diftrift of Virginia. When th'ny travel beyond j 
the diltrift, we (hall have fome important queftions to bring for*^ j 
ward.. We fhallobjeft to the production of fuch evidence. 

fdr. Hay acquiefccd for the prefent in this arrangement. 
Crofs E^ntninatian. 

MA Burr, Did you affifi: in putting things on board theboatr 
for Mr. Blannerhaflct ? WHuefs, Ye«. i^. Do you remem- 
ber what things they were ? A. I affiiled to pack his portman- 
teaus and faddle bags ; aod alf© my^own clothes. ^. Did be 
not pack up his books in large boxes i A. I never faw him pack 
\ip any. ^. How long had you lived with Mr. Blanncrhafl!£t? A* 
Not above ten or twelve days. ®. How many guns and rifles 
were there in Tyler's party ? A, I cannot fay : There were fe- 
yeral men that I did not fee : I know that there were fcvcral 
young men that came down who went out a gunning. ^ Did 
you fee any thing like military appearance ? //. I fay that tlicjf 
were. in preparation tO'dcfend thcmfelves : they cxpeQed the peo- 
ple over from the mouth of Kenhawa to tear down the houfe and 
dcftroy the ifland. To nay opinion they did not mean to be killed 
without returning fome (hot. ^ You fpok^ of guns in the 
hottfe ; what were they kept th«re- for ? A. "Why he kept then* 
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for his protcftion : the people did not like him irctf well. ^ 
How long was it before you went ©ff. u4. Why about midnight i 
it was very cold : Mrs. Blahnerhaflet was {landing there and flie 
%as crying ; (lie Was on the fa rid bar. 

Jfefr. M^Rde. Were they prcpated to defend themfelves ? 
A* I do not know whether they were or nftt : they were in a 
different rooiri to what I was, fo I could not fee them. 

Mr, Burr. When you firft came to the ifland, did they ap- 
pear to beinffear of being attacked ? A. No, Sir, not till Col. 
'iTyJcr canae dowri." It was then talked of tearing down the 
fcoufe. ^. And did they mean to dfefend it ? J* Yes, certainly. 
I fhould be very forry toftand flill an^il let a man give me a flap 
in the face without returning the blow. ^ Yoa were a very 
little time abfent ffom thenrt ? A, Very little. ^ You did not 
fee Gen. Tupper there ? A. I do not know that I did ; I was 
Vcrybufy, IfawMr. Woodbridge there, ^! Did you fee any 
thing like difturbaiicc dr quarrel ^oiflg On Jimong the people ? A. 
No, Sir there was a good deal of fociability among them, f did 
»ot part with riiy did fridrids in Etigldnd more cdmfortable than 
parting Urith the people cm the ifland. 

^ Juror, Did you know Gen. Tupper at that time ? A, Ycs^ 
I mould have known him if I had fecn him. ^; Did you ever 
fee all the arms that were in the bdats ? A. I cannot tell about 
that, Wh#h I got down the river to the mouth of Cumberland 
I faw a cheft of arms opened. [The wknefs wai^ hete flopped 
from giving evidetice Of any thing that did net occur oath^ 
ifland.] 

Mr. M^Rae, \Vhen the things Wcte put on board at the ifland, 
were there arty chefts put on board, or did you fe« any that were 
en board before? A. I cannot fay. They might have been put 
on board without rriy feeing thenl : many things wcretakert oa 
bK>ard when I was not there. 

Jur&r. Had yOii any coriverfatioil with Mr. Blannerhailet 
about the objeG of the expedition I A. No, Sir, only this Cvthafc 
if I liked to go with him, he would cloathe We well : and that 
when I got t^ Natchez, if I did not like to go farther, I might 
meet with fOme travelling gentleman that I might engage with 
perhaps. But, that if I went on wjth him to the Wafhita iandsj 
li^^odld give nic a pieCedf land to myfelf* 

Mr, Hay, That , cheft which you it^ opened,^ did it, come 
from the ifla;nd ? A,, No, I believe nOt. . 

Mr, Burr. Did yOu fee any cheft «f attfn pat on board any 
•where ? A, No \^. Did you eVcr fee any gtos in Mr. Blanncr^- 
haffct's houfe, more than he always kept- thferc for his own ufe ? 
A. No. ^. Did yooi' ever fee any with bayOnct*5? A, No. 

Mr. Hay. Were the pcrfons that you faw with the boats in 

*Kc abearance of young' gentlenieh ? A. Yes. Mr, Burr. 

. What do yo» mean >y gentlemen ? A. Why, Sir, they ww« 
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well dreffed, and they appeared to me to be like ntcn'-wKolinJ 
upon their property, ahd not ufcd to hard worlc. They always 
behaved very well to rae. 

' Mr. Jf^irt. What was the ucafon of the bo3ts darting irt Hif^ 
Slight? A Biecaufe, asr I conceived, Mr. BlaanerhafTet fliould 
fciot be taken, ^ Wa> there any alarm?, -rf. Yes. ^ What 
Was it ? ji. WKy^ the govcrnour of Ohio iffucd a warrant •* 
gdinft them «s I underwood. ^. Hid you hear them fay that 
they would defend themfelves ? ui. No^ Xdid not hear them fay 
any thing of the kind. 

Mr. Wickham, You fay there was a talk of pulling down Mr. 
*Blannerha(rct*s houfe, did you know any thing about fuch a de- 
fign ? J. Why I heard at Marietta, that they intended to mob 
Col. Burr^ and hi$ daughter and his fon in law •, and to deilroy 
them. 

Jurdr. Did you fee any bullets run ? A, Yes. ^ How ma- 
ny ? //.I cannot fay. ^. How many men were employed in 
running bullets. A* I cannot tell that. ^ Did they fay what 
the bullets were for i A. No, not thac I heard. ^ What time 
was it they were, running bullets ? -4. In the day time : I think 
in the forenoon. There were many of the young .men went out 
fowling.* 

Examination sTDudlf.y Woodbridge. 
Mr. Hay, Were you on the ifland on the day that Mr. Blan* 
nerhaffn tUrtcd ? 

Witnefs. Yes fir, lllept on the ifland the night the party 
went off. 

Mr. WirU What party do you mean ? A, I allude to th« 
four boats with Col. Tyler, Mr. Srtiich, Mr. Belknap and Mr* j 
Blannerhaffct. ^ "VTcre you at the boats ?,-rf. I pafled thefli 
about d«&, as I was coming over on the ifland. ^ Did you fee | 
any of the men ? A. I faw five or fii men about the boats, and i 
when I went into the houfe, I faw 15 or 2q. ^ Do you know 
the whole number of men together? A. No, I cannot tell:— 
this is about the number that I faw.~-«Having bufinefs^ I enqui- 
red for Mr. Blannerhafl'et at the houfc : I found him thcrc^ in \ 
company with fooie other pcrfons. ^. W?is this about dulk ? ; 
A^ Yes it was jufl: at dulk. ^ Had thefe men their arms in j 
their hands at the tkne you fa.w them ? A. No, I have fio recol- 
ledion of feeing any arms, but a pair of piftols that lay on the 
bureau, in the room where I flcpt. : 

Mr. Hay. .Pleafe to inform the CoHrt and Jury what you 
ktxow on this fubjei^, " 

Witnefi. I will commence with my ftory. About the firft of 

September or the laft of Auguft, in 1 806, Mr. Blannerhafict^ 

I • III I ^ ' »•' II ■< 

* ijec tettimony farther ttnd«r dates of September iBandiiep- 

timber 22* 
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in company with CoL Burr called at our counting houfc at &?»«. 
rictta. It may be ncccifary firft to ftate that I had been conncacd 
iRTith Mr. Blanncrhaflct in commercial bafinefs for fix or eight 
years pad at Marietta, under the firm of Dudley Woodbtidge 
and Co. Mr. Blanncrhaflct obfervcd that Col. Burr wiflied us 
to purchafe a quantity of provifions for him, 

Mr. Martin. Was this in the prefenca of CoL Burr ? A- I 
cannot pofitively f^iy, but I think it mud have been, from the 
circumitahces.^-Col. Burr went into an enquiry of the price of 
various tind$ of provi/ions : and alfo into the expence of boats 
th?it .\rauld be fuifable to take thefe provifions down the river. 
Aftet making a munbcr of enquiries* and receiving fuch infor- 
mation as I could give him on the fubjedl, he left a memoran-i 
dum of fuch articles as he wanted ; and alfo of the boats which 
he wiihpd to h^ve built ;. they were to be of what is called the 
. Schenectady'mpdel, fuch as are u fed for the navigation df the 
- Moh:^wk, above Albany. ^ 

Juror. How m^iny did you have built ? A. Ten or Eleven : 
hchadleft his orders for 15. They were about 10 feet wide and 
50 feet Ipng the largeft ; the fmalleft w^re but 40 feet long. 
4J» /What provifions were ordered I A* There was Pork, Flour^ 
Whlfky, Bacon and Meal. He enquired the quantity that we 
thought, we could purchafe ; and left a memorandum that ^wc 
{hbuld purchafe as much as we could, if v«te couW procure under 
certain priqes. I immediately made a contraflr vith C«L Barker 
_ for the boaj^ : firft to fupply us with tt% and afterwards with 
25. They were to be built on Mufkingum, about feventmilcs above 
Marietta, and were to be delivered at Marietta on the 9th dzy 
of December. On the morning of the 9th br loth I faw fome- 
Cx:oreigJit, armed men going up to take poflefiion.of^hc bf>ats». 
They were militia. This was on the fame morning that the boats 
w^nt off from the ifland. I was going to Blannerhaffet's ifland,.and 
met Blannerhafiit, Comfort Tyler, Mr. Smith aad feveral young 
men from. Bell Pre coming to take the boats d6wn, I told then; 
what had occurred, and that they certainly would be llopped. 
It was agre^ that they would return again to the ifland. Mr, 
Bh rcquefted me to come down that evening with my papers. 

Juror. Were the young men who were going after the baats, 
armed,? A. No, Sir. After I had made my arraingcments, 
. and prepared my papers^ I went down in the evening about fun 
fct. Mr* Bl. and my felf had agreed upon a fettlement, in con- 
fequence of the diiTolution of partnerlhip, for two months before, 
but it was put off on account of one or two items, among the 
reft the draft of Col. Burr^ which I refufed to take on aecoun^ 
of the long fight oa which it was drawn ; viz 90 days, obfctving 
that the draft would not fall due until after the time in which the 
boats and provifions were to be delivered,^ and that I wiflied to 
run no hazard. Mr. BU ^tth fome warmth afked me if I doubts 
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ti CoL Burr's honor ; aud faid if it was not honored he would 
pay It hiinfdf : he would relieve my fears by guarant€cinjf th« 
draft. /L Who drew. the draft ? A* Gol. 13 it rr drew it on 
'Mr. Ogden of New-York, ^ Who offered it to you ? ^. I 
think Mr. Blanncrhafict. > 

Mr, Hay* Do ypu recollecl the tenor of the cohtrat!!, where 
and how the boats were to ht deliyered ?' ^. Inhere wa$ no 
written contraft^at all upon that point, They were however 
bringing them down the Muflcingum from where they were 
built, to Marietta, under the dircftion of Mr. Barjcer t i thfek 
they were takeft pofTeffion of there or juft above. The provifioAs 
which the company had purchafed were lying at IViaritflta, at our 
ftores: I went about funfet to the iffand, and after caquiring 
fer Mr. Bl. w^as introduced to him. • We were an hour or two 
fettling our bufinefs of the partnerftiip. I then thought I would 
go home ; I accordingly went away acrofs the river on my re- 
turn, but there I met with Mr. Belknap : herequefted ma tore- 
turn again with him to the aland, as he had fomc bufinefs to fet- 
tle there with Mr. Bl. I returned accordingly, and about 9 
o'clock went to bed. I was not, as a witnefs has dated, walking 
lup from the boats to the houfe with Mrs. Bl. and Gen, Tupper, 
for I remained in bed, and was not out of the houfe till next naorn- 
ing 9 o'clock. 4^ Had you been down to the boats at all ? 
^. No, not to the biJiits 5 1 was down to the fliorc about 8 o'clock, 
» on ray return home. 

Mr, Wirt. Wa^ the contra£t for the boat$ and other artielei 
inade to yourfelf ? 

Jf, No Sir: it w^s a company concern* Q^ Do you know 
who the boats were built for ? A. No : Col. Burr was the man 
whom I made the contraG with. About the ftrft of September, I 
think ic was, Mr* Blannerhaffet mentioned to rae that he had 
embarked in an enterprize with Col. Burr ; that Gen. Eaton and 
fome others were alfo engaged in the enterprijic. I do not par* 
ticularly recolie£t any other names. He obfervcd to me that their 
-profpeds were very flattering. This hefpoke in the few minutes 
^whieh.our firfl: converfation lafted ; but the next week I was at 
the ifland ; he then went into farther particulars refpecling it* 
The inference that I drew from his converfation was that the ob- 
j#£l was Mexico. \ do not know that he pofltively declared th^t 
to be the obje£l : he however fhewed me the map of that coan* 
try, and {poke very highly of its fertility and beiilthinefs. From 
thefe things I drew my inference. He afked mc if I had a dif- 
{lofition to join. I told him that the certainty of my pfefent fitn- 
iation was rnuch preferable to. an hazjardous one. Ht then re- 
rtjarkcd that he did not wiih m^ ;o fay any thing of the converfa* 
tion thathad taken place. I never heard how the object was to be 
/elFecled, or any thing more than I have related. (^ What articles 
did J ou purch^fe ? ^. I did not purchafe any other article tbatt 
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Pork : that was taken and fold as I underftood, either by order of 
the Prcfident, or ofihe government o( Ohio. ^ What was done 
with the boats ? -^. Some .0f them I believe were fitted up, I 
believe, foreonveying troops for the government down thre river 
to St, Louis. 

Crpfs EMamlnation, 
My\ Burr, In fpcaking of thcfe boats, do you recolleft that 
I reprefented them-^s a fort of boat that would go up ftream as 
well as down, and thatl had fcen fuchoneson the Mohawk. A. 
Yes. ^ Did I not find fault with the clumfinefs of your fort of 
boats ? A Yes. ^ I left it principally to your difcretion, hav- 
ing mentioned that I wanted bdats to afcend the ftream as well 
as to defcend } A. Yts. ^ Were you not much furprifcd to im- 
agine that Mr .Blannerhafi'et could be a military man ? a. Certainly 
I (hould think hira incompetent. ^^ Do you think that he could 
difcover, at a fmall diftanct, a man from a horfe i J. No, he 
cottld not. He reads with his book touching his nofc. ^. Did 
youcv^er hear that he prcte^nded to any, military knowledge or 
talent? a, No^ Sir. j^ Do you know what became of his li- 
brary when became oft' ? A* I underltood that he took part of it 
down the river with him t part ©fit went with Mrs. Bl. and the 
Tcmainder was attached and fold on the Iflanii. ^ Did yau fee 
any part of it packed up ? A. Not as I recolledl^ ^ Can you 
■be confident, within three or four days, of the time I was at your 
counting houfe ? a. No, I cannot : I am csrtain though, that 
it was not later than the beginning of Septen^bcr : I left Philadel- 
phia about the middle of Auguft, and from that cirqumftance am 
(fee more certain. ^ Have you heard that I have been there, 
or in that neighbourhood fincc that time ? A. No, Sir. I tkinlc 
you were to have returned at (ome time, but you did not. You. 
gave me ;i draft for 2000 dollars which was paid by Mr. Ogden, 
and the balance was to be paid when you returned. I hav« not 
feeh you (incc till I faw you here. ^ How large a quantity of 
Pork did youpurchafe for me ? a. It was fomewhat (horc of 100 
barrels. Q^ What became of it. ? A. Part of it was fold by Gen. 
Bucl, an officer of the govcrnmein. Q^ At wh^t price was it 
<:hargcd to me? A» At 13 dollars. It Wiis taken while I was 
^i^er the mountain, and I knew no more of it than I was told : it 
was ftored in Mr. Green's cellar, adjoining to our ilore. Q^ Did 
you -ever demand this property of . Mr. Green? A. No, Sin 
^Did you confuier the Pork as delivered to mp then ? A. That 
I do not know', it may be x matter of difpute yet perhaps. Q. 
What did you liiy became of the boats ? A. I believe they were 
taken by the order of the governor of the Sf ite, and I believe af- 
terwards repahed by order of the Secretary at War, and fent 
with troops to St. Louis. Q^ What were tivc boats each charg- 
ed at, do you remember ? A. I do not recol'c6l. I think the 
whole of them, with one or two Mr. Bl. had fitted up for him- 
fcjf, amounted to about 12 or 130^ dollars. 
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Mr, Martin. Was you that even ing at all down at the water 
fide with Mr. and Mrs. Blanaerkaflet ? A. Nb, Sir. Q^DIi 
you fee Gen. Tuppcr there ? A. No, not that night. .. 

Juror. Did you know that the boats were going oiF that night 
vi^hen you^ent to bed ? A. Mr, Bh told me, that as foonashc 
coold c^mplcat his hufincfe (which ttiight be thrsc or four hours) 
he (hould go off. j 

Mr, Wirt, Tou have been afted as to Mr. Bl's. military i 
talents — give tat leave to a(k y©u iis to his money matters ? \ 

Wiinep, I do not precifely know, but I will come as near as I ; 
can. I gave him 6000 dollars as his moiety of the profit of theba- \ 
Cnefs : and there were perhaps, 4000 dollars in ftocfc. Q^Buti 
what was his fortune worth ? what cafii do yoa.fuppofe he could | 
command? A. Much Icfs, I believe, than is ffcncraUy foppofcd.! 
He had 5000 dolkrs I believe irt the hands of his agent in Phi!a-| 
dclphia, His property on the ifland, and the improvements,! 
coft him about 40 or 50000 dollars — it would not, however fcllj 
for near that fum (perhaps for not more than half or even loccoj 
dollars) except to a perfon of a fimilai: taftc with Mr. .Blanner-' 
haffet. (^ Dp you know of any foreign funds that he poffeflcd /, 
A. No, I do not think he had anyr— I think he fold out of thci 
Englifh 3 per cent ftock, an4 bouj5:ht into the American 8 pcrj 
cpnt ftock with the rhoney. Q^ What do you fuppofe washid 
paternal eftate ? A. Perhaps 20000 pounds, with what was kftj 
of which he purchafed in the 3 per cent Englifli (lock. I fuppofa 
that his property, exclufive of the property on .the iflan4> anJ 
about five negroes, was about 1 7000 dollars. He m^y have otbei] 
property, but not that I know of. , Q. Was Mr. Bl. eftimalei^ 
to be a man of talents and penetration ? A. Yes: he wasamaflj 
of literature : it was eflijnated through the country that he Kal 
€very kind of fenfe but common fenfe. Q^ Would his neaincf^ 
of fight permit him to write ? A. Yes. ^ 

Mr. Burr, What were his favorite, purfuits and palSousi 
di<l he difcover any tafte for chemiftry, mufic, or any otheij 
branch of fcience ? A. Yes, Sir: thefc were his favorite purfultft 

Mr. Hay, Had you previous to this draft, ever received anj 
inoi]ey from" Mr. Burr ? A. No. Q^ Was not Gol. Burr ti 
have returned to the ifland ? A. I believe fo, though I do col 
know that certainly. At the titne the c6ntra£l: was made, h^ 
told me that he vyas to come back in two months, and that.wd 
the time I expefted him : he was then to pay tbe balance, aiw 
take away the property. Q^Did he tell you at the time of the 
eontrad, that you were to take a draft ? A. Yes. 

Air. Lee, With refpeft to Mr. Bl's fortune^ does he owi) 
tie whole of the ifland, or a part pf it ? A. About one half. Qj 
How many acres do you think he owns of ic ? h, Ithink h< 
mentioned to ine about 180. Q^ W^hat did he give for the land ! 
A. He gave 5000 dollars for it before any improvemei)ts wcfi 
jaadcon it. 
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Mr. Hay. I think yau fay that one of the boats wag fitted u^ 

for Mrs. Bl. and family ? A. Yes, one of the large boats \\:as. 

Mr Martina If I undetftand you, Col. Burr had rccicved no 

confidetation, evcft for the 2000 dollars which was paid ? A. 

y No, nm that I know of : at Icaft, he got nothing from rnc. 

Mr^ Hay^ Were thefc boats charged to you r A. Y^s, they 

were ali charged to the company : to Dudley Woodbridge and 

Co; Q^ Who wete they charged to. in youf fettlement ? A. 

They were chared to Mr. Blanncrhsiffet : I did not know at 

\ the time df the fcttientient, that the draft was paid, though I found 

\ it to be fa afterwards* 

Mr. Wiri. If the delivery of thefe boats had not been pre- 
vented by the government, would they not have been delivered 
to Mr. Blannerhaffet ? ji. Yes, certainly, for be had paid for 
the boats by his guarantee of the draft. 
Mr. Burr. Did I give you any order of that kind ? A. No, 
. Sir. 

Mr. Martin. If I under flood you, Col. Barker* was to de- 
' Kver them to the (inn ? A. Yes, he was. Col.. Barker did 
\ not know, except by furmife, who the boats were fon 
r Chief Jujlke, Had the prif#n?r left Bl's ifland at the time you 
\ had converfaiion with him at Marietta ? A. Yes, I confidered 
^ fd — There is oae circumftance perhaps I ought to mention : o» 
BlanncrhaiTet^s return from Kentucky, which was the firft time I 
knew of the intended diffolution of our partnerftiip, he called up- 
on me and faid that we were looking different ways in out pur- 
• fuits / that he intended to go down the river, and therefore wifh- 
ed me to prepare a ftatement of our accounts. As to the boats 
*nd property in the partnerfhip, I fliould have feic myfcif fafe on 
every fcore, as I had three times the amount in my hands, belong- 
ing to the company. 

Mr. Baker. At the time you crofTed the river on the night the 
party went off, did you flay at all on the beach to fee them ? A. 
No, i went dircQly up to the houfe. .^. Is Bel Pr« a village ? 
i1. Yes, it is fituatcd dircdlly oppofite to the ifland. 

Afr. Lee. Was there any noife among the people : were they 
peaceable, or were you di(lurbed by them during the night 7 a. 
1 flepc during the night in a lower room : feveral people cam^ 
through the room, but I was no way difturbed: indeed 1 fcarqely 
rccolleftwaking until day break, when I got up. i^. Did you heat 
any thing like the roaring of cannon, or the clafliing of arms ? 
^. Nothing. 

Mr, Wirt, Was there any alarm on the ifland occafioned by 
a report of the approach of the militia. A- I recoiled that in 
the cQurfe of the eveniag tjiiere was fome noife op the bank of the 
river, which appeared to excite fome fenfation of apprehsnfion. 
% On which fide of the river ? A. On the Ohio fide. .<^. Did 
yott hear any convcrfation about tha reafon of the alarm' ? A. 
No, Sir. 
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^uror. Was it that alarm which iHduced them to go oftirf 
fnch hafte I* IVihJcfs, No: Mr. BI. \v\as determined to go off 
Is foon as poffible : he told me that Co1. Tyler had been waifing 
there two or three days for him, and was very impatient to go. 
.^. Did you fee any thing of the Prcfident's proclamation on that 
day ? A. No, Sir : the firft time I faw any thing of the procla- 
mation was, perhaps, three days afterwaads. They went off ofl 
Wedncfday, and I think the proclamation ai rived oa Friday. 

Mr. M^Rae, Had you heard any thing of it when they were 
going cfF. A. \ might, but I do not know th'at i did. ^. Then 
the proclamation you faw came by the nVil ? A. Yes i tie pofl- 
maiter handed it tome, j^ Did you liar nothing of the pr6* 
clamation being ifTued, and ftnt cxprefs to the county of Wood ? 
A. No, Sir. It was faid that the boats would be ftopped. ^. 
What, without a proclamation ? A, Perhaps fo, I do not know. 
1 think it fecms to prefent itfelf to my recoUedlion that I heard 
fomething about a proclamation from our printer : it might 
have been fent by a difpateh, before thp mail arrived. 

Mr, Hay, Did you hear any thing of a ftate warrant at that 
llmt .»* A, I did hear that the Legiflature of Ohio was a<ftiag with 
clofed doors, in confuquence of information that Mr. Graham 
fcad given ; and it was fuppofed the boats would be Hopped, and 
the enterprise fuppri fled. 

Mr. kFickham, Did you underftand that the Legiflaturc of J 
Ohio woeld interfere with this particular party, or flop thcf J 
boats ? A, 1 thou-ht that they might all be {lopped, men, boats m 
and all. ^ Had you any idea that the Legiflaturc of Ohio r 
would interfere with the boats on the ifland ? J. I did not fup- > 
pofe that they would attempt to exercife any authority in Vir- ; 
ginia. S^. How far is the feat of Government (Chilicothe) from \ 
there? A, About loo miles. They could not have got any ia- 
foimation there of Col. Tyler's arrival at the ifland, | 

Mr. Hay. Did you enquire of Blannerhaffet why be was fo j 
anxious to go in the middle of the night ? A. No, Sir. leer- | 
tainly had my ideas that it was from fear. i^. Did you hear ' 
any particular obfervations from any of the party on the ifland? 
A. Yes. 1 heard Comfort Tyler fay that he fliould not oppofe 
the conilituted authorities, (that was his precife expreflion) but 
that he would not be flopped by a mob. 

'ullr. Wirt. Did you underltand this " mob" to mean, the I 
regular militia' of the flate ? A. There was no milliia then. I \ 
faw the militia of .the county of Wood, the day, or two days af- j 
terwatds. ** i 

Mr. Baker. Did you hear Mr. Blannerhaffet tell Mr. Tyler ^* 
that be had flopped him two or three days, and that h^ did not J 
wifh to detain hm Jonger ? A. Yes. ^i 

Mr. Burr.^ Was there no danger of being ftopped by the j 
ice ? A. YeS| I know that it was very cold and there was M- i| 
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The day. I faw tjie proclamation the riter was very full of ic^. 
j^. h it notuf^at CO go down the Ohio both day and night I A. 
Some do venture, and fome do not. ^ The boats Ctews wrrc 
tomnonly called Tyler's farcy, were they not i A, I under- 
ftopdfo. 

Mr. fFirt. Who tras there living on the idand td be affefled 
by the landing of any nion be&ded Mr. BlannerhafTet ? J, There 
was no other property there but Mr. BlatlnerhafTet's. I heard 
Yerjr little about the party. 

Mr. Surr^ Ho^ many families are livitig on the ifland ? A. 
• I do not think there is more than one family befideg his. 

''ill* ■ 

THVRSDAT, Augujl 20 J ^ 

\ Mr. Bttrr^ Before the gentleman proceeds with hi^evidenc** 

f I will fugged that it has appeared to me that there would be 

' great advantage and propriety in eftabliihidg a certain principle 

I foanded upon the fads which have been prcfcntcd to the Court. 

I The nature of an overt a£l of treafon has been acknowledged, 

land it cannot be varied in its nature, Wc have permitted fo 

Iftiach of the teftimony to go before the Court and Jury in order 

to prove to every man that no overt a^ of tteafon has been coiA- 

i jraittcd. The fafls which have Been prefentcd are to be takep; 

tfor granted, and yet what do they refuit in ? It was acknow- 

jVlgcd by the attorney, in opening the cafe, that it was cxpci^ 

firce would be proved : and alfo, Sir, that I Was not prefeat 

It tie time of the overt aft. Further, that f am to be connedled 

^ith other perfons, in a£ls done by them in my abfence, and, 

tvcn done without my knowledge t and that other fa£ts, brought 

for diftant places arc to be brought to be coancfted with thofe 

lone at Blannerhaffet's iflaod, in order to give to the a£ls done 

ihcrc, the name of treafon. Now, Sir, if the gentlemen have 

>cen miftaken in thefe things* it is right that the Court and the 

kountry (hould be faved the trouble and expence of going farther 

\lnan inveftigation which can afford no polTible good. 

Certain expreflions ufed by the Supreme Court at Wa&irigton 

have been produced } which opinions have been totally mifun« 

Sdcrftcod. The point which 1 now mean to bring lip is, that 

: filch cvidertce has never been admitted in any Court, by any 

yudgc, nor at any period : fuch si queftion Was never required tt> 

Jic debated. I need only refer to the gentleman himfelf^ to pfOve 

ithat the opinions given at Wafliington ought, not to hai^ the 

Srcight of authority. His arguraicnfc and bis very language will 

Ve fttfiicient to efl:abli(h the point now made» to ivit : that noth<- 

;)tg is to have the weight of authority, except it goes to the poinC 

'^nder confideration. Now this was a mere incidental deciHon 

if the Supreme Court, and not founded upon any point at iiTue. 

Sow, we have a right to call «pon him to fay whetber an af^ 

■ tmblagc of men merely can be called^ or anyway tortured iHt* 

y 

Digitized by VjOOQ IC 



(176) 

the name of ** levylilg Wai*." This pbmt muft be inevitably dc- 
lermhied at fome (lag^e of the examination 5 and therefore wc 
eoiitead for our ri^ht to require the prcrficutor to fliew that every 
witnefs wiilgive tcftimony to that point, or his teftiraony wili be 
null, and, of courfe, tinncccfTary. Another point of couGderablt 
iifnpottahce, mtift alfo be decided before ihe iflue, fowit: wk^ 
iher a perfon not prefertt r remote j in another diftria, andata , 
dillancc of upwards 106 nailes, can be confidered, in any pof- ' 
fible 1-gal canflrutSion, to be prefent, or concerned in the tranf- 
adion, fo as to make him a principal in the guilt of it. We : 
fay that it cannot poffibly be. Further. The genileman auft 
fee that the neee City of examinirygthe remainder o£ thefe 135 wit- ' 
«effts is done away, becaufe their teftimony can have xiq bearing ' 
on the cafe, aiKl confequently ail fach fort of teftimony isinipet- . 
tin^ut to it. 1 

If the gentlemen mean to expcdl to prove the overt afi: if' 
they mean to prove that I am the fourte oi the whole tranfadifin:- 
and if it was fo as that there was any thing like an aft of violence* 
on Blannerhdflet'a ifland ; and was a£lual war waged; aftualj 
exertion of force uf«d, a colfifion of arms and the like, then to-, 
be furc the cafe wiilhave^i right to go on that point : but even 
then, there would be an abfurdity, becaufe my being at that time 
at a diftance, where I could nor tak= a part in i-t, what can it 
pcflibly have to do with me ? The cafe is different from what tM 
gentlemen think it is. Well : if it be fo, or there be a doub? 
about it, or in relacio*n to the opinion referred to, it is right t^ 
^flc the Court what was the opinion given at Waftiington : whe«^ 
ther it has a reference to this cafe, or, indeed, whether it refers; 
to any point whatever that was then in difpute. 

I crave the patience of the Court a^d Jury for this feeming in» 
terruption. But itfurely is important for us to fettle this prin-j 
ciple primarily : what is the- jaw on this important point / It w 
a queltion which never has yet been decided in any Court, or bj| 
any Judge, and it is proper that it (hould be now fettled, wheal 
an importantcafe depends upon it. I confider that na time cart 
bewailed in the examination of this principle, and 1 truft th^ 
Court will lifUn to the arguments and authorities with paricoccj 
The gentlemen who are engaged with me as my counfci will en^ 
large on thefe points, and, if I am not miftaken, they will prove 
that this is the^ moment when the argument and decifion wi^ be 
moft applicable, . becaufe upon the refult will relithe future fate 
of the cafe. What is, and what is not applicjible telUmony^ 
what is and what is not treafon by .our Law and Conftitution^ 
are qaeftions which will now immediately /bear upon the progrefll 
of the cafe; If it is any thing like a colUfion of arms, or aiif 
other kind of treafon, the evidence may be collated to prove ; or 
whether,' by examination, it can only be, what has been dcno-s 
mihatcdji ace cflbrial treafon, w^ill come iato vi^w. Now^ if mj^ 
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fj(!eas ate rights the geneleman roeans to argue thsit a bare aifem^ 
' Wage oi mexi^ cout)kd with previous Ircs^iimable declarations, ir. 
j trcafon. I undei^l:Und that they mean to contend farther : that ar 
rpcrfon not being prcfent, Init absent from the.plnce where the 
I trcafon is laid, ht havhig counfcled and advifed the operations, 
IJhoitld be d^enpminated a principal in t-he treafon. 3nt this, I (ha'l 
kofitend is a fpecies of conftru^ive treafon: again.; I ihall aik 
[what an acceffary means, and prove tjiat if it means what they 
Ink it doea, > re for t , mull be had to the exploded common law 
England. Thefc queftions, Sir, will demand fonve attention 
001 this Court, and it will be extremely inter? fling to the coun- 
at large, bccaufe every man might l>e afFe£Ved by it. Gen- 
lemcn ought tp cpme forwatd and fay tbat they mean to charge 
upon the common law. That though there was no force ufed 
reality, yet, by eonftru£i:ion', there was force ufed— that 
ugh I was not perfonally prefent, yet, that by conftrudion I 
ras prefent — ^th^t though there really was no military array, yet, 
y conftruftion, there was military array. Now, Sir, we totally 
|fd entirely deny all thcfe things upon the foundeft principles ; 
M it is fiiil time that it.Oiould be known what is, and what is 
pt, the law on the fubjcft. 

Mr. Hay^ I have no objeftion to any fair^enqM,iryinto thefe 
inciples, but the gentleman's motion is premature, and his 
ndufiuns are incorreft^ I believe that tedimony will be in- 
Hiuced, and that prefently, which will give a y^ry different 
»£t to the tranfafbions on Blannerh^^flet's ifl.ind, to what ha$ 
pcared. There was not on that ifland, wh^t Mr. Lee calls 
>6pen war'* I admit: there was no «* colJufion of arms" nor 
ihard knocks," but we will prove that there was military array : 
s^t the ru^ti were collefted for military purpofes, and that a mi- 
iryobjeA was in, view. But, Sir, it ii^ impolfible for me at 
it time to fay. in what precifc light the tranfadlions on Blan- 
!bairet'& iflaad vnWX Ultimately appear, bccaufe new light is every 
Kaent coming in. But,. Sir, after all the knowled^/@ which 
tGourt has had expofed.to itof ifhe tranfajftiou. and with the 
pertain ty 0f what might be brought to view, will you under- 
kio (ay that an overt aCI; of treafon has not been proved, and 
\i it cafinot be proved ? An overt a£l of treafon is a poiht of 
t, an4 tlie tim^ and manncrfor that, fad Co be afcertained is 
the Jjury , when they retire to their room. It b> the province 
^e Jury* and th§ir's only, to fay whether the a^ h-^s or ha? 
been commi'tted. Now what is "the cffeft of thefe obferva^ 
Is which you have heard i Is it to fave the time of the pub- 
^ No, Sir, it is to arrdt the progrefs of the enquiry : it Is 
^vent the public from feeing what they, ought to fe-e, and of 
kwing the a£ls which have been comniittfd, and to lead them 
5ly te conceive that no aA, hollile to the trajiquillity of th^ 
ntry ha3 becH commited. Sir, it is in vain to talk about time, 
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when tli€ fubjea of th* peace and tranquillity of a nation i^itwct ; 
tigating, and when plans are about to be developed t»4ich miy 
hazard it. There is fto privilege-r-rio authority in this Court, 
or in G. Britain which affords a power to arreft enquiry, and tQ 
tell the Jury that the aft has not been proved, and therefore there 
is an end to the cafe. Sir, thofe engaged in the profcciition have j 
avowed to the Court that certain a£la wiii be proved, and dic| 
Court hav^ dechred that we Should go on with our tcftiwony ; | 
let not the enquiry therefore be arrcfted in its cottrfe to that " 
proof. When the wj|olc ojf the teftimony which belongs to thcj 
accufation -ftiall have been laid before the Court, then it will W 
in the power of the accufed to addrcfs to the Court a motion for 
inftfufting the Jury on any point of Law which the ciitumftao* 
CCS of the cafe might require. It will then become the da^y 4 
^he Court to take up the fubjcft and fay what is the law upon thd 
cdfe : the Jury upon thk will take the f?i£ls under their yk^i 
and regulate their verdt£l agreeably to the la^ and fa£la (hatnU]^ 
appear. 

I did not underftaAd, diftinftly, the purpofe for whiph M 
^ccufed made a remark on the common law of England. S'l^ 
we dp not rely on the common few: the faS is, we leave tW 
jcommon law out of the queftion. I do not anderriandi nor etd 
did under Aand^ how the cpmmop law had any thing to do "^'4 
^n enquiry before any of our courts, except it was, any ^^d 
it adopted by ftatute. I am perfedlly willing \o fte^r clear d 
|he common I^w, and go entirely upon the principles of ftatitucl 
ary law and cemmon fenfe. The cafe is a charge for overt aSl 
Tteafon in levying war : wijl common fcnfe fay, or will ourft^ 
tutcs or conditution require thiat the perfoii who produced 'i 
this commotion fhould be prefent when the battle Was fought,j 
even when the troops were collefted for the enterprise ? I cd 
ceive the queftion to be, whether the accufed was principally co 
cerned ^with it— whether he did projeft it and Carry itonwi 
o dc fi gn to cpmpleat it. Now how is this to be afcertaiili 
fully, Sir, urilefs we are permitted to go on with the evidcnd 
Mr. ff'f ckkam ohkxvcd^ that the attorney for the U. Stafii 
having heretofore promptly expreffed himfelf inimical to refi^ 
tions about views and intentions in the rnan^er oT pr«fccuq| 
tlie enquiry in, ro this cafe, he furcly did expeS that gentlcmi 
out of regard to the correitnefs of his own admonitions, wM 
have withheld any thing which had that tendency before a Ju« 
on the contrary he has thoi^ht proper to charge our mothreti 
atifc from a defirciof courting the public car : but for what || 
pefe can fuch expreiTions be ufed, as, that vf0 wifii to mi&eaAi 
public as to the views of Col. Burr ? Let the gentleman pud 
his own admonition, and we will join with him in declaTingj 
we ever have done) that popular appeals, before a coui^t aijd [ 
jry, ought \g be laid ^fifle. \ 
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The gentlemaa fays that light b breaking ig^ upon hka everf 
moment. Whether this light isas to law or fa£l, I -will not pre- 
tend to fay, but I muil give my #piiiion that it is as to h&y for 
I may be pardoned in faying that as to • Law ifiot one folitary raf 
has ever broken into his mind. I think that we (hall prove, evcti 
ito himfelf, before we have done, that he ought to abandon aU 
ideas that he has ever poffeflcd the lead glimpfc of knowledge of 
the law onT reafon ; and that even the fanguianry and tyrannical 
.Jeffries never proceeded upon principle^ more diametrically oppor 
fite to hiiman rights thari he has done in the prefen profecuttoii. 
I am yery willing to fuppofe that he has done it without intentioo^ 
butthe oppreffion is nevcrthclefs the fame. It is not wonderful 
that the gen|:lenian fhoiild be totally ignorant of the Law of Trca- 
^n» bccaufe he has not had occafion for any experienceHn it : 
-*nd it is not wonderfvil that be fcould proceed as he has done* 
^vhea he has declared, in this Court, that he is determined ti> 
xotiviQ. Col. Burr. This favors fo.much of prejudice thgt hp 
xould not examine the Law impartially. Such however, is my 
opinion of the candour 6f the gentlenrtan, that l^cannot, that I 
^will not believe that he, or any other man of charader will come 
forward in this Court and diflionor his reputation for ever by ja 
twilful wrong. 

But it is not a proper time to bring for\S^ard fuch a motion I 
.and why not Sir ? I deny that, during the whole of the three days 
ithat have been employed, there has been fa}d a fingle word* 
by any one witnefsi that can tend in the lead to-iupport the in- 
jdifiment agaJftfi Col. Burr. U is proved, and indeed the attor- 
-tjoey declares, that CoL Burr was not prcfent at the time and place 
charged. Now we decliare that it is abfolutely neccflary to provjc 
thefacl o^ prefence at once ^ we fay that the indiftment muft !»• 
evirably fall without it. Now, Sir, if we eboofe to go inito this 
.point, can the gentleman fay that I ihall not be heard. . I am fare 
your hpnours will not fay fo. We might have objeGcd at any 
time, and require the main point to be proved firft, but we have 
xhofen to permit them hitherto to bring forward this blopdy ttan- 
iaction at Blannqrhaflet's ifland in their ovvn way : But at length 
we are obliged to fay that no more teftimbny ought to be beard 
in this cafe. We truft that we fliall be heard 3^ and we npw give 
intimation to the Council that weihall take a\yide and extenlivc 
^ange on the fubjeft, which we have a right to do, mA by whic^ 
we are convinced there virill be x (lop put to the cafe at once. ^ 

Mr, Hay* It is my deljrc, Sir, to cotne to the point of this 
iranla£lion : if we are permitted to continue, we (hall icome |o 
it fooner than the gentlemen on the other fide think, but they 
appear to be determined that we fliall not progrefs at all. 

I never haue heard in this, nor any other Court, a more urj- 
juftifiable expreflion that the gentleman laft upufed in refpefi to 
^y ignorance of the Law of Ttsafon, Sir, if I am ignorant, I 
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crt With you— -if I am ignorant I err with the fuprcmc Tribunal 
#f this countty. The fupreme Court of the councry has told us 
that <* all thofe who perform any part, however minute, or how* 
ever remote from the fc^ne of aftion, and who arc ailuaily 
kaguefl in the general confpiracy, are' traitors." Now, Sir, I 
am willing to incur the diftionour^ black as the gcritlcman fup- 
pofes it to be, of fupporting the decifion of fo refpeftable an ad- 
judication. He may think, if he plcafes, that it is difhonourablc 
in me to ufe the ftrong expreffions of the fupreme Court, and 
acaloufly' follow a crifninal througlr all his offences againft the 
peace and happinefs of the country; and he may think that he 
ought to be covered with laurels, becaufe he is engaged in the 
honourable employment of fupporting and vindicating a man. a- 
gainft the jnftice of his country — a man who aimfd at the prof- 
cation of its liberties and its happinefs. If he thinks fo, he Is 
welcome ; but he muft do me the juflice to fay that I muft aft 
•from thofe motives alone which my public fitoation requires of 
tne. Far be it from me to attempt at hurting his feelings or thofe 
of anyone clfe, but he is furprifingly deceived in me, if hefup- 
pofcs me capable of heing deterred from my duty by his conjec- 
tures or his declamation- 

Mr, Burr, I hope, Sir, the attention of the Court will not 
be drawn afide by any thing whicK may be deemed perfonal a- 
mong gentlemen on either frde. It is far from my defirc to hear 
any fuch remarks. 

The gentlemen were about to proceed to cotineft tne with this 
aft t I deny. Sir, that they can do fo. They admit that I was 
not there, and therefore let the nature of the tranfaflion be what 
it would it cannot affeftme. Again* I deny there was war, at 
all, and no tcftihiony can be brought to prove that there was war, 
and furely'the article ^umr, is of imperious neccffityin the charge 
of Ireafin. Now, if this be true, (and that it is true I appeal 
to the Court and all who have attended^ will the Court go on weak 
after week in difcovering nothing that affeft me ? I was defirous 
that the Court, the Juror and the country ibould knnw what was 
charged againft me ; this has been dotic, and it has been found 
that I cannot be ccnncfled with the fa£ls. I demand the opinion 
of the Court upon thefe points. 

Mr. Martin. If the Law is as we apprehend it to be, there 
ought to be fomeihing done to govern and prevent any irregular- 
ities that may be prefertted. The caufe might very probably take 
tip a great length of time if the profeputor is permitted to goon 
his own way : it is a very fickly fe?.fon ; the probability of fiek- 
ncfs among fome of the Jury or the Court, is very great : which 
would prtvent the caufe go^ng on. If one xyi the Jurors (hould 
die, however far the cafe may have progreflad, the; c^fe muft be- 
gin anew. But what an immcnfe inconvenience and eXjpencc 
would this occafion ? We Ivopc the Court will permit us to go 
on to prove. that the Cffufe ought to flop where ic is* 
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Ch, ^Jitjiice. There .can he .tio iovthU as. to tli^ adiDlflibrHty d 
teftimony — Whenever a wkuvfs is ofF^red ; and be js objeSed 
by the .othei: cbuncil, the tonit is bound to declare on it? 

Mr. H^f. 1 admijt. Sir, of the right of the Ceurt to declare 
as to the ad;niiTibility of teftimony, and hcxpe I am not fuppofc4 
to oppofc It- 

<jh, Jujiici^. I was about to fay that fonie, of the tranfaftion$ • 
on Blannerhafl'cit^s tfland vemaiu yet to be jj^onc i li to ; whether, it 
is confiderablc or not, I cannot fay, it is impoffibU at tlu^ ftage 
of the examination : whe;hcr is it con fiderable or important or 
not, I cannot fay. Akho* in the firft appearance this kind of 
teftimomy may not appear to be material, yet it n?^y turn out to 
be fo by its bearing. I fuggeft whether it may not be as well to 
£0 throu<»h with it. 

Mr. Burr, I have no objefl to that, if they do confine thcm- 
felvesto Bi's ifland ; and liridly to the tranfaclious on that ifl- 
and-^it fo we will hear it. 

Mr. Haj faid that the cont3e<^ion was meant to be proved— 
that tke prifoner was, not only connccl^d, but, principle in it^ 
although abfent. 

'Mr. Wu'kham. explained : that he meant mcr<:Iy that Mr. 
Hay w.is un:.iccuj[lomed to. the Laws and DoclrUies otXrcafon-rr 
ihat he took tht- fubjrxl:. up (as. was his dury to do) altogether 
£K parte \ and ihat the cumraon Law of England on the fubj^ft, 
ought ifatker ro.be regarded in deteftation than otherwife. 

Mr. I'Lp; obferved tiat If the fubjetl'of national indignation 
was exprciTed at would arife, not from this bar, but from the 
developni^nit which the documents and evidence would prov«~ 
H^ woculd progvefs with the tedimony, 

Maurice F, Beikfmpy a witncfs, was called and fworn. 

Air. Hay. Pleafc to ft ate to the Court what you know of 
the circumltances on Biannerhaflct's ifland. 

Witmfs. As to thecircumftaiiccs there, I know very little : all 
that; I know is by converfaticn I had with Mr. Bhnnerhaffit. 

Mr. Hay, Relate then what you do know, or what pafied 
as to the accttfed. 

Air. Burr. This is the kind of teftimony which I objedl to: 
ic will be contended from fuch teftimony as muft be given, as to 
this tranfaftion, that I had a knowledge of it, and therefouc 
0iuft necelTIirily be conneded with ij:, Jfhefe principks wBl be 
again contended for, antl I do not with to heat thef^ princijplef 
again and a^ain to be ufed, in oppofuion of every thin » that is law. 
I know, however, of noobje€ll6a that I can have to this witii;£i*s 
particular ftatement. 

Mr. Hay. ^ 'P.'iis witnefs will prgx'e, direft, the tranfi^llons 
th It were immediacely conne6tcd with the circunftance at Blan* 
^t^rh a ffct's ifland. i lubmitjt to them, whether it is not beil to 
go an with the tranfadtions down, to the moutii of Ciimbcrlaad 
river. 
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Mr. iih^ir. Ddes the gentleman mean to fay that the wibef* 
ii^CT fawme in Virginia at all ? 

Ck Juftitt. Is the poitit that you mean t& make — that con- 
Verfation out of Virginia cannet be given in evidence, unconnec- 
ted with the other tranfaftion ? 

Mr. Burr^ Yes, Sir, we me^n to (late this as an hypothcfis* 
1 do not fuppoft that a fuppofition will ever be made that I was 
l^refent at the ifland^ it mu(t be made upon the whale traafac- 
tioo: but whatever (hall appear, as I laas Hot at the ifland, cati 
have no bearing on my cafe. Now, if I was not there, is it pro- 
per that any converfation with me at a diftance, (liould be brought 
in to corineft me with any circdmflance wherein I took no pan ? 
If the witnefs Can teftify to the point of the overt aft, we arc 
willing he fhould proceed j but not in the way of proving by dif* 
tant converfation. 
J^h. Jtiflice. 1 am not tmderftood^ 

[Here a very defultory convetfation enfued between the Chief 
Juftice — Meffrs. Burr, Lee and Mat'tin> and Mr. Hay,] which 
upon the whole was urtinterefting-^the defendants dated that 
nothing had appeared or could bi^ produced to corineQ: the prifon- 
cr with the tranfa£lion, he being abfent ; and there being no 
treafon in the tranfaflion, the itidiftmexit coilld ndt be fupportcd. 

Meflrs* Hay and Wirt contended that it was the fame fpecles 
©f evidence which had before been producedi, Upon the autho- ^ 
rity and permiffion of the Court : If they bad beeit permitted iff 
produce teflimony from Wafliington, Philadelphia, ^e. &c. to 
ftew thedefign, why fhould not other teflimony «f the fame na- 
ture b« admitted* The evidence given did not go to the overt 
a£l, but to the dcfi^n with which certain traniaftions were 
brought about. As the intention formed a part of the crime, 
they were permitted to go beyond the a£is themfclvcs to ftictv 
the intention, afid it was with this vie>* that they wantdd to pro- 
ceed with this and other witnefles. 

The Gouri ultimately decided that, as it was not pofllble to 
perceive the bearing of the evidence, or how far a proof of the 
intention might connefl: itfelf with the charge, any evidence •f 
the fame defcription as had been given it was bound to hear : ail 
that related to the tranfaftion on Clanncrhaflet's ifland and that 
only^ was the proper fubje£l of teftimony. 

Mr. Hay. Then we fliall be under the neceflity of divitilng 
our teftimony, and reft riding the evidence of the fame man from 
gding beyond a given point. 

Mr4 Lee* That can be done, it was the courfe pur facd before 

T(ftmioffy ff Sm^on TQot%. 

Mr. Hay* State to the Court and Jury what yo^ know as ti 
th« affemblage of naen on Blannerhaflet's ifland. 

Wiinefu I never wa!5 on the ifland at that time; b^t I was 
•ppofite to it* I faw a number of men and boats. 
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J^. yni^n i»7ifS thk f A. IfPmiftatenontwas oii the i8th* 
*f December, I arrived op pofit^ to the ifland about.dufk •, it waj' 
about 150 yards acrofs. ^ Do you recollcft any miHtat-y ap- 
plbaraoce ? 4* Yes, Sir r in the evening thbre was a fire Hf^hted 
up, and it appeared to me that, there were a number of men. 
walking about with fomething- on' their (houiders. I cannot be 
fure that they were guns^ but, from the light Of the fire ic^ppcared 
to me that they were guns. ^. Do you^recolleft any thihg like 
centiiiels there ? A. Thofe which 1 faw there walking vj?lth guns' 
appeared to me to be* ccntinels, though I am not .fare. I did not 
go over that night, nor did I attempt to go. There* were boats 
frequently paflitig backwards and forwards, and laHding where 
1 was. ^, To whom did thefc boats belong that were paffmg 
and repamng F A. I cannot fey^' but I imagine that they be- 
longed to the ifland : tlicy were fkiiFs or canoes'. ^. Did you 
fpeak to any of the people who' croj'ed ? A. I did not to any ;' 
i flood as much hid as I poflibly could : I was placed there by the 
governor of Ohio with authority to apprehend Mr. Blanncrhaf- 
fet^ as he was expefted to pafs there. ^' Did you hear any 
thing pafs? A. I did not,* that I could underftand. ^. Do 
you recolle£l any arrti-ngenicnts aboilt a watch word or the like ? 
A, I do Sir. In- the.courfe of the evening, after 1 had ftaid 
there fome time, I obferved that tome boats did not crofs, and* 
others did crofs. There was a particular word given by thofc 
#ho wanted to crofs; ^. What word was that ? -^. Why,- 
when the people on the Ohicfide wanted to crofs, there was at 
^tteftion aiked, whofe boat was that ? The anfwer which I heard 
made a number of times was Ps boat. I took the Watdi word to 
be that, as r heard it a number of times. ^ How far was it 
acrofs l A^ 150 or 200 yards; Every time that that anfwer was 
made, the boatis went acrofs. ^ 

- Grafs Bxaminatkn.^ 

Mn Btirr, How late did you (lay that night ? Au A num* 
ber of j^ours at that place, and afterwards I removed a diftancc 
np tlie river, expe£ling that he might be there. ^. What time 
©f the night was it ? A» I cannot fay : I was walking backward 
»nd forward, but as much as poffible out of fight. .^. Was it 
cold? Af Yes. ^ Do not the boats commonly build a fire 
6n the bank of the river when it is cold ? -^. Yes. ^ How 
ttvany appeared to be walking abbut ? A. I cannot particular- 
ly tell, but there was a quantit^. In the evening there appear- 
ed to be lantkorns going up and down from the houfe to the 
^ats, as if there was fometbing doing, i^.^ How could you 
know that they were fcntincls, might they dot be merely warm- 
hig Acmfelves ? A, Yes, it might , be fo 5 but it appeared te 
n^c that they had guns, though feveral of them were without. 
^ Wdl, Sir, when you fliould want to go on the ifland, at 
any time, would it not be nectflary to hail a boat to take you 

Z 
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wen A. 1f*$. i^. Uo they ever aflc who yeti «re ? /f • Wc* 
they do not aik who you are. ^. Do you thiAk you couid hate 
got over with this watch wcfrd i A. i do not know. 

Juror. Were the boats fevcral times bailed and no boats came f 
A. Yci. ^ Did you ever fee an occafion where this word w» 
ufed and no boat came over ^ A. \ did not- i^. What rcafon 
had you to foppofe that h waa a watch word ? A. Whyr Sir# 
I had been in a military line, as a foldkr, in my lifetime ; '"^ 
bad watch words given, and as I took notice of that word aattffl» 
ber of times, I prefumcd that was a watch word. 

Mr, Burr* Do you Jive on the Virginia fide? A- No, otf 
the Ohio fidt. ^. Had you a watrant from the State of Ohio f 
ji. Yes. I apprehend that the people who bad that word, were 
belonging to the boats on the ifland. J^. Were any of them. 
. armed, that came down to the (hore ? yf . I could not difcorer 
whether they were or not. j^. Did I undeHland you that wjte# 
this word ws^s utfed it never failed to briitg tfee boat ? A,l^ 
not recoiled): that it did. I took notice onctor (wice^ that wfae* 
the word Waa not ufed, the boat did not crofs. 



Tif /^rtwwv £^ Maurice P. BEtitNA4^rf 

On the evening of the loth of December, I was at the ifland 
of Mr. Blannerhaflet ; I a rrived there betwaen 8 and ^ in the 
evening. I iiaikdior a boat ; they a&cd lay nama, and dt^te* 
w?s a fltiff fern over for me, with two fcrvants in it. After I 
bad crDiFed, I met Mr. Woodbrfd^, who returned witii tae t<» 
the hoK^fe. When I entered, I obferaed in the hall a fiumber of 
men ; from a promifcoous view, tliere muft have been aboat 2o> 
Two or three i noticed, that were heav thc^toor, whcro I tn* 
tered the HaH, were, or appeared to be^ cleaning their rifles* 
That was all the arms that I faw r I merely pafied through them. 

Mr. Hay* Did you ever fire any men down by the beach ? 
4. 1 noticed, near where I landed, tliere appeated to be two or 
three boats, and there were fome people about them. I waa at 
adiflance from them, and the lights in the bcmts waa iha onl| 
thinf that made me take tK>tice of thaift. 

Mr* Bnrr. D^d yes not give a watch' wovd when you.baHed 
the boats ? 

ff'ittteff. No, bnly my name. ^ Did any other perfinw 
*rofs that night ? Jf. I do not recoUeQ any. I faw Mr. Dali# 
ahere, but Ldo not know when he cro'&ed.* 



Te/fim$ny tf EvufShX) B* DaNAj 
Mr, Dana* Shalt i ftate to the Court any coaverfation which 
acciirred prevtoua to my going on the tfland, or onty convetfi- 
lions had on the ifland i 

* See the eviditice i^* Mu Mtlbtajf ccfftifmed oh iej^t}nnb€r ^ oni^ 
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Mr. Burr^ Ceofine yourfelf to tranfaAions on the iflandt 

tnd otiXf there. Were you on th&ifland the night thefe peoplif 

went away^ and what do you know refpedtng them, or me, as 

lo that trtknTa^ion ? 

Witnefs, Oil the cvcniTig of the joth of December, I under* 

' ftood ihat Comfort Tykr and his men wcue about to ftart down 

the river. Two other yoang men and myfelf went over to tha 

ifland 5 wc croflcd oppofite tp Btl Pre, where I Hvei a little after 

- duflc ; we took a (kiff and landed at the upper landing on the 

: illasd. There are two or three tandtogs, about 20 rods a part. 

\ We went from there up to the houfe. The hoata lay about S 

I fads belpw where we landed. I heard fome men ulking as we 

fat upon the bank, but could not difcorer any one. In the ball 

oUbe houfe» below ftairs, th«re were a n^imber of men. Thc|^ 

appeared to be all in a hubbub and confufion, about a larg« fire 

'■■ ckat was in the room : { thiok there was one of them that wa$ 

: ratming fome ballets, I paiTed through the room, but what 

number there was. I cannot pretend es;a£ily to fay^>— 1 fuppofo 

I there were 15 or 16. I was iifltroduced into the chamber, where 

I was Mr. Biannerhafet, Comfort Tyler, and Mr. Smith. I 

I think they catlod biip Col. Smith from New. York. There were 

r feverai other gentlemen there. I was introduced to Mr. Smith 

I and a Ik. MCarfeUi who bad his lady there with him. CoU 

r Tyler I had feen the day before. 

i Air. (MffMih a juror enquired if it waa proper to a(k any 
4}iie(lion about any conyer fation which took place between thoft 
I gcatlemen. 

The Ch. Juftice obfervcdthat if the acwfed had no obje£Hon, 
be fiioiiM not. 

Mr. Burr {aid he fiiould not oh\eSt to any qoeftions which th» 

jfary might thkikp^per to make. The <}iicition was not prelTcd, 

Jt^r^n Were any of the pcrfonsj that you faw in the hallf 

apaicd i 

Wiin^s. I do not recoUe£l to havefeen any arms eijcept a dirkt 

Crofs Epcaminmtion. 
Mr. B$frr* Wer< y<Ki a perfect ftranger to the perfons that 
you faw in the hall i 

JFifne/s^ I was, ^ Was thc^e any alarm difcoreted, on 
tkcir part,, upon your going inf A. _Nq there nvas nsft. * 

Mr. Hay. Wc have now done Sir. We^have no other cvi* 
dcnce at this fpot, but what isof the fame purport as that already 
{iren, and here we are ftopped. 

Mr. BoitSf was defirous, before the difcu(&on of the motion 
•^gM* to fuggcft to the Court fome relief to their (Mr. Burr's) 
witnefie% (about 20 he prefumedy fome of whom were poor) he 
hoped the Court would dtredl: the Marflbal to pay them from time 
to lime as their neceflities might require. The Court dire£led the 

^^icf, alkcd for to be given. ____^ 

'^.SeTMrnDaTia's evideacc contiiiucd on Siept, 25. 
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Argument on the motion to exclude farther Evidences on -tlie 
Trial for Treafon. * 

Mr. WiCKHAJvi. May it phafe your honors- 

If this were an ordinary cafe, that were likely to be tt^tminatcd 
within the period, or ten times the period, that i« commonly oc- 
cupied in maknig aid^cifion, we fhoiild not now hare attempted 
to make an interruption : but it is obvioufly not fo, wken we take 
a view of 1 30 or 140 witncfles, which the profecutioit has an- 
nounced their dcfign to bring forward, {and the defendant has a- 
bout 20 to produce in his behalf) and when we fee the number 
of counfcl employed or each fide. From 4hcfc confi derations, 
upon the comthon mode of calculation, we niuft anticipate that 
it will take up weeks, if not months, before we Cball be pctaik- 
t^A to fee a clofe tojthis (already) tedious enquiry ? nay, Sir, you 
cannot have a well grounded hope offbred yoti, that, at thus in- 
clement and fickly fcafon of the year, it will ever be termi- 
nated. ■ ' ^ ^ 

But there is enough already difcovered in the cafe, to fatisfy 
you that, prove wh^t they will befides, the profecutor muft fail in 
his aim, beyond the poffibility bf a doubt. He has no alternative : 
there is enoagh to (hew this Jury, from the ilatement of the gen- | 
tlefnan himfelf, that it is impoffible for him, in any way within j 
his power, to obtain thec.onviSion of Col. Burr ; and the idea of 1 
his proceeding is abfurd, and can have no other effedl, than an J 
immenfe and ufclefs waftc of time, and a long imprifonment of '{ 
the Jury to the great poffible injury of their healths. He i 
ought at once (himfelf) on thefe grounds, to go forward, and a- ' 
gree to clofe the caufe. 

It is admitted by the attorney, Sir. that CoL Burr was not prejent 
nor ivthin tJye di/iri5f^ when iha Overt aB charged luus Jlated id 
have been co:nmitted, I proceed upon this pofition, which I under^ 
iland to be admitted in Fa€t. 

Mr. Hay. I only dated that we arc not prepared to prove that 
he was pre fen t. 

Mr, IVickhain. li it (hall not be proven that he was prcfent. 
Sir, I contend that undei the Conftitution and Laws of the U. 
Stales ; under the Law of England j under the invariable ufages 
of all Courts, it is impoffihlc to maintain ^fuch a prefentment as 
that of levying war againfi the U; States. It mull, inevitably, be 
proved that the perfon was afiually prefent to levy the war, ia 
jpcrfon, before it can be denominated an Overt ABoi levying wan 
I know that t!>.ere are di5la of a different defcrtption in fomefcw ^ 
Englilh authorities, but I fhall be able in its plact to cftablifti un- 
deniable proof of its inapplicability at the time and place. It is 
a duty that I owe, not only to nry client, but to every citizen in 
this community, becaufe every individual is intercrtcd in it : it is 
a duty that I owe tb'pofterity, and which, if it were only for their 
falie, I never would flinch from executing. 
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The firft gronjnd I ftiall take up to prore this pofition is the 
conRitution oT thcU. States. I never will give my tacit af- 
ient to fo dangerous a doftrine as. to admit that, und^r th« con* 
ilitution of our country, any man can pojfthly commit Treafon a- 
gainft the country except he be aSually prefent in perfon to do the 
atl. On that point alone, though there are many others* I flat* 
tcr myfelf to be able to prove to your honors that the prefent cafe 
is not fu (lain able. 

Art. 3. Sc£b. 3. Conftitution U. S. reads, that << Treafon *- 
galilll the U. S, (hall confiii; only in levying ivar again ft them ; 
or in adhering to their enemies^ givi ng them aid and comfort/' 
&c. 

In difcn fling this qaellion, my client will pardon me if I fay 
that i feel a great deal of pl^afure in ftating that it is noc his cafe 
alone that I am now arguing, under this pofition : but it is the 
cafe oi every man that breathes in this community : that I refer not 
to the good or bad deeds of Col. Burr — he may be as bad a man 
as the counfel on the other fide think that he is : or he may be 
as good as his counfel contend that he is. It is an ab(lra€): 
principle that I contend for, relating not to any particular man, 
but to all m€n ; and it will be a governing principle, as long as 
die United States (hall continue a people, with the fame habits and 
.liberties. If our conftitution fliall even " vanifh ; anil leavsnot 
a wreck behind !" yet this will be a governing doftrinc, that can- 
not change. 

The words of the Conftitution are plain, and no perfon can be 
convifl^d for Treafon under it unlefs he aBually levies war a- 
gainft the U. S.* There is no neceflTity of reforting to any artifi- 
cial rules. of Conftruftion whatever, to underitand the meaning of 
ibefe words : it is obvious. But, if we are to conftrue it by a- 
ny artificial rules, where arc they to be drawn from ? Why Sir; 
from the common Law of England, and the rules of Courts there, 
.«onne£led as ihey are with abfurdities* They have put a con- 
ftruftion upon their ftatutes on Treafoii ; and their Courts have 
been governed by it, but /AwV conftruftions, on /A^z> ftatutes, arc 
rtot. applicable here, becaufe our Conftitution/ which originally 
declared what Treafon fliould be in this country, is different 
from a ftatute that was made to alter or improve the con)m:en Liw, 
' w^Jiich before exittcd, as in England. Our Canftitution is a new, 
and original compaft, made between the people of the U. S. for 
their mutual government ; and has no reference to rules of any 
J>anicular Arts or Science, to Jurifprudence, or any fuch thing ; 
hut it is formed upon the. found principles of reafon and moral 
rights ; which are of fuperiot dignity to a ftatute. 

Ifj therefore, thefe words,|according to their natural meaning, 
^illbear the conitruftlon I contend for ; and the conftitution i» 
isfuperier to any ftatuary provifions, it is not. neceflary to argue 
farther on this poiQ,t, untefs the words themftlvcs lead to abiur- 
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dtty* Tte words tBetttfelve^, were introdacf J to.pretetit any 
arbitrary coaftra^ion^ or any dangerous doftrin^, which found 
leafoti and ptopriery imperioufly forbid the g'enia* of our gov- 
erament to permit : and even though they may be fuppofcd to 
lean to the fide of humanity, yet it is a tru: maxim t that it ii 
better for nincty^ninc guilty perfona to efcape punifhment thaii 
diat ont innocent man fcould fuC'cr under an arbitrary and wroog 
conftrtt6lion of taw. Thus, every argument, drawn from rea- 
ioa and prmciples of right, is in our favor. But, if the counfel 
on the other fide will rely upon this arbitrary principle in their 
teafoning, 1 Ihall contend, that their conflrudlionis npt war* 
ranted, either on the principles of EngH(h X-aw, or upon our con- 
Akuti^n. 

Upon th* Eftglifli Law, Lord Cofec {i»hp had jio bowels of 
hiiman kmdfi^fs) vi the firft and principal to fupport the artifi* 
cial and arbitrary conftru£lions, and hits doflrines are contradict- 
ed afid oppofed by many writerSj fince that time, who arede*- 
fierredly venerated for their taients and humanity. The principle 
vkelai^d by him, and which muft be contended for in this cafe ij, 
thart aU are principals in Trcafon, and that there is no fuch char^ 
acterns an acceffory ; and thus thofc who, in any degree, parw 
'•ticipated in it, arc included ia its gailt, by relation^ The rule 
therefore 18 ^borrowed one, and drawn from the word of times. 
Now what is an acceflqry to a faft. It rouft be either an aider 
or abetter before, or at the faft ; or a receiver after the hGL 
But the writers in England have not fettled the dodrtne that all 
iife^ncipafe in Treafon; it is an abftra^l propofition of fomeof 
the writers, atid has not been a£led on, except in the cafe of Sir 
Nicholas ThtogmoTton, if that can fo be denominated j^and ara 
]}0t to fliape our decisions on a principle not tededeven in En- 
gkind. That cafe is reported in i. State trial P. ($3. I will not 
,remd It becaufe your honor can refer to a faithful copy (in, «b* 
ftraA)0fit tnTttcfeer'sBlackftone, Vol. 4. p. 44 appendix* Ifl 
^hat cafe Che charges are various — Levying war and compaffing 
the -King's death, fo that the profccutor bad his chance of con- 
fiding the prifoner under fomc or other, I have looked into all 
thft <Srf«s reipetlii^ aiders or acccfibrics before the hSt, and 
4lifeev«rtio one to vindicate the dofirine that a perfon can be a 
principal tn Treafon or in Felony unlefs he was prcfeut ; and! 
.prefi^mc tbcdoftTine cannoi be fupportcd. . The cafe of Mary 
fipeids, in Tremain's pleas P. 3 is the only caCe where the aider 
or aceeflbr^ of a Tresfon, before the fa£i, has been ever brought 
«eo trial* She was charged w^th aiding or afTifting the Duke of 
MonR)ioath in fending provrfions : fiie was not an acceffory in tht 
Ad, but before, or during the fafJ. This Lady was^ried in the 
time of James 2d. before the celebrated but infamous Jefiries, and 
whether even *<» cafricd this doSrine through or not,-it is im- 
pol&Ur to %> bat eettainly m one except bim did : and I pre*' 
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feme that ne dcrcifion of Jeffries would be called «{» ap*pr«0ii-- 
4cnt in our time and country. 

Tte other great branch of Trcafon within the. Engllfli (Isttute^j 
^^compaffing the JO^g^-f death, Wc all know that this crioic^ is fup* 
pofed to ftrike at the cxidencc'of ihcfgoternmcnti and therefore in 
<hat country it is confidercd as a heinous offence, and we alfo 
know that it is a fpecics of crime which may conM in intention.. 
The agreement or the determination todothea6l makes th«. 
crime, although ho blow be (Iruck. Now, it is impofiibk that 
there csm be aiders and abettors infthat crime, bccaufe every per* 

«, fort concerned in the intention is a principal. It is unlike levy tag; 
tirar, feccaufe it cannot be imagined that an intention or agree* 
mem toleiry war is levying of war : they only become fvaitofty 
by relation, when the war is a£lual)y levied. 

I admit, however, that there are to be found in the English 
books, convidions of a number of pcrforis, who w€r« acceffo* 

; tics after the f^ft ; and it may be contended, upon a parky of rcai. 
foning, that caf^s of receivers iifter the fa£l apply diredly to th« 
fame poiot. I muft adcnit the corre£!nefs of tlic ppGtion, if it 
is made. But it is proper, when v/t advert to thdfe decifions, I0. 
enquire at tvhat time, and under tvhat ctKcumJlatices they were paff-,. 
ed. Lady Lyfle*s Kernly's and Eliz. Grant's as cafes, in 4 
State Trial, pages 106, 141, and 142, and alfo Burton's eafc,» 
relate to acceflbrics after the fa£t. [Mr. W. here read an ax-* 
traift from Hume's Wftory of England, VoK 8. Chap. 7. P. 23$ 

: in which the cruelties, perpetrated by Col. Kirk, .^c. arc de* 
4epicied, with Mr. Humes inference.] Thefe declaratloiis ao4 
thcfe cafes arc precedents. They can find no other. 

But, Sir, lince the revoltttion of j688^ the decificms ,of ttre 
tnglilh Courtis have led to couclufions dire£Hy othe rwife : th«r 
moft numerous cafes of trcafon fince that period have been de- 
cided by Judges of a different ftamp, and who are entitled ta 
the htgheil refpefl. The decifions upon die rebels of 174J do- 
maud otir moft ftrift attention and refpe^ : the battles of C»!* 
Men and ®f Preilon Pans ; and the late Duke of Cumberland'^ 
viftoricsoVer the Rebels, arc not yet forgotten ^ nor are the de- 
sifionsof Lord Matisfield or Sir John Strange : and yet, in the 
whole of the legal adjudications of that period^ we do nott find 
•ne inftarice where a perfon who harboured a traitor was con-v 
vifted of treafon J nor are ieciBons t© be found where the coim^ 
feltersor advifers of traitors are confidered as principals in ,tli« 
fa6tof trcafon. The pretender's efcape, b accurately defcribedf 
and though it was known who had afllfted and harbaored bioi. 
in his efcape, there is not an authority of a fingle profecutloa m 
that cafe for harbouring, counfeiing or advifing^ Btt|, lee us 
fiot draw inferences from the filenceor inafkivity of the officers 
•f thcCtown or of the Court, but let us advert to the piac^ef 

I ftpoft wlutfa the CgurU Caw fit to s^. The fad of thepreien- 
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dcr having raifct! an army to dethrone the fCiifpf, (Geofgc 2i) ^af 
notorious ; that tbe rebels marched from iScotland into England, 
and gave battle after battle is as well known as the cxiRencc of 
;he ifland itfcif, There was no difiiculty in proving thefaftr 
every bv)dy knew it, but the only difficulty (and all that was to be 
proved 'to criminate any man) was, that A^ was there; and en- 
gaged in the rebellion. This was a fituation in which every man 
became a party, btcaufe the rebellion was a jjeneralone, andchc 
pretender had marched into the very heart of England. Now,if 
the government had determined to point out any asrviiSlims, what 
had they to do but to prove that the perfon had committed the 
crime of trcafon in a certain county ; or if «hey could not prove 
thatj to prove that the pretender harl marched into that county; 
and that the perfon charged^ had fomc kind of conne£t'ion with, 
him in the rebellion ; and then, according fo the doftrihc 
of the gentleman, the perfon niuft fiifFer ! But is it fo iff 
reality ? No, Sir. It was neccflary that the profecutor fliocM 
bring home the overt aft of levying war to the perfon charged; 
and to prove that he had committed the crime in the county 
where it was charged. 

—This dodlrinc is laid down in Fofter's crown la'w, pages 3' td 
6, and at the foot of page 6 is a remark particularly cmphatical y 
kwas laid as th« cafes refpeftlvely required. Now,- according 
to the dodrine contended for, on the other fide, what did they 
require ?■ Why, prove that the rebellion cxilted, [whether in 
England or in Scotland] and prove that there w-as fome fort of » 
conncclion between the perfon charged, and the general rebel- 
lion, and then h« would be guilty ? But this was not the <Jafcy 
Sir, the conneftion with the rebellion and the aftual engagement 
in it, at a arfain place ^ were two things, agreeable to the doc- 
trine of Jultice Foltcr. See Fofl. p. 9, and 9 St. Tr. 558, The 
fafts were not committed by Deacon in Cumberland, «* whc»'ethc 
v^nuc of the overt ads was laid," and, it was the opinion of 
the Judges that « fome overt aft laid, be proved on the prifoncr 
in Cumberland ; but that being done, afls of treafon, tending to 
prove the overt afts laid, though don« in a foreign country, may 
be given in evidence." M*Nally, 505. Again. Fofter p. 22. 
Sir J. WedderburnV cafe, the dodrine is ftrengthened. The 
overt aft was laid in Aberdeen, and it was proved that he was 
there: having proved that, they wer^at liberty to go elfcwhere 
for additional proof. But the doftrine.our opponents would 
contend for, would not require it to be proved that he was in 
Aberdeen. And, upon that dCiftrine, furely, L9rd Mansfield 
Jind other counfel of high c«kbrity would be novices in having 
admktcd of the doftrine of aftual prefence. . The cafe of Lord 
, Balmarino, in p bt;. Tr^ 605 , who was charged with having 
inarched ii^rto and occtipied the city of Carlifle, ts of the fime na- 
ture. It was clear that he was- not there on the day that the 
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city was takeri^ but that he marched iii with his troops after- 
wards. Now, according to their do£trin«, Lord Mansfield 
wouid have faid there was no difficulty in the cafe, bccaufe whe- 
ther the prifoner was there or. not, would not have mattered,^ 
(ince the army was there, and he was conne£led wich that army. 

[Some converfatlbn here eccurred between the Court and the 
couiffel on both fides on the cafe referred to, in whicli Mr. Wi 
contended that the Englilh law writers were uniformly of opi- 
nion that the party charged muft have been prefent at the trca* . 
fon, or the indid^ment could hot be fuilained, except Aipported 
by the dangerous dodlrine of conflrudlivc treafon, which he could 
not imagine would be contended for. He mention'^d Lord Coke; 
Stanford and Lord Hale, who had fuccelfively copied each other, 
the hiftory of which opinions was well reported in Judge Tuck* 
cr's BJackllonc appendix to vol. 4, Note ^^, pages 4 r to 47, arid 
plainly fixe ws bow error has been begotten, and is fullalned by 
error. The decifions atid Jicia of the antient law writers. 
Lord C ok« and others, prove that their theory and their prac- 
tice was at variance. They Were all fond of a particular qilaint- 
ncfs of ei:preffion, and their opinions were regarded as law. 
Ihus, among otlicrs> Lord Coke declaired thatj in the hi^heft^ 
*r the loweit offences, there was no fuch thing as acccfforie«» 
but that all were piriiicipals. Now if this rdle were to be applied 
to fomc offences (affdu'.t and battery for inftance) it would degc* 
herate into palpable abf'ardity in praflice. For inftance : A is 
ofF^nded with ^, but he does not choofe to rifle his own perfon 
m obtaining the fatisfa£lion of a chailifcmcnt, but enaploys a 
bravo co do it for him : but how can an adlion be brqught againfl: 
the procurer i Certainly no one can become a principal in the 
trefpafs upon the perfon of a man, except he who does the aft df 
trefpafs, and the a^ of trcfpafs is not perpetrated by advifing or 
inlUgatlng another to do it. Hawkins's pleas,, ch, 29. feft. 4. 
p. 440. No nian, Sir, can be a principal, in an ail atilt, except 
he be perfonally pre fen t, nor can he be charged with aiding ia 
an affault. Thus, if a man ia one county^ procure a perfon in 
a difterent county, to make an ziffault upon another, ^here caw 
no aftion for aff<iult lie a^ainft the procuror. And this is the 
fraQicc of the Englifli CourtSj whatever the di^a of writers 
might have been.] 

Mr; Hay. I ccttainly haVc rtated that no perfon who (hall 
j^rocutc one man to beat another can be called a principiai in the 
affault. '. '. 

. Mr. WiCKHAJVi. Well, Sir: if tfc do£lrinc and prafticc of 
the Engiifl) Courts were exadVly as the gentleman fays, and ad- 
mitting that conftruftive treafons were conftatitly punilhed in 
England ; and that any man connected with rebels was to be de- 
clared guilty of rebellion, /yet, I (hall contend, that it cannot be 
fitppUed under our conftitution ot laws» It is well known that 

A a 
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the flatute 25, ildward 3, is thefoundatiohof all the indiflmepts 
for ttearon in that country, but, that that ftatutr did not create 
ihe doflrine of treafon, or make that crime fuch, which was not 
fach before, but that it was intended rather to narro\v than en- 
large the rul<?s of common law, i Hale's pleas of the crown, ch. 
II. p. 75. 87 ; and Hume's Hift\ England. Before that period, 
it was a common law crime, bu^t under our conftitution there is 
no common law, as belonging to the United States. I know not 
whether it is necedry or not to prove this pofitiou, becaufe I do 
hot know but the counfcl for thc'U. States hold the fame doc- 
trhie. I rrpeat that, as to crimes and offences againft the 
tJ. Statesj there is no common law of the U. States as fuch, 
but that the Courts are governed by the common l^w of the State 
where fuch Court fits. , Thus the fules of this Court arc govern- 
ed by a common hw, not btcaufe it is a common laW of the 
country at largej b^ut the common law of Virginia : and fo it ! 
applied in the States^ refpeflively. Thus, any crime punifhable i 
by the Conftitution of the United States, or by a 61 at Congrefs j 
mud ncceffarily be taken out of any common la'w juTifdi<iion, | 
becaufe it is made uniform in all the States, If, therefore, a 
treafon was to be tried in a State where there is no common law | 
(if fuch were) yet the cafe would be precifely the fame, becaufe i 
the rule Is general, and makes the offence the fame. As ths ] 
U. Siates therefore has no common law, treafon cpiild not be- 
come an offence, but by the conftitution, orby ftatute. But, i 
-Sir, even though made a crime by the Conftitution, it could ! 
not have become puniftiable but by ftatute,. for the Conftitution * 
mnft have laiadclrmant until the law, eftablifliirig Courts, com- ; 
monly called the Judiciary aft was pafte'd. 3. Dallas, Warrel's ' 
cafe. Mr. W. alfo inftanccd tlie Sedition lawi and fome of the 
cafes tried tinder it. 

Now, Sir, as there is no common law belonging to the United 
States, no a£l; of Congrefs can refer, or be attached to it more 
than is the Conftitution i and hence, it is neceflary to ena6l fta- 
tutes in order to define the puniOiment for crimes. In England, 
Fdonies, &c. are offences puniftiable at common law, and the 

•rule is, that " ftatutes riiade in affirmance of common hw^ or 
to ftipply the defefls of common law, are to be conftrued ac- 
cording to the rules of common law." 10 St. Tr. 436, M'Di- 
niel^s cafe ; and Hobart 98^. If an, offence is declared to be 
Felony by ftatute, that moment the common law acceptation is 
applied to it and the acccflbrics as well as the principals arc fut- 
jedled thereto, and puniftiable by. the common law principles, 
ft is of no cohfequence, therefore, whether thq ftatute mentions j 
accefforiesor not 5 they are puniftiable under the common law. 
Now, Piracy was not confidcred a crime at common law; i 

' Hawkins's Pleas, ch. 37 p. 152. But a ftatute made it punifc- 
able with death, and it was then declared felony, and thus the 

'aiders and abettors were involved, as in all oth|?r cafss cf felonjr- 
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Now, Sir, if we examine the c^f^sby analogy, we muH eon^- 
fiderthat we have, no cornmon law here, and, Conf-'q'i-ptly, no 
;. cafe being fubjeilcd to coi^oiort law daSlrine? and ula^cs, leaves 
all crimes in the fanae fituatioa as Piracy was in G. Britain, fo 
'' that there can be no aiders or ahettors^ in it. Crimes which are 
[ not under cornmon law, bat which are punidvabk by ftatute» 
i whir:: accefTories are not n-ientioned, thofe accclTories cannot be 
j puniflied* , The gentleman might there-fore hive his choice : he 
mult either adniit of the ejcilLence of the Eiglilh doclrinc of 
eo/nmon law and cortftruHive treafons here j or he muH: admit 
of its non-exi[lence, and ca our (latuary pfo/ifion, which ex-r 
eludes the common law of the feveral dates, becaufe Treafon in 
[ one (late is the fame in every other. Such was the opinion of 
that Congrtfs who eaacled the law for che pHiniflimeat of Trea- 
son. - ' . • 

I conic now, uwy it pleafe your honors, to confider what con- 
ftruftion the a^Sl: of Congrefs wiir bear. The a£l of April 30,, 
1790, Grayd. digeft p. 61 defines Treafon in the fame words as, 
the conditutloa did : and it is doubtUfs that the framers of thst^ 
cafe took it for granted that that part of the conftitution remain- 
cdadead letter until the time the aA was paffed. But, neither' 
in the Conllitution, nor in the a£l of Congrefs, is a fingle word 
faid about acccilories in Treafon, ahhouijh aiders abettors, af- 
lillantsprocurers and advlfers in cafe$ of murder, robbery* piracies, 
&c. are mentioned i and puniflim^nts enadled for them, if con- 
nrclcd cither before or after tlje faft 5 or if harbouring perfons 
after full coaviclion, guilty of fuch crimes, or fetting a traitor at 
liberty,' after his cosviftibn. See the 6. 10. 11. 12. and 16. 
fedions of the judiciary a<S. Now, certainly, if the rule of abet- 
tors, &c. in IVeafon as ufed in England, had been thought ne-r 
ccfiary, or intended to have been adopted by ftatute in this coun- 
try, why was if not inferred in this aft, where there is a fpeci- 
ficatlon in what manner abettors, &c. in other high crimes fliall 
he puniQied. Now, furcly aiders and abettors in 'Treafon would 
have been taken in as pariiceps crimines (if it had been intended by 
the licgiflature) as well as in other crimes : and this idea is 
ftrengthened by referring to the 23d fefllon, where refcue is fpo- 
ktn of — f« if any perfon or perfons, (hall, by force, fet at liberty, 
or refcue, any perfon who (liall be found guilty of treason, mur- 
der^ or any ether capital crime, &c.-^he (hall fufFer death.'' It is 
alfo enadled that if a refeue is made of perfons imprifoned onfuf- 
piclon of being, guilty of any of the aforcfaid crimes, fine andim- 
prifonment {hall be impofed. 

Now, Sir, according to the gentleman's doftrine, <7//are prin- 
cipals in Treafon, whether procurers, or receivers — before or af- 
ter the fa£l ; and there is no diflinftion. This is abfurcj, becaufe 
there is a manifeft diftinftion in the Law bf.tween the puniflimenc 
of thofe who receive or harbour a Traitor after conviclion, and 



Digitized by VjOOQIC 



(194) 

one before: the one feeing punLflic^f with death, and the othcf 
{ fired in 500 dollars and imprifoned one year, what muft necct 

j farily be the inference from this correal view of the ft;itutc on the 

fubjcft ? Why, Sir, that Gongrefs had no idea that aiders and 
abettors in Treafoii were confjprehendcd within the conftitutional 
definition j and that was the rcafon why they did not mentiftn 
aiders and abettors in that crime, whilft they did mention them 
m murdety robbery, piracy, ^c. I hold it 10 be a found rule of 
Law^ that the naming 'of a punifliment for a crime in one ioftancc, 
or of one fpecies ; and not naming it in another, excludes that 
which is not named from the fame punifliment or nature, or, more 
properly, that the expreflion of the one, is an exclufion of the o-* 
thcr. 13ut even the conftru^ion of the J^ngliih Laws do not ihr 
elude aiders and abettors in Treafon as principals, except when 
they were declared to be fuch, and it is a palpable nliupplication 
of terms to fix that conflru£iio» upon them. 

To prove thefe pofitions, Mr. W. quoted i. Hale^s pleas 6. ij 
ch. 24. p. 258, and p. 275 : St. 25 Ed. 3; i Mary, ;?6 Hen. 
?, 3ch. and27Hcn, 8 ch .1. wheYr- aiders and abc t tors are mention^ 
fsi but where they wereno t, there jnuft b^ a condnfion that 
they were not meant. 

But, Sir, the fram ers of our ConRitution did not intend |o 
leave the inflrument to conftruflion, pr to fuffer future legifla- 
turesto enlarge Treafon — their objeft was to perpetuate to pof- 
teritya well defined i^iflrument — one that could not be miUakcn 
in its fetifc ; and fo the framers of the judiciary Law underftood 
it : rhey knew that it was not formed merely to keep the fcveral 
itates in union, but alfo to perpetuate the liberty of the people, 
that poftcrity ihould not be fubje£l to conftruflive Laws. Why 
is a repujblican inftitutiou granted to us in that inftrument ? Is it 
not, Sir, for the public good, and for the proteftion of the lib- 
erties of the people .^ and that is only , to be effefled by fuch aa 
eftablifiicd form of government as will fecure to us the advanta- 
* ges intended to be conveyed. The beft means to perpetuate that 
liberty is to guard againft con flruft ions ; and thofe gentlemen 
mlftake the means for the end who attempt at the form, while 
rhey negleft every thing like the fubUance. In ages of dcfpot- 
ifm, whenever a perfon was marked out as a vidlim, it could al- 
ways be cffedled by a charge of Treafon 3, and a convtftion was 
fure to follo^ : this, Sir, our convention and our legiflators knew 
that even a republican government might not be proof againft the 
evil, except it was particularly guarded : they knew that if a 
majority of the people could be fet in array againft any individu- 
al, unlefs he had fome lepal or conftitutional ground to defend 
himfelf by, it was in vain for him to depend upon fympathy, and 
he would be undone, however worthy and virtiipus. To evince 
this, we need only look back to the fanguinary time of Rdbcf- 
pierrti when public fympathy appeared to be annihilated. 
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When I fpcak of fanguinary times or blood tkirfiy^cn, I vrlfii 
potto be underllood as having any particular jptrfcrence to any 
gentleman or cafe, but mention it merely in an abftracl fenfe. 
But tfac danger of this arbitrary power was known to the people 
i)f the United States, and knowing this, tlicy anticipated a provl- 
(on: (I hope in God thofe times are not now arrived and never 
may be in this country) they eftabliflied the principle that no man 
fiiould be punifhed for Freafon except he had aftually levyed war 
aga'nft the U. States, or adhered to the enemies thereof. Now 
admit of the do&rine of conftruftivc trcafonsj and this principle 
will be cxtinguifliedi but the plain and perfpicuous language of 
our cbnftitution removes the czk beyond all pofliblc doubt, and 
it can admit of no poQible change. Our convention had the 
volums of human nature unrolled before them — thq fpirit of htt- 
man liberty was known, was undcrftood, was felt by them — they 
Jcnew tha^ p^H'-^ry might be enlilled againft any individual — 
they knew that innumerable things might be brought as charges 
apainft: a man ; and therefore they laid that Trtafon fliould ** con- 
fift only in levying war againil them, or in adhering to their en- 
emies, giving them aid and comfort. No pcrfon fhall be con* . 
viftcd of Trcafon unlefs on the teftimony of two witnrfles, &c. 
Thus, as was obferved by my friend Mr. Lee the other day, there 
muft be an open deedoi war committed. Take away this, Sir, 
and you open the door immediately to conftruSivcTreafon ! and 
what has a government to do, if ic determines to make a facrificc 
of any devoted individual ? fl argue on the abftradl principle,] 
An infurreftion might take place in New-Hamplhire, but there is 
a man in Georgia, and who has never been «ut of the State, is 
charged with having connexion with it, (perhaps he is a back 
woods man, gonig out with his gun a hunting, or there mi^jjht 
be fomc aflemblage of men, for fome innocent, or unknown 
parpofc) what have t^c government to do, in order to implicate 
This man with the irifurrcdion ? It is known that the infurreftioa 
has exifted and therefore it is an overt a£t— they prove th?.t 
certain perfons have committed Treafon, or have been guilty of 
Infurreclion, and perhaps it can be proved by 50 pcrfor«s,but the 
jconne^ian of this man with it is unknown in Georgia ; howev- 
d^cr, being charged there with a connedlion, he is carried away to 
Ncw-Hampflnre : a Jury is impannellcd by the Marflial of the 
Court, who is an officer cicd\ed by the government, and who is 
removeablc at pleafurc, or whenever he fhall difplcafe them, 
what is to be done ? Th^ profecutor proves the infurreflioQ and 
then brings one or two wicneflbs (one perhaps might be enough) 
to fwear that the perfon accufed was conneded with it ; thus, 
he lis convicted of levying war againtl the U. S. in connexion 
with people he never faw % and at a place where he n«ver was in 
\\h life. But, it may be argued here, that any man is liable to 
3 f^lfe apcufatton : — this is" true: but Vhcre is he to be tried? 
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Is he to lie triecl where the profccutor pTeafes ! The profecutor 
fays that he was conncQed with th€ Treafon, tut he fuys^ he can 
prove that he never was Hpon the fpot. But it (tews that jiroof 
%s^auM not avail him xn.this crime, which ia contrary to all others, 
if the gentleman's doflrlne is right : where, is the Conflitutioii 
during all this time ? What fafeguard is this to an, individual ? 
He muft conclude it to be no fafeguard to Jbim, but that he was 
convicted for a Treafon of which he knew nothing, in a place 
where he never was, and with people wbo,rn .he never knew, or 
faw. If, Sir, the Con.flitution means no. more than the gentle- 
nFian pretends, of what avail is it to us, or what would it be to 
fuch a man ? It means nothing. 

^ But fay the geu;lertien, if this be the cafe, a confpiracy to 
levy war means nothing, and will not be puniflied at all- Be 
itfo, Sir. If the Conftitiition did not fee fit to trull the govern- 
ment with it, be it fo. But, fay they, are not confpiracies to levy 
war punilhed in England ? I anfwer that they are, but what means 
confpiracy to leyy war there ? Why all the cafes are a confpira* 
cy tc^kill the. King, and there is no other, but that of reglcades. 
Hume's hiftory of England ad vol. p. 487, fpeaking of the flat* 
uts pf Edward 3d, acknowledges this to be the fa6t, and. even 
the ingenuity of the lawyers of this day are not able to prove that 
a confpiracy to levy war^ is war levied, or that it ever meant 
any more than a confpiracy againft the life of the King : which, 
I cannot prcfume v/ill be applied in any American caf(>i 

Agviin. Gentlemen may argue that their indidlment will fuji- 
portthem. But, Sir, they indift us for doh/g the adl, and not 
{or comrivlng it And, whatever the form of their indiftment 
might be, it cannot operate in a Court of law in ftjperiority to 
the Conditution and laws, which know nothing of aiders, abet- 
tors, procurers or recciveps in trealons. Therefore we (hall con- 
tend, that theconflitutiou and laws of the U. State's, and not 
the Englifti cohftruiSlion attached to tkem, muft be the guide, 
whatfoever indictment might have been prefeutcd. 

But, Sir, it will be faid that the decifion of the Supreme 
Court in this country is direflly againft us. Let the opinion of 
the Supreme Court fpeak for itfelf, and we fear not to depend 
upon chat decifion even. , [See paragraph 6 of this opinion, in the 
ap.3 If this opinion is tobe confideredas conclufive authority, then 
the Court are bound to fupport the principle which ihail be ad- 
vancjed: but if they do,, they muft fupport every obiter diBum 
whatever, that any Cou;rt fiiall cftablifii, and particularly the 
.Supreme Court. But I never will admit that a Judicial body can 
become Legiflators, TiW^jnake laws ; but 1 will admit of the doc- 
trine that the gentleman advanced the other day on the fubjeft 
of << extra judici.ir* opinions. This decifion I take to be of the 
fame authority as though the Judges had decided a point in 
their chambers^ when there was no .cife at liTue before them. 
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Now if *t]iere was a cafe of a perfon before them who had levied 
war again!! the U. States, furely th^re would have been the ar- 
guments of counfel on tliat cafe ; but, I will appeal to gentlemen; 
1^ prefeHt, who were there, whether that point was ever even 
• touched by any gentleman of the bar, or whether It was not a 
: mere fiV/7.j of tht? Court without a point being in difpute. Thac 
a point of law hot being invofved in, but attached to a cafe', is 
not to be confidered in the way of a' decision, I will appeal to. 
'. all authoritiitiye opinions. I haVc frequently heard Chancellor 
; Pendleton fay, that fuch deciGons were not to be confidered ?.s 
' authority* hecaufe the- point did not turn upm the opinion ; and hecaufe 
.lliepwit'ioas not argued ^ and made without fu^icicnt confidera- 

tion : it was m^^rely dated /j?'^w^/2//2?. \ 

, Sir, I will take an inllance of this mete dicla^fzs a praflicable 
illuftration, as furnifhed by the Court in the infurreflion ia 
: Pennfyivania. We all know, that there, aiders, abettors, and 
procurers were not fought for. I will not mention n^ames, he- 
caufe fhey are, perhaps defervedly kepi out of view. But thofe 
who were the movers, we know, were never puniflied, nor ever 
: indided, Wliilft the adors, and thofe only — tHofe poor men 
[ M'ho were found in it, and not thofe who fet it on foot, were pu- 
I Jiitlied, or. tried, 
'J mud here, Sir, indulge the feelings of my own mind 5 and 

I Mecbre that it is not merely the cafe of m;^dient thait 1 confidcr 
it necefliiry to take up fo much of your honours* time about — . 
while I feel for the fafety of my client, I muft exprefs my feel- 
[ings for all the citizens of the U. States", and for pollcrity, 
[ Yes, Sir, { feel for my children and for my country, becaufe the 
fafety of nil our pollcrity, and of our fellow citizens, is con^^ 
cerned. There h no fifety ; and .our government is a mere ty- 
ranny, Ifihey are to have the power of doing what they plcafe 
in a Court of Juftice. I fee, I feel for the danger ta which my 
pofteriry will be expofed ; and it is upon this ground and thi$ 
only thac 1 have' indulged and fhali continue to indulge thofe 
; feelings which the cafe appears to demand. My client, Sir, has 
I other grounds •, upon which I believe I ihiill be enabled to prove- 
L to this Court, that it is impoffibh for the attorney to fucceed 
[ in this'profecurion. * ' ' 

I have now, may it pleafc the court, gone through the :p9int 
•which I contended for, not as it related to my client, but apoa' 
the ab{lra£l principle. My argument was not intetided to refeij 
: to the government, nor to any part of it : as a government I re- 

Ifpeftit, and trult that I ever ihail : it is to the principle alone, I 
referfedi ^"^ ^^^ with arty relation to pcrfons or political prin* 
ciples. 
f I will now go on to'fay that, even admitting the conftituiion 
I to be different from what I fuppofe it to be, this charge of trea 
I fon cannot be fupportcd by the prefent indiftmertt, I take it 
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tobcafafl, that tjie evidence muft fupportthc indifiaicnt*; an^ 
therefore I contend that the profecutor niuft prove the fads a; 
laid in the indiolment. And that it bting adn)itted that Mr. ' 
Burr was not prefent at the time or place laid in the ihdiclmcm, . 
they mud fail in. their profecution.-^— That confpiring to levy war ' 
is all tiip.tthey can prove ; bat for i\i^a5}s q{ others, under our ; 
coriiliturion and laws, no man can be punifhed j and that pro- ' 
vin<; the fa£t to exift nlereljr, can be no proof agairift any indivi- 
dual, without th^fc fafts can be brought home to htm* This la ^ 
not founded upon arbitrary principles, biit upon the imprcfcriba- ; 
blc laws of right, let the crime charged be v.'hat it may. The | 
indiament, let the charge he. for what it itiay, fhould identify, ^ 
minutely, the crfme charged, and that nicety fliould be ftriftly 
conformed to by the Court ; but our objeQion to this inditlment ' 
does not relate to that critical nicety, but to a flagrant inconfiftcncy. ' 
It may have been a fubjcft of objeclion that we did not make this ] 
motion fooncr, but it was ip>p.oirible that we could until we had j 
the opportunity to fee the indictment. It was JmpofTrble that 
we could khow the fafls that the profccutor bad intended to j 
prove : he did not know but it was intended to be proved that i 
he Was at Bhnnerhaffet's ifland where the indiflraent is laid. ! 
But knowing that he was not there, he came, pcrfeftly fartisficd ' 
that nothing but perjury cbu Id produce a conviftion, fmce hr 
kne-yv that no perfon could levy war againft the government v^lth- ' 
out he was perfonally prefent. How could he exped; to he charg-* ' 
ed through third* perfons to commit this crime. Now the word-; 
ing of thisindi^ment isfo fpecific as to charge Col^ Burr with 
having committed this treafon at Blannerhaffct's ifland, where 
he is acknowledged not to have been J and " with divers pcrfonJ 
unknown ;" and yet now it is charged that he was knoMrn to be] 
connected with Mr. Blafinerhaffet, Mr. Smith and Mr. Tyler f ■ 
It will be objeded that, if he is, or is not, guilty^ he mufti 
Icnow it, and therefore, it is of no in>portance whether there is z\ 
fpccification in the indictment or not. W,hy, Sir, were thi? 
dodrine true, it would prove too much — it would be even fay- 
ing that there was no occaiion for an indictment at all .? Now, f 
think it might be poflSble tbat a man might comnait an ait, an<^ 
Tjot know it at all, according to this mode of rcafonipg. I really 
believe that Coi. Burr knew nothing of thefc men being at Brs. 
iflandj hut at any rate it has not been pjroved that he knew any 
thing of their beiug there. Now, Sir, bow is he to be infornscd; 
of thefe things ? Is it to be by runaour and public cramour — od 
IS it to be by a fpccification iu the indidlmcnt i-felf.^I prefam^ 
the latter, but even that does not declare that he is to be tric(fi 
for being connected with others who.had levied vfzr at that places 
but that he, together with certain other perfons unknown, did 
commit treafon at a certain place (where he was not) by levying 
war, (when, in fa£t, no war was levied.) 
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But, Sir, there is another and aa important defe£l in this in- 
diiftment; the proper wording of aa indi£lnient for treafon in 
levying war fhoald have the word'<'/>«Mf" w/?r inferted ; bur, 
on the^contrary, the indiftment does not even pretend to fpecify 
that^this was a public war. The words ar^, that he did << or- 
dainVprepare and levy war'* &c. So that the aft might have beenj 
perfedHy private. [ To be fare the gentleman does not pretend 
to. prove that it was public, fince Mr. Blannerhafl'^t's groom, 
nor any other perfon who was prefent, kiicw"any thing about a 
war, or warlike appearance in the perfons who were at the ifl- 
and. ] But that it is ncceflary to infert the words ^^public wax'^ u\ 
Ac indiftment, I refer to precedents & St. Tr. 219. 9 St. Tr. 
543 Tremaine's pleas 5 and Fries*s ^rial 17 : in all of which, and 
in every other cafe, that word is inferted as a part of the charge. 
In every correal indi-ftment, the profccutor rauft not only charge 
he Icying war, and the particular overt a£l, but that it h public ' 
and known^ or elfe it is no war at all. Perhaps the attorney 
might not have knowawhat was in the indidlment ; perhaps he 
might have entrufted it to his clerks by fctting a hook ofprcce- 
dents before them. If not fo, was it done to make it foft to the 
Grand Jury, that they (hould not be excited to enquire what 
public war had been committed* I will not, however, prefums^ 
to fay that it was omkted by defign : it might have been by acci- 
dent. But, Sir, where is Col. Burr to go, to enquire, what 
public war had been committed in which he could be involved^ 
fo as to produce a charge of Treafon ? There could be no ground 
upon which he could conjeflure it. In fliort, he had no right 
to conjeSure, but to have had it fpecified, a f^rceable to perpet- 
ual precedent, for what charge he was indiflclT.— Thefeobferva* 
tions are made to fhew that there is no ground^to/>rj////;;^ that 
we had any knowledge of the aft that is fuppofed to have been 
committed. 

I come now to enquire in-to the nature of precedents in relation 
tofpecijicatim iii indidments. I know of no cafes whtXQ fpecial in- 
diftmcnt could be difpenfed with except that of Sir N. Throg- 
morton, in the time of Mary 1. recited in li St. Tr. 73, and 
cafes under Judge Jeffries, of which we can find nothing certain : 
otif certain, they furely could not be called up as. precedents at 
this period, nor in this country. Somerville's cafe in Antler- 
fon's reports, p. 186, called for an argument upon this pointy 
wherein' it was finally fettled, after great confideration, th?,t the 
form ought to be fpecial in the indiftment, where there was a 
x:onfpiracy to do any aft of Treafon. This indidment was for 
confpiring to kill the King. 

Mr. W. here read £ Hale's pleas, 280, and referred to the a£t 
of Hen. 8. to prove that there could be no fuch a thing as a per- 
fon commiuing Treafons of the defcriptions there recfted wich- 
out a pcrfooal prefence, and concluded that it was as phyfitally 

B b . 
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i^pofiible for Mr. Durr to have committfd this Treafon at Bl'i 
iiluii.d, he not being pevfonaily prcfent, but in Kentucky at the 
time. That it was an immutably rule of nature, that one body 
could not be in two places at the fame moment -, and it was ad- 
mitted by the profccution that the accufcd was in Kentucky at the 
moment of this alledged Treafon in Wood County, Virginia. 
The overt zO. may or may not conftitutc the Tr^fon, but of 
that, the circumltances ftatf d in the Indictment ought to (hew j 
i^vti] the evidence produced upon that indidtment, ought to be con- 
dor mable. For indance ; a perfon indifled in Eng'and might 
be for <* rebelhon.'* Now he might have been concerned in the 
rebellion cf 1715, and likewifc. in that of J74J ; he might have 
been tried and acquitted of that in 1715, or he might, have been 
only in that of 1745, Now, fu rely, for the fake. of giving him 
warning of what he would have to meet, it is neceffary to fpeci- 
fy the particular a£t or a£ls which are charged ; but lay as many 
ftvcrt a£b as you will in the indiciment, it is but one war ; and 
the overt a£is are mentioned by way of fpecification of that war, 
let the number be what they may ; and the evidence upon that 
fpecification is ofFcred to prove the war. So in cafes recited of 
Treafon by confpirhig the death of the King, you charge the con- 
fpiracy, and, in order that^ the party fliould know how to form 
his defence, you ftace the 6vert ads. But, Sir, if there arc 2a 
overt afts laid, there can be no reafon, from that, that he fhould 
be tried 2oiimes over, bccaufe it all mud point to the fame Trea- 
fon. 

But, in any event, no man is to be made refponfible for the 
acts of others j or if he is, he ought at lead to be told that he 
was concerned in. the ads of others. They charge Col. Burr 
with levying war wh}^ perfons ur^lnown* Now, Sir, we are charg-« 
ed with acling with thofe unhnciv}! perfons by relation j and 
when we were liot there.. This is contrary to common reafon and 
propriety. Englifa precedents in indid meats are diiedly con- 
rrarytothia: becaafe, when perfons wct,: cdnneded with oth-^ 
ers, thofe others are always nnjr.cd. See i Trenaaine's 'pieas, 
279 — Gerrard's cafe •, James Duke of Monmouth's caf;:, Haml). 
den's cafe, 307 ib. 2 vol. do. 281 Hewit'^ cafe 5 MordauiU*s cafe 
291 ib. 4 St. Tr. J 32, Corniflie's cafe. Thefe all conformeU Kv 
ihe rule of Law, that where the charge was laid^ all the corref- 
pondent clrcumllances fliould be recited, or, cihr^rwife, no proof 
of thofe circumllances ftiould be adduced. What cafe can it be 
conceived to be more necefHiry to make a fpecific rdarge in thaa 
in the pref.nt ? But, on the contrary, we are oh'y (barpied with 
others, hy relation ; and yet, they tell us that thcfcoth'^rs were 
unknown / Bur, they may fay that we kuo// them now. Mow can 
weknowtht-m ? I beg rhe Court to oiiferve io\wh.:.t a htitude 
Tuch a dodrlne might be carried. -An ad of 'J^rciftju n>i^^ht be 
ccmmittcd fs.yeral times at one fpot— fay CLnaerhaflci's illaud-^ 
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ftdt a private war, like this, bat a pUblic war : No^x', cduld Col. 

Burr teif \vhlch of thefe afts of ivar he w^s meant to be cjiarjired 
wkh, or with whom lie was fdppofed to be conne^lcd, by fucii 
(in indidment as this ? He Cannot be prepared to anfwet^ when 
he knows not what will be put to His charge. Gentlfemcii riij^hc 
fay this isan extrava^gant fuppofition, baric is not fo, if viewed 
in a proper light. Suppjfe iriftead of the fpot being on Bl's 
iiland, it vtras ait EngUlh cafe, and charged m Londan^ where 
thefe things frequently happen, and half a dozen riots miaht have 
happened in a iiiort period, f^y a year : fuppofc an iudiclmenc 
to be brought againft a petfdA for committing a Treafon witli 
"perfons unknown :" now how is it poflible that the perfou 
cnarg'*d (bould know to which of thofe aits the evide. ce was in- 
tended to be brought, or how is he to meet the charge by coun- 
ter teiUmony ? I fubmit, therefore, that no evidence of the a£ls 
pf third perfons to charge hini with levying war cail be received, 
(tvhen it is admitfed that he was not prefent at the war, but was 
ftared to be prefent by agency \ and thatthlsirididlment cannot be 
fuftained. 

B«£ this argument has another bearing.— pnce eftablifli it as a 
principle, that a fpecial indidiment is neceflaVy : that you arc o- 
^li^i to charge the matter fpecially ; and are not left at large to 
i general indictment *«that you did levy war,*' and then the argu- 
ment of the conftitutionality applies at once, becaufe you f^ll 
Sxadly within the rule of receivers after the fact ; and are not 
bade liable, fince only a<9:s can be conltrued to come within out 
(bctrinc of Treafom The indi£tment, even in England, muftbc 
fecial, although accefiorial Treafons exift ; hdw much more fo 
pen is it nedeffiry to have a fpecial indiftment in this c:)untry ? 
;.will venture to declare that without it, no indiftment can, oir 
toy account, be fudalncd. 

Ch. Justice. But may not the levying of w^r, generally, be 
barged j and then the overt a£ts be fpecifically charged .'* 
• Mil. BurkL, It is admitted, Sir, that I might be charged 
fenerally ih'that fenfe, if I had been at the fpot : but this brings 
5 to the Conftitutlpnal ijueflion. We contend that it is cut of 
iepale of the ConRitution \ and if fo, there muft be a demur- 
s', even had it been (pecified that fuch a war had exiftcd, and 
!at I was at another place, at the time. 

Mr. Wickham. It is admitted that fuch a charge would be 
beffary, even in England, but ic is more neceffary here. Now, 
\y if it is prdvei that a fpecial indidtment is necej2ary, then no 
feli£t meat can be good that is not fpecial. 
aii^tz is another inference to be drawrf from this argument ; 
it if it is fpecially laid, it miift be laid to have been committed, 
ithe place where the a£l was done ; not the act of levying war 
i[lf, but that which makes the perfon a Traitof by relation : 
i :\^ o( refci^m (hould be faid wherethc"aflent, ov procure- 
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ment took place* If a jperfon is guilty, it rauft be done t)y ttc 
|)erfon himfelf, and at lomc certain place or places* 

It may be -objeiled that all are principals in trcafon, ani 
therefore lie may be fuppofed to be prefent by relation, as a par- 
ticipent in the aft. This doftrinc wouM prove too much : it , 
would prove that accefforics after the crime, being principals, 
mull be tried where the crime charged was not committed \ this i 
is contrary to the genius of our law, and therefore is inadmif- 
fible. Lady Lifle's cafe may perhaps be termed a precedent, but. i 
we. have no obje£tion tt) the gentleman taking the benefit of it, ' 
If the treafpn is proved, and tkat dodrine be contended for, ' 
it is incumbent on them to adniit of another faft, to wit : tto ' 
one boHy can be. in two places at the fame identical time. See 4 
Hume's Hill. Eng. 388. Lady Lifle's profecution, and fot ; 
which flie was executed by orfier of Judge Jeffries, was for " har- 
bouring and concealing a Mr. Hicks, a prefbyterian minifter, of J 
the duke of Monmouth's party, though he was not attainted j 
and his name was not in the proclamation— and he was one \vho 
was a ftranger to her.*' Sir Nichelas Throgmorton's cafe ii for 
aiding and affifting in Wyatt's rebellion, in 15441 i Mary before j 
IJromley C. J. K. B,— i St.Tr. 6? he. Tke war wa« levied 
in Surrey, and he was marching for- London, but before he got. 
to Temple Bar, (the entrance to the city) his followers all quitted 
him ^ and he was taken.. He was tried at Guild Hall, in Mfddc^ 
£:x. This, to be fure is of the fame nature as the prefent : tfec 
war was commenced in Kent pr Surrey, and he was taken ifl 
Middlefex. But can gentlemen— will they prefume to build i 
dodrine upon fuch data, where fiich men as Coke, Bromley or 
Jeffries prefidc-, and in fuch days as thofeof Mary and Charlcft 
2 ? This argunient would prove that precedents brought from 
;my lime ; znd rflicns dene r;i:y vleic, ntifht be receive^ 
as precedents ? It is clear, Sir, -that the rules laid, down in the 
Englifh books are hi dire£l oppofition to fuch a doftrine. Now, 
at common law, if a felony was conr.naittcd in one county by Ai 
and B was an acccflbry to it, in another, B could not be tried ai 
all, I Hale's P. C. Ch. 57. p. 623. It is not pretended how- 
ever that an a£l could not attach in luch a cafe, if it can he foundj 
and therefore, if it is punifliable at all, our Ccnftitution and lawl 
mud point it out, fince common law can have no operation 
Herty*s digcilsp* art. 8. amend, conft, «< In all criminal pro 
fecutions, the accufed fliall enjoy the right to a fpeedy and puk 
lie trial, by an impariial Jury of the Hm and diftriEi ivhcrein ih 
erimejbatihavehtencommitied^^ &c* Now, according to this ua 
tfrring rule, if Col. JSuir had committed an ofterice, where wa 
he to be tried, but where he advifed or aflented--if any where 
Now, this doftrine was not meant to be an illufory tKing ; or 
mere fet of words, bat an efTintial dodrint. And therefert 
citizen of Georgia,, for a crime charged in Georgia, cannot i 
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tried, in New Hampffeifc> nor any where elfe, but in^Uic dlftrift 
of Georgia. 

But, Sir, if all thefe points are againft us, (which I cannol^ 
even apprehend) there is one in referve, upon which we cannot 
fail J and had the cafe been of Icfs importance ; had I not felt ic 
my duty to flare what I have, I fliouid have thought it fully fuf- 
ficient K> all the purpofes of this cafe, to have placed a full re- 
liance on fZ^/j-^5/«/, and this only. 

It is this : That if aiders, procurers or abertors of treafon arc 
pttnifliable at all, yet their guilt is derivative \ andean only be 
eitabliQicd by legal proof of guilt ; aqd there is no legal proof of 
gttilc fhort of thi§ : that \hc priucipah arc guilty ; and that a re- 
cord of their convinim be produced in Court. And then, onIy> 
their connexion with the cqnviiked perfon will come in. 

I fhould not have brought forward this point \ and it vtras far 
from the wifti of my client to have mentioned it, but from bi^ 
being charged as an acccffory, in the indiftment. It would have ^- 
beeti an aft of juftice'due, not only to him, but to the gcntlcmea, 
who arc alfo charged, to have withheld this point, had th<?y not 
bj?en indifted, and had not the attorney taken the courfe which 
he has thought proper to purfuc. In point of propriety, there- 
fore, they oi^ht to have been firft tried. MeiTrs. Blanncrhaf-, 
fct, Smith and Tyler, (who are refpe£ted, and very defervcdly) 
who are charged as having been prcfent at the fcenc and time 
laid in the indi£l:mcnt of Col. Burr, are not held up to the U. 
States by the peculiar epithets of "arich traitors." It has, to be 
fure, bten held op to the publie, tliat they ihould be punilhed ^ 
but they would have afluredly been more difpofed to profecute 
them with aclivity, if they had believed that their convidlion 
would have produced the co«vi£lion of Col. Burr. Thefe geti- 
tlcmen therefore owp not their fafety to the tendernefs of the pro- 
fccution. But, Sir, though I do not attribute their fafety to amy 
fucb a fourcc, yet, \ am fupported by law to fay that except 
there be a record of the convi£lion of fome perfon who was a 
principal, in the treafon, it is impoflible to proceed in the trial 
of Col. Burr, who is charged as an aider and affiilcr only, or to 
produce any evidence againtl hi 91. 

if I am right here, Sir, the cafe is at an end. This is the rule 
in all felonies, of whatever nature. Receivers, aiders, or ac- 
ccilbries, of whatever defcription, cannot be tried (and it is fa 
in treafon) until ^fter the principal ftrall be f juiid guilty ; and a 
record be produced of his conviflion. But gentlemen will urge 
that ^ this dodlrine does not apply to treafon, bccaufe there 
are no accefn^ries in treafon, but that all are principals before 
the faft. The rule is general, and applies to acceflbries, as well 
tliofe after, as thofe before the fad. [Mr. W. in fupporting 
his poCtion, referred to 4 St. Tr. J30 and 137, and to the aft# 
«n that fttbjcd> of Wm. j. but whatever acceflbries it might 
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a{)p1y to, itr, as always neceffary to fliew'the cpiniftloii 6f the 
principal, to iup/|>orc -he acceflbrial guilt. Lady Lifle was con- 
vi6^ed, atr;?int?d and executed, but the principal had been tried 
and convicUd ; but, this being a lady of fortuile and family, 
ill the reign of King William, there was a revcrfal of the attain- 
der. 

Now, t\s aiders an:l abettors after the f,i6t are ns njiich prin- 
cipals as thofe biifore the fact, the fame rule applies with equal 
force ; and therefore th^; ^y\xi\t of the accufed in both inftances, 
make a confequential crime in acccilories ; but that guilt muft 
firit be proved. For certainly if the crime never was committed, 
thcr^ never can be acctfl'riirs to a crime, i Lord Hale 613 is an 
authorfty upon the true n^ode of reafoning on this poiiit : for 
thofc certainly who corn -jiitted trcafon in the firft degree ought 
to be tried betors thole who are charged in the ftcond degree, 
c]fe it might be pofable that the man who is charged as fecond/ 
might be convided, whiKl he who is charged in the firIt degree 
mighc be acquitted. Now place this doclrinc to the prefent cafe : 
Col. Burr is charged with treafon, as the aider and abettor of 
Mr. BlannerhaiTet S:c. Mr. Bl. is not tried, and it is unceftairi 
whether he will be convid^ed when he fhall be tried (if ever) 
and therefore Mr. Burr, who is charged as an acceflbry, might 
b« conri£led, whilil the principal might be acquitted. The at- 
torney ought therefore to prove, and he muft prove, firft, that 
thea^ was done, before he can be let in to give any evidence 
whatever as to who was concerned, vnth it, cfpecially as to per- 
fons charged in the fecond degree, i Anderfon's reports 109. 
2 Hale 223. So, referring to Somerville^s cafe, where the prin- 
cipal was iir ft tried ; and then the accelTory, Lord Hale thinks 
it a regular ccurfe, in indi6tments, firft to ftate fpecially that 
the perfon was an acceflbry, for nothing can begot by the pro- 
feciitot.in not Rating it, fince whether the accufed was a receiver 
after/ or 'an aider before the fa£b, he cannot be guilty, if t^c 
principal is innocent. There: fore, to prove that Col. Burr was 
guilty, you muft firft prove, canclufively, that Mr. Blannerhaf- 
fetwas guilty. But, Sir, this objection meets the cafe at its 
threftiold ; and you cannot proceed farther but by producing the 
conviction of th^ parties who were prcf;:nt : or thofe who were 
prcfent at the time of the treafon charged. See Fofter 341 txi 
346. Now, Juftice Fofter coqrends, that, in every derivation 
of trcafon, thsre (hould be evidence of the conviction of the 
principal. It will ht obf^rved that he goes at large into the quef- 
tion ; and that all the exceptions which are made, relates to 
compailing the iCing's death, in which there can be no acceflbries, 
tecaufc all are principals, i Eaft, 100. I do not, however, pre- 
tend to quote Eaft as an authority, generally ; but, bccaufe bis 
dodrinc, oh this fabjetl: is well fupjiorted. There is fome Httic 
inaccuracy in him whJch Hale or Fofter would have avoided. 
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As to all being priticipals in treafon ; we know tb^at in the 

treafon of compaffing the King'js death, all are principalis ^ 

but there are other treafons in the Englifl) rule ; if one advife 

' or encourage another to do the aft, he would be ^ principal in 

thatfpecies of treafon — but, if the other fliould forbear to com- 

^ mit that aO, he would be innocent. This, as the authority 

flatcs, *' depends entirely upon the queftion whether the perfon 

: (the principal perfon)has, or not* been guilty of the*, trcafon---*^ 

f which, can only be legal evidence by his (the principal's) coii- 

I ;vi£tion. 

j We con>c here, Sir, to defend ourfdves againft the indift- 
\xamty which is fuppofed to infornx us what is againft us ; and 
f to what cberges vye have to anfwer. We rely upon legal' evi* 
tlence in the gafe ; and we opght to fear no other. Andcrfoii 
309, in reference to Somcrville's cafe, is exprefs upon the fubjeft; 
r<:\d there the procurers could not be convifled. This turns upon 
the very point, and the ground of decifion in this cafe will prove? 
to your honours that the ground we have taken is corre£t, a$ to 
(pccification. 

1 There is one MTiter, however, who, in general t€rms, hi^ 
:ftatcd it to be fon[)ewhat otherwife. Leech's Hawkins, 2 vol. cL 
^9. fv'ft, a. p. 440 in the note. He lays down the general rule 
that, in treafon^ ail are principals. But, however, this is hap- 
J»ily charadterifed only to refpect the death of the king: which, 
jpoiifcquently, cannot refer to treafon in this country. Whetheir 
^e refer to Foftcr, Hale, Hawkins's Eall:, or any other writer, 
^efhali find that the iJgency can only be eftablifhed by proof of 
^he guilt of the principal, in liis conviction. And the authorities 
jll agree in this point, fupported as it is by reafon and by juftice :. 
fi3d it is beyond all pofTible doubt, becaufe the authorities dc- 
^are unifornnly in our favour, if it be anfwcced that there is no 
idjudged cafe that is apj)Ucable to our argument, we reply that 
Wc are at Icafl upon equal terms with our adverfaries, and if 
ihcre are any, they all apply to receivers and aiders after the fact, 
i?bich are not applicable to treafon in this country. 
[ I have goue through all the points, ."ir, that I confider nc«- 
peffarily attjached to this fubjc6l. There is another point how^ 
!?er, whicli on account of its iinmcnfe importance, not,particu- 
»rly refpefting this cafe, but all others of this nature, that may 
lome before a Court. It is, that before any evidence can be giv- 
n — (even admitting ev?ry one of thefe points to be againft us) to- 
wards the conncvHon or participatioii of Col. Burr in the Trea- 
>n fuid to have been committed, the overt a£l: of Treafon. itfelf 
luft be proved. And of that tlie Court mult Judge. Upon this 
round we fear not to meet the teitimony : admitting all that 
as been faid : even admitting the declarations of :hat unhappy 
rretch who w^s brought here to give teitimony refp.;£ling the 
ranflidlions on BFs ifland, who was fo ignorant that he could nor 
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even name the month when ho was there : and who.was fo un- 
principled as to dcclate, at one time that arms was levelled at Gcb. 
Tapper, when no one who was prefent befides knew offacha 
things and vrhen himfelf even had- differently related it. Admit- 
ting his teftimony, even, to the fulleft extent, and that (if the 
gentlemen pleafe) it proves an aft of war, yet this is afolitary 
witncfs, and thcaft and coaftitution require that there fhouWbc 
two wttnefles to produce a convt£lion in cafes of Treafon. But 
if all of it is believed, we fcrioufly declare that no part of the 
tranfaction bore the leaft fcmblancc of war. Why, Sir, there i 
really was a fmile on tiie .counte«^ance of every gentleman, «* j 
ccpt ^hc profecator, when they found what fleiader evidence he' 
had to depend i^pon to fupport the charge of levyfng {>ubliG war, 
or any war at all. * 

Here, Sir, Khali bcgpermiffion of the Court to reft ; and pro- 
ceed to a conclufion tomorrow morning, the hour of adjouni* 
ment being arrived. 

Mr. Mart* in arofe to adduce fome authorittes for the confid- 
ecation of gentlemen, i Eaft loo ; Bacon, art "Treafon," letter , 
^ Leech'234. i Hale 121. i Eall 116. i2i. 123. i Halci22.j 
Foftcr 194. 

'-'FRIDAr JucrUST 21. ! 

Mr. Wickham proceeded. He enlarged upon the nature of 
Jerivative ^uikf and infifted tliat before there was derivative guilt 
committed, there muft ncceflarily be a con virion of the prinri*] 
pal: but here there had not been an attempt to bring forwarii 
the guilt of Mr. Shnnerbaflet who, to. prove Mr. Burr guiltji 
muft at leaft have been tried firft. He quoted 
440'ch. 29 fedl. 2. Fofter 3(54. 5. 2 Hawkins 
i» the note. 

He next proceeded upon the point laft recited 
faQswerc proved, muli militate againft the profecution.— Nov^ 
Sir, continued he, let us fuppofe that no evidence whatcter 
could be produced againft Mr. Biannerhaflet, to prove his guilt,i 
how then can any evidence produce the conviftion of Mr. Barf, 
whofe guilt, according to this indi£lment, muft depend t^poa 
the guilt of the other. What, Sir, has been proved ? a friend-^ 

: ly meeting of a few adventurers, in a land fpeculation, on BiV 

- ifland ! Nothing that was done there, had the leaft appearance^ 
of war, by any teitimony that has been given, or that is pre* 
tended : for it ha^ no bearing whatever on the charge. What 
can evidence of perfons being in poiTeffion of arms amount to ? 
Now, all tfec aims that we hear any thing about are a fewrij 
flesj and a few "fliot guns,'* ©r fowling pieces. Thefe aretftW 

neccflarily military weapons — mulkets and bayonets arc. '^ 

Now, Sir, let us take a view of the nature of the countty« 

The inhabitants are slmoft in the continual pradice of kiilinj 
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gime, and every man has his rifle oir Jiis fowling piece. ThiiLi 
no more extraordinary, or evidence of evil defign than would be 
the pofleffion of a knife or a fword. Confequently, a number of 
perfons meeting together, for fucha purpofe as tbcfe men were 
proved to be, haying fuch articles with them^ cannot, for that> 
ht called a warlike afTemWy, If in Erijgland a number of men 
with arms of any kind were to be found together^ it would be 
thought extraordinary j and would excite fufpicioii, becaufc itia 
npt cuftomary for people CO carry guns j l^ut the pofleffion of pif- * 
tols, citlicr hepe or there ^ould not create any fufpicions. Thefa 
ciFcumftances are no more evidence of a railitiiry aflemblage to 
fubvcrt the government by force, than iit thoiigh the people had 
not been thete at all: and it proves . nothing in relation to the 
cafe. What, theii, is to be the rule ? Why, Sir, there muft be 
i evidence of a Tnajfonalle affemblage. Fot it mij^ht be proved t<> 
[the Court that, in point oiF fact, it is an honeft affemblage. 

It will be faid, on the othcir fide^ that if the Court undertake to 
judgjp upon theie facts, they will invade the province of the Jury* 
Bot it is not the jury alone who arc to* judge of the facts. The 
Court may direct the Jury in criminal, as well as in civil cafes ^ 
i£nd a fpeeial verdict. The facts mud be applied to the cafe ; and 
Ihe Court, as^ well as the Jury, have a right to find on the facts; 
, The weight of evidence muft undoubtedly be decided by thr 
|ary \ but of its relevancy, it i$ the province of the court to decide^ 
' A number of cafes have been quoted in another branch Of thU 
«afc, to prove the fact above adduced. S«e Deacon'5 cafe 20 
©eo. 2. and Weddcrburne*« cafe; Th^ facts jnuft firft be prov« 
W, and " that heing done, act^ of Treafen tending to prove the 
Wert acts laid, though done in a foreign country, may be given 
^ evidence. Mc'Nally 505, 9 St. Tr. 558. Foft. 9. But whol 
! to decide upon this, the Jury ? No, Sir, but the Court ; and* 
muft necefiarily be the Cotirt. So it is in civil cafes^ : A. em-^ 
rioyed B. to make a contraft for him: Here is an agency-i. 
Kowif a fuit commences that refpeds the agent, the aigency muft 
prft be proved before the principal is«bound to the bargain. But * 
ivho is to judge of this piroof? Why certainly the Court: after 
flat the party is let? in with his evidence. This principle is farw 
iher illuftratcd by the right of a party to require a fpeeial verdiS 5. 
ind alfo by his right to demur to evidence, which iar poflieffed by 
(very one. Now if a Juror is withdrawn ). and the cafe com-% 
Benced de novo^ or a fpeeial verdift is to be given, who is to Judge 
tf the fa£ls which fhall lead to fitch a refult ? Certainly the 
iJourt. This, Sir, is found law. 

h'l come now, may it pleafe your honors, to enquife — and it is 
l^fldoft important enquiry indeed ; not only as refpe£ls this cafej» 
^t, as it may afl^A the public at large 9 and out pofterity**'* 
irhat properly conftitutw the crime of levying war ? 
' C c V 
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Cm Justice. Before you go into this poinfj t will alk if 
you know of any cafes in addition to thofc mentioned before, ret 
pefting the neceflity of firft proving the overt a£t ? 

Mr. Wickham. I confider Deacon*8 and Wcdderbutnc's 
cafes amply illuftrative of the principle: and there arc a numkt 
of other caics which 1 prefumc will be quoted to fuppoit the doc* 
trine. The ftatc trials, when the cafes are recited at large will 
fufficicntly prove the do£^rine ; and alfo that the Court is to de- 
cide upon the nature of the evidence. I do not fay that the 
Court is bound to go into the full evidence ; but there xpull be 
fome evidence given, on the faft, fuch, as if legally true, might 
be fofiicient to fupport a demurrer. 

But what is the overt acl, of levying war ? 

Mr. W. here referred to Mr. Hay's obfervations upon thefe 
tftrms. 

Mr. Hay explained, and recited his argument upon the point; 
which he faid was founde^d on the opinion of the Supreme Court< 
He trufted that the geiltleman would not catch up a part of his 
argument without taking up the isthole On the queftion of 
where is the point at which an overt aft of Trcafon does cxift— 
he would anfwer that it was where there was an ailemblagc of 
men collefted together to accomplifti a Trcafonable a£l by force, 
which it is their intention to complete, by foyce, before iheyfep- 
arate. This anfwer was furniftied by the Supreme Court. Nowj 
die force which wasameant to be employed by this aflerablagc, I 
take it for granted was intended to accorapliih the obje£k they had 
in view before they feparatcd j and upon this the profecution 1$ 
grounded. I do not mean to (iiy that they intended to acccm- 
plifli their objeft before they quitted the place where they were 
colle£led 2 it is clear that their firft meeting was only an af&ra-.! 
bbge for confpiracy J but the crime of Treafon was attached to j 
their condu£k by their continuance in the aft, which it was not 
their defign to relioquifli until they had completed the pufpofc ^ 
for which they had affembled. 

Mr. Wirt. I fuppofe the Counfcl on the part of the defend- 1 
ant have the right to objeftto the produftion of any piece of evi- ; 
dence which they may think proper to difapprove of. If thej 
came here to make queftions, they have the right to propound a- i 
ny propofitions touching that evidence. But, Sir, I fuppofe the ■ 
Court have alfo the riglu to prevent them from confounding dif-'| 
tinft propofitions, fo as to make a mixture in the debate of points 
which do not belong to it. On the other day the Counfel for the 
defendant rofc to propound this queftion to the Court — that there j 
being no evidence of the prefcnce of Aaron Burr on Bl's ifland,^ 
we, not being able to produce any further proof of his guilt, hs 
ought to be difcharged. This day he opens with a totally dif- 
tinft propofition ; to wit: that the overt aft, which we fty-« 
.proved, is no overt aft at all : and therefore that we ought not 
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to go on with our corroborative evidence. I hope thtfe quef- 
tiohs will be fcparated. 

Ch. Justice. When there are dtftinft propofitions, the Court - 
will decide them ; but when there is a diftinaion in the argu- 
ment only, how cap the Court feparatc them? Now, if I under- 
ftand the courfe oT the argument advanced, it i& continued under 
four different heads, or reafons : firft, that Mr. Burr not being 
prcfenc, he cannot be charged with the Treafon. adly. That 
under this indiament he cannot be tried, becaufe U i& ftated to • 
be deficient for fpecified reafona. 3dly. That the guilt being of 
a derivative nature, the ptincipal pught .firft .to be conviaed ; or 
that a proof of his convi(3tion ought to be in Court before the ac- 
; ceiTory can be tried. And now he is, ^thly, about to require 
it to be proven that theaS charged was "an overt a£l of levying 
war ajgainft the United States 5*' and therefore enquires wha t is 
levying war.^ He fays before any teflimony can be let in to con-» 
■ ntik him with that crime, it is neceflary to prove that there was 
' an overt aft of war : which he denies to cxiil. ^ 

Mr. Wickham. I really am very unfortunate in not fatisfy- 
ing the gantleman (Mr. Hay). I corredly quoted his obferya- 
tions, but what is his anfwer I Why,' that his definition is'^^ the 
definition of the Supreme Court ! [Here Mr. W. read a part of 
the opinion of the Supreme Court, which will be found in the 
appendix.]. Upon this, he relies : but he is not held out i^ his r 
dodrine even from this authority. 

I will now powerj Sir, to examine his portions ; he relies upon 
[the deciCon of the Supreme Court ; and thinks to iriake their de- 
'inition of Treafon to conform to his ideas. An aflcmblage of 
^ men on the ifland, without any publicity, without force, and, I 
•:may fay, without numbers, is fufficient to conftitute an aft of 
; keying war. Mr. W. read apart of the opinion, and of the 
P opinion ^of the Ch. Juftice at the time of firiS: committing Mr. 
i Burr. Se^. 5. Now It is evident that the geatlemanon the 
other fide confiders that he has, by reading this paragraph of 
fthc opinion, produced a compleat^definition : but, if he goes a 
little farther he will find, that the words " by force" fed, 8. is 
^neceffary to produce a Treafon y and^ this is the opinion of Judge 
Chafe in another cafe. I refer however only to your honor's 
opinion of the commitment, ,which exprefsly requires that there 
muft be force ; troops muH be embodied and men muft beaflem* 
bled to " levy warv ' 

. But vve are told that Fries's coiiiifel laid down this principle. 
Why, Sir, it is well known that the declarations or opinions of 
counfel are not authority. But, their opinions do not come to 
the poiiit. However^ fincc their opinion of counfel arc brought 
forward, permit me to give the opinion of the counfel for the 
profecution, Mr. Rawle : p. 179 of the trial. He fays that ac- 
tual torce is not neceflary to make the crime of levying war, but 

Digitized by VjOOQIC 



the attempt muft be made by terror, or by intimidation, wJtk 
numbers fufficient to accomphib the objeft : provided theobjeft 
be of a general nature. We will put this lUuftration : a body of 
men, fufficicnt in numbers and in means, to take the capitol and 
all the property that is in it, is prepared : they march into die 
city, and find no oppofition,. becaufe they do that by terror o£ 
a number and warlike appearance which accompliihes their ob- 
jeft. This is denominated potential force : they obtain their ob- 
jc^ without the adual execution of force, though foice fufficient 
*to accompliflrtheir objeft is employed. Mr. Sitgreaves, who af- 
fiftcd Mt« Rawle, is ftill more cxpllcit.T-p. 19.20. «f A ^^'**"^^^" 
©ufly raifing the people, with force, for the purpofe of fubvert- 
ing or oppoiing the lawful authority of the government, in which 
tkofe in.furgcnts have no particular intercft, diidinfl from the 
people j^t large," is the definition he gives of Trc.afon. «< It ra»ft 
be a v^ar waged againft the U. States.** This is an important 
diftindSion.— " It muft be avowedly levying war againft the U. 
States.** Juftice Fofter to be fure allows of potential force, but 
if you exa'mine all his writings, you find that it was his opinion 
that aSual violence muft be ufed before the aft of Treafon could 
be ftid to b ? committed. Now furely it would be an a£bual vio^ 
ience, if they were to go to the palace of the King, and order 
him away, if Ac force was fufficient to compel his obedieticc : 
even though th ere {hould be no ^&, of war committed. We Chall 
not find a cafcrn the book^ that goes farther than th'$: Vmgh^ 
tf«V cafe comes the neareft to the profecutor's advantage. He 
had been carrying on war agamft his country under a foreign 
comrAiffion from a foreign prince (France) in a fliip called the 
Royal Clencarty, but rneeting with a fliip of fuperior ftrength, 
he ftruck without battle. There were two counts in the indift- 
ment : one for levying war againft the King •, the other for adr 
hering to the KiT:g*s enemies. Lord Ch. Juft. Holt, on that 
cafe fays, that parching with arms is levying war, if the aft be of a 
public n.Hture. The Court even doubted how far the failing with 
a French confmiffion, or privateering, wouldi fupport the profecu- 
tion fincQ there wsis no open aft of war done, but they depend- 
ed upon that count which charged him with adhering to the 
King's enemies. I toH therefore rely upon the form of the in- 
dictment, and th5nk it neceflary to be proved that there was an 
overt, or open zSt of hoftilitiy commenced and carried on. I do 
not know but I might have^one too far when I cenfidered the in- 
didlment vitiated by the emifl\on of the word "public*** I find 
that in the'fecond trial of Fries, the word public is omitted in the 
indiament, though it is in the firft indiament, and is ufually 
inferted. Whether, therefore, it is abfolutely neceflary or not, 
it is ufelefs to take up the time of the Court to argue. But this 
is not all that, between hisindiSment and his argument he thinks 
I minute omiffion. It feems as though he thought it uniie9effary 
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^o'prove mUitary array ; aaual force, terror or intimidation a$ 
welias that the aft ihouTd be public : and he- would make no in^ 
gradient neceflary to prove levying of war — but that it might l)e 
committed, without any aft, witho«t arms, without force •, and 
in private. If this is to b#- law of Trcafon, I know of no maa 
who would be fafe, becaufe the crime would confift in a crimi- 
nal intent ; But, Sir, we have reafon to felicitate purfelvcs/that 
the Laws nor Conflitution of this country know of no fuch a de- 
; finition of €rime. * . 

Again. The gentleman^s doftrlne would. leave no room to 
drawback: betakes zwtlj t\it Cocus penitentia tn\\xc\j. Now 
fuppofe a war againfl: the flate of Virginia is intended in the 
bofom of any man : but before he comes to the aft, he repcnu 
; and goes no farther, but withdraws altogether from his fchemc : 
fliall tkis man be puni(hed as a traitor, when he has done qo 
traitorous aft, but repented of it before its intended conimence- 
; ment i And fo, if a body meet together and feparate without do- 
\ ing any thing, (hall their afTcmbling be denominated treafon .^ 
• Now what can he call the intentian of a body of men, when, per*- 
' haps, there are not two of them who have the fame ideas as to 
^hc objeft i Such a vague and uncertain fct of ideas never can 
; merit the fcrious regard of any Court, when they are intended to 
i define ib high a crime as treafon. I truft in God that fuch doc- 
I trine will be never again urged in this country, becaufe it would 
introduce into this country the alarming doctrine of conftructive 
: treafon, and, indeed of the worft kind, by diving into the very v 
f: thoughts and intentions of a man ; and it would introduce worfvj 
' than the moft rude and cruel times of antiquity. Suppoilng that 
' fuch hprrid principles muft be difclaimed, anci that thofe rude 
r times never can return, nor fuch men be again found to exercife 
injufticei I will examine what is the nature of this cafe, upon tfhc 
ground of the evidence which has been produced. 
, The^rft witnefs was Peter Taylor, who, being prefent, ought 
to have known what pafTed at the iSand. The Court have heard 
his teftimony \ and cfoubtkfs have paid accurate attention to it. 
There is not one word in it which proved the lead circumftancc 
of war. He faw 4 or ^ rifles among thirty men -, and fays there 
were a few bullets run. Now certainly their liberty to carry ri- 
fles and tq run bullets will not be difputed. But they had fome 
powder. Why their rifles' and bullet? would be ufelefs without 
that : — they had but a fmall quantity even to kill their game with ; 
and there ^as n6 miUtary parade obferyed. But he faw another 
'thing ; he faw Mr. "N^oodbridge take up Mrs. Blanncrhaflct from 
the landing to the houfe ! Nbvtr Mr. W. fays be did not ; that 
he was in bed at that time. Mr. I^ove, Mr. Bl's. groom a«d' Mr. 
Woodbridge both declare as to the ftate of things generally there : 
|hat all was peace and quietnefs, only to be fure that they did 
fjot mean to be ittfulted by any mob who might come ihere^ per- 
jiapS to pull down Mr. Bl's. houfe, or 4o other damage. 
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Mr. Hay^ Dots it appear fair, Sir, for a cbiitifcl to argue 
upon thefe halves or tenths of t^'ftinaony in order to mitigate an 
offeiice, when we declare to the Court and to ihern that we have 
itiany more ^itnefles, if i^e were pcrnfiittcd to produce them, 
^hfat \*'Ould give a charaBer to this traftfaction. We can prove 
that the bullets were not rtrn for the purpofe of killing SquiircU 
and Hares, but for killing the people of the U. States, iJF they 
would not have let them take New Orleans without. Now, Sir, 
I afk the Court whether there was ever fuch a thing permitted 
in a Court of Juftice before. , 

^ Chief Justice. luriderftood, and It was fo exprefsly ftated, , 
that all thcteftimony relative to the tranfaction at Bl's. ifland was ! 
gone through. It is urged that the profiicution have other tef- 
timbny to produce, connefled with it, and coUefted from other 
circumftances, to fhe^ the intention. Now the argument is up« 
Ofn this point, for it is contended that if th« tranfaSiohs on that 
iiland are all given in evidence, there is no right to go fartheir into 
the examinations until it be proved that an aft of war was com- j 
mitted there. How far the evidence may prove that point, re- j 
maiti^s to be decided, upon the evidence. ^ 

Mr. Hay. It is my cxpeftation. Sir, to be able to prove, ! 
rtotonly a complcac union of alt the proceedings, but the a£lual ; 
charafter of thefe proceedings. I wifli to prove the junQVon of j 
die forces, after they defcended the Ohio to Cumberland iHand. ; 
And then to produce a view of their objefi in going do<H'h the I 
Ohio and Miffiffippi, towards the execution pf their defiga. j 
This I confidered to be the province of the Jury to determine i ; 
and therefore, I imagine a motion to flop the evidence, and to dif- 
charge the Jury, to be out of order. I confefs that I never have \ 
heard a motion made upon the affumption of a point until now.' 
I hope the gentlemen will not contend that this point was conr i 
ceded. I told them and the Court, that I did not admit the pro- ' 
priety or appHcabiHty of their motion ; and therefore the faft 
ought not to be aflumed, that there was no mors evidence. \¥c . 
fay, Sir, that we have teftimony ; and we prefumc to fay that it \ 
ought to be gone through. I have never heard a motion made 
like the prefent, upon the mere prefumption that the profecutor . 
cannot fupport his indiftment. ; 

Chief Justice. I did conceive, and do noW caneeive that 
there is no fort of queftion as to the regularity of the motion now 
made •, and that the court was compelled to grant it. I can af- 
furc the gendemen that there is the moft earneft dciire in the ^ 
Court to hear all the evidence in this cafe ; but the Court is bound 
fcythelawto hear the.argument of all the parties upon any re- 
gular motion, as much as to render a judgements It certainly is 
a right at all times enjoyed to move for an argument upon the re- 
levancy of any particular fpccies of teflimGny •, and the Court 
TOuft hear the argument. The Counfel on the other fide fay ^ 
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that no tcftimonyi* relevant to the cafe,, tut fuch as is ftriaiy 
attached to the tranfa«!lions on.Br$. ifland. Now you declare 
that you mean to (hew the guilt of thu prifoner by cxtrinfic cir- 
cum(lance«; and not the tranfa£tion itfelf. I have undcrftood 
you to Uy that you have no more evidence of the tranfaftiona 
there. Now, Sir, I do not fay that it is improper to go inta 
. the other teflimony, J>ut the counfei on the other fide contend **' Z^^**' 
ihat it IS : they fay yoa arc .not to produce that tcftimony unlefs 
you firft prove the overt aft on the ifland. Therefore, now yoa ' ' 
have faid that you have no other teftimony, they are going on to //r / 
; ^^^p upon the weight of what has been given, and upon the in- 
I admiifibUity of any more. Upon this the Court is bound tp h^car 

them. 
■ Mr. Hay. It is very extraordinary that they fliould argue a- 
, gaiiift the intro<iudiori of other teftimony, drawn from that which, 
: has been already produced, and which, of itfelf, ipuft be, in it^ 
\ nature, partial. 

Mr. Burr. I remind the Court of what pafled in th^jr pre- 
^ fence. It was my earncll defire that every tmng which related 
. to what was called tb^ war, (hould be given in evidence ; and 
I it was only for that purpofe that I did. not ftate the other point. 
I tothe Court atan carYier period, or, indeed, at the opening of 
[. theprofecution. I waited for the evidence, in order to prove 
i that this was not a war at all. Day after, day ha,ve we urged the 
[/ profecution to come forward with the " overt aft," and now at. 
r Icngtti we find that they have no proof of fuch a thing, nor the 
[ tefiimblance of fuch a thing. They cannot wonder, therefore, 
i that we require an argument upon it, unlcfs they confent to give 
I up the point. And allvthc other evidence which they caa bring 
I' V^ill not make that treafon which is not fo in itfelf. 
j Mr. WicKHAM* Wefay^ Sir, that having proved every thing 
f Aat they can prove, as to what relates to the overt a^-, that it ia 
f ^oty in u/e/f,zazQ:o£ war ; and therefore, all deciaratiqns, or 
^ all evidence that relates — 'Cven I will fay to the quo animo, is in- 
I admiflible : for if there be no overt aft proved, the proof of in- 
; tention is not admiffible by law. Now, Sir, how can I (hcvf 
[ that there is no fore pf evidence of the overt aft, unlefs J am per- 
[ mitted to (late what that evidence is ? Mr. Woodbridgc ftatcs that 
• every thing was peaceable and quiet*on the ifland when he was 
I there ; (which was the night of their departure) and every one 
I clfe fays th3 fa»^e. He is aflced what paffcd between him and 
I Mr. Tyler ? He fays that he would not opp©fe thfi conftituted aur 
j ^horities of the country, if he fliould be attacked by authority, but 
\ flH)uid pati^^tly fubmit— but if he ftiould be attacked by a mob* 
[ V'ho had no powers, he would refill. Mr. Dana pcrfeftly 
: ^g'cc? with Mr. Wpodbjidge. He pafled over there and not a 
j >vord Was faid to him, or a queflion alked, though the. people did 
I 'lot know who he was. And yet this was the period of the ex- 
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ifience of this bloody war ! Poole was employed by the govcffi-^ 
nient of Ohio to watch for Mr. Bl. and what does he fay i Why 
he was half a mile off, and he faw fome men with guns, or they 
might be flicks, for what he could tell, and he obferved a certain 
queRron td be afkcd when a boat was hailed." Now what was 
the true ftate of this bufmcfs ? 'Mr. Bl's. men, and Mr, Tyler's 
men were both on the ifland. Mr. Tyler's people had been out 
a ihoottng, (as is common in the country -, and as the evidence 
will prove) now, it was natural to* fapp'ofc, that as they had not 
any connedion, Mr. Bl's. men would not go for Tyler^s, nor 
Tyler's for thofe of Bl. and therefore it was proper to hail the 
boat they had belonged to. Now, Sir, I will even fuppdfe that 
the name Tyler's boat might be miftaken by the witnefs for IV 
boat ; and that will explain the circumflance : But be it how it 
may, it is no cvrdencc of war, and it is impofltble to conftrae it 
to that meaning: 

There is another witnefs, if I can poflibly fuppbfc that this 
man's evidence can deferve the lead attention ; and that is Al- 
bright*s. Now, two witneffcs arc rcquifite to prove an overt ad 
of Tteafon : but I wi/l for a moment fuppofe that this nrian be- 
lieved what he gave in evitlence to be trtic. Why, Sir, that 
would not be a competent evidence of a fzCt : it is not legal tefti- 
mony, however true. Gen. Tupper is Azttd to have c^me over 
to Virginia (Bl's ifland) to atreft a main, from the adthority of 
Ohio. Gen. Tupper is not examined as to this fa£l, but if he 
had he could produce no legal authority for arrefling a mania 
Virginia,' and therefore, if it had been true that the pieces were 
prefcntcd, which we deny to have been the fail, it would not 
have been an overt a£t of treafon, becaufe he had no authority to 
lay his hand on any man in Virginia in the name of the (late of 
Ohio. But no warrant has been (hewn, or proved to have cxiftcd. 
And, Sir, v*!iat is a good evidence to the contrary of that fuch 
did exift, is that Gen. Tupper was with them i»nd wi(h€d them a 
good voyage. But to prove an aft of treafon^ it is neceflary to 
prove a real arreft from legal authority •, for without that a re(if- 
tancc itfclf would have been noa£l of treafod. Gen. Tupper 
is here; and the attorney might have examined him if they had 
thought it to their advantage : but I prcfume it was not- 

But, Sir, againft whom is this treafon committed ? 

)f it is againft any^ it is againd the (kite of Virginia, becaufe 
it muft have been under the law of Virginia that the procefs was 
granted, or elfe it could have amounted to nothing. 

But this man fays that he faw a number of guns, at diiFercDt 
times, equal to the number of men that were there. Now, how- 
could he po(ribly know the number of jguns thit wer€ there, when 
he confeiTes that he did not fee them all together, but at different 
times. Now, it is moft obvious, that if thJs can be called trea- 
fon, aqy thing may be denotminated treafon^ that any goverament 



Digitized by VjOOQ IC 



>, 



rtaf choofc to make fo. But the gentleman fcems to thjnit thai 
the latitude of trcafons ought to be extended •, becaufe, in a ' 
Free government there id no danger but every man will have fair 
plajr. This argument might, at firft fight, appear very found, 
but if you couple with it a dofltrin^a which was.advanced the other 
day, that a majority ought to govern, we (hall not find it fo fafe j 
for we may find from experimental writers on the fubjeft, that 
faftions are m6re felt irt a free government, than under one 
I which is defpottcl W^ have our parties and our faftions, to be 
fare; but in the country governed by Buonapartf^ or in hi^^ 
camps, there is no faftion or patty : but who would not prefer 
; the government of laws ? Upon the ground, therefore, of keep- 
ing us from the power of party, and fixing the priiicjple of 
'Crimes, OUT Conftitution and Laws were eftabliftied. 

Sir, I have gone throtigh what I had propofed; Thefe are 
j.queftions, which not only affefk rtty client, but the citizens at 
klargcof this country : and I only obferve, that When the counfel 
|, !ha\re to oppofc this doflrine, it riiiifl be upon ahftra£l principles ; 
and there is no ground befides, of Whatever nature. Indeed* 
Uhey mud contendi or admit, that the cehftitution of the United 
l^tates, which was drawn with fo much care and attention, is a 
^ead iettet— thiit the citizens of the United States may be hiir- 
.ricd no matter how, from one erid of the United States to the 
other J and be charged with the commiflion of crimes! where 
they never have been, and in company Mi^ith pferfons utterly un- 
known to them. AH this, and more might be the confcquence. 
They might be tried urider ah indictment thaf does not even fpe- 
cify what they were brought there for — They might be liable 
for crimes that are not even named; and conneded with per- 
fons that they never heard of. Indeed, they mull go beyond 
that : they muft even fay that Judge Jeffries was fight $ and. chat 
all the moderate fagesof this country were wrong, before thejr 
can convift my client of treafon. Befides this, they muft con- * 
tend that the law of treafon is totally mifunderftood 5 and that iti 
is whatever they pleslfe to fnake it — and that levying war againfl 
a government,* is to be done, without arms, withoirt military" 
force, and without men 1 All this, and more muft be contended 
for, upon this principlej^ wherevet the crime fhall be charged; 
and againft whomfoever, I do not, here, pretend to charge 
thegbvemment : God forbid that I Diovld make the flighteft re- 
ference to their being the authprs of this profecution, or that I 
ftouid afcribe it to any of the gcntlej»eh on the other fide. I be- 
lieve that both the government ani they, would difclaim any; 
>rong adioh. But there may be fome agents wh6 would wiik 
it J and who ought not to be trufted fo far as they are in the con- 
cerns of the government. Hc^wever, I wifli to make no reflec- 
tions, but to confider the qucftion more as regards futurity, and 
not my clienl, who cailAQt be involved under thi« indiament. 

D d 
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The jirinciples thctnfelvcs and not xnj client, partlcuUtly, 4^ 
mand the attention of the Court •, and folcly upon ibis ground I 
have taken up fo much of the time of the- Court. 

Air. Hay tlvcn called forward Jfmel Atilkir, who was fwotn. 

Mr, Hax, Were you acijlannerhaffet's illand oo the.ioth 
December i 
, // V/.v^j. Yes \ I arrived there between the yth and iQth De- 
cember- ^. AVith whom ? 4. In company with Comfort 
Tyler, ffrael Smith and others. There were four boat»^ and 
sbout 32 people- ^. Were the people armed ? A. There were 
"5 rifles, and, I tjiink about 3 or 4 pair of piltols in all the boats. 
Thefe were all I knew of. ' . 

Crofs Examination, 

. Mr. Burr. Were you with them . during their whole voy- 
age? A, Tes, from Beayer I was with them, and went down 
the river with them. ^ You faw no more arms than you hays 
related ? A. Not between Beaver and BlanncrhaiTet's idasd. 

Ah\ Hay. When you got to Blannerha*Te.c's. illand, what 
arms did you fee there? A, I faw one blunderbufs, 2 pair of 
pi (Lois, and a fufce, and thofe were all. 

Mr» Burr, How many burets were rim there ? A, I do 
not know; I faw only one man running bullets, who had beefi 
cut a hunting that day. ^. Did you fee Ge.w. Tupper there? 
A. Np 5 I was told he was there, i^/Did you obfexve any dif- 
turbancc of any. kind; or- was all peaceable and quiet ? /]. I 
faw no difturbance. ^. Are you acquainted with Gen, Tupper? 
A, No. ^ Were you about the boats ? A, Yes, fometimcsj 
and fometimes at the houfe. 



Jeflhmny cf Pearl EY Howe. 

Mr. Hay, Relate what you know of the tranfaftions on the 
Ifland, 

Witnefs, I was not on the illand at all during the time gen- 
tlemen were there with ^ the boats. I was applied to by Mr. 
.Biannerhafict to make him 40 boat, or fetiing poles. On the 
loth of December, I went to deliver them. After IVIr. Blan- 
nerhaflet and Mr. Tyler came from Marietta, I was called upon 
to carry them down to the landing, which is juft below fflf 
houfe,, on the Ohio fide, where the flat which ufed to carry Mr. 
BlanncrhafTet's family was waiting to receive them. There wafr 
placed iu the flat, a ceutinel as I took it to be; there were two 
meri who bad rifles. lowered to affill them tp carry the polci 
down the bank to tlic flat, but they faid that they hjid men C- ' 
nough. Taylor was one. A neighbour of mine, Mr. Ellen- 
wood, wanted to go over to the ifland, but they t»ld him that 
they had orders not to taTce any body from the Ohio fide of the 
river to the ifland. ^ Did you fee any more arms than thoft, 
tw j men witjx rifles i J. None. ^ How many men did yo» i 
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i fee oh the rffind ? \/!. I did not know how many were there ^ 

; I faw a gte^t many going backward and forward every day. Qnt? 

[ of thefe men laid dgwn his rifle on the bow of the boat, and af- 

I Med to flow away the poles ; and the oth^r had his rifle oil 

\ his knee all the time- ^ Did either of thofe centinels that werfi 

i keeping guard leave the boat at any time while they were there ? 

■ jTi No not at all. 

f ' ' Crofs Examination, • ' 

F Mr, Burr. How long were you with the flat ? .A, rj mi^ 
i flutes. ^ Did yon know any of the men except Taylor ? No, 
I they were all ftrangers to me. ^ Do you know whether the 
\ two men who bad rifles, came over ia the boatj or where they- 

t came from ? A, I do not.. 

*'.' ••.'■■'■ , - 

I Mr. Randolph proceeded with the argument as followa, 
! ' May it picafe your honours. ' 

f The range which has been taken on this fubjefl by Mi*. Wick-' 
\ ham, would be a fufficient ground for rnc to dlfpenfe with the 
i undertaking of following him : but I f»el the weight of the fub- 
I.' ject to be of fuch vaft importance, that I mud indulge myfelf : 
I I feci myfelf not merely bound by my tngagemtnt to my client, 
I but invigorated by a facred duty as a citizen of the commtuiity to 

do every thing in my power ; that, if poflible, the true principles 

^ofour Conftitution and Laws fliall be fixed : And for this reafon, 
' perhaps, we are heard at this ftage of the tranfa£lion, and are 

jollified by your honour's fuffrage to go at large in the ftibje(f>v 
In treating upon itj Sirs, I fli^ll take it up in four poinfs of, 

view : ^ ' ^ ■ '" ' '' ' ^ ' '' ' ^ 

Firft^ I Ihall enquire whether there can be treafon in levying^ 

war, without the employment 0/ aftual force. 
^ Secondly, Whether, under the Conftitution of thcljnited 

States, acceflbries, which are fo denominated in felonies^ can 

be confidered as principals in treafpn, in levying war. 

. There are two other points which I propofe to confider, but 

which fpring from the iridiftment and evidence, 
ift. That no evidence of acceflTortal agency caribe admitted. 
; And 2dly. That, if it were admiflible, there mu ft be a recori 
i produced of the convidlion of the principal.^ 
[ When I fpeak of the firft pofition which I take, that there cart 
|. be no treafon without the evercife of force, I beg it to be tfnder- 
I Itood by the Court, the Jury, and by all who hear me, that we 
I make no dcrelidlion of the plea of innocence : but, Sir, we mean 

to avail ourfclves of cyer% fafeguard which the law affords us f 
I an3 to make no apology for taking advantage of every' prinxiiple 
; of right; and moft particularly fo, when we declare, that it is 
f intended to promote the public fafety ; and to adopt the true 
; principles of law. If an apology were neceflTary, I fliould find 

■ it in an exploded principle, that <« if treafon be indeterminatCi 
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in any counlry, tt will degenerate into arbitrary power." Par- 
tial as 1 am to my own cottntry^r-believing, as 1 do, that it ia 
the b^ft goveifnment on earth. But I am told by the framfrs of 
the Conititution, that they apprehended that every fpecles of 
evil might poffibly be QxecBtedi when Jt find that they hzn 
bound, not only the citizens of this country^ but the legiilature 
itfelf, in th^t inftrumcnt^ with refpe£k to tf eafon. 

But, Sir, if I wanted another apology^ I fliould find it in 
the words of Mr. JciFcrfon himfelf, who tells me that every naaa 
in the United States tal^e^ fuch an intcreft in the affairs of h\i 
icountry, as to feel (perfonally) thefe affairs as his own., tipoo 
this encouragement I might proceed. 

Were J to want another apology, I would go into an examina- 
tion of the qualifications of thofc who are to fit in judgment on 
the prefent oqcafion : I fliould enquire v^hethcr a proper vcrdift 
could pofiibly be given, whilft there was an immcrife and avow- 
ed prejudice on the minds of ihe Jurpra. If I need to go far- 
ther, 1 wx)uld fay that if the dofi^ine of trcafon >*fas not to be 
confined to the n^ofl: precife limits, hmt was left fo vague as fome 
gentlemen fuppofe it to be, the nature of man is fut:h, that it 
would give the explanation of it to any triumphant party, of 
any defcription, to the fubverfion of every national right, and 
to the 'deftruftioG of every principle of liberty. This, Sir, 1^ 
not a mere introduction, but ^elates to fome of thpfe arguments 
which I fhall now ufe by way of explanation of die judgment in 
which the pr^fiding Judge of this Court bore fb confpicuous and 
able a part in the tribunaL } confider that I oij^ght not to fwerve 
from my duty of counfel, when it is confidered, that the law of 
ttr^i/ort yvzsltk unfixed by that high tribunal, and pow remains 
fo. I have faid there can be no treafon without the employment 
of force. This pofition was anticipated the other day by a gen- 
tleman on the other fide, whofe ;irgument was, that he had the 
judgment of the Suprei»e Cpiirt, in (He cafe of Bollman and 
Swartwont to fupport a diiFqrem pofition. Sir, 1 certainly ftould 
yield to, and acknowledge the weight of that decifion, which, 
in my opinion, is the palladium of our fafety-^and I (houid do 
{p with the more willingncfs, beca^fc I know that that honour- 
iible body is compofcd of men whp are ever ftudious to avoid 
error, and more averfe to repeat it, but fiill more willing to tc- 
tra£l: it. But,! muft be indulged to make one remark, (which 
perhaps may feem too ftrpng, but which 1 know will be par- 
doneH,) that I have been deceived for more than 20 years with 
refpedi tq him who delivered that opinipn, if he would affcrt any 
thing that (hould even place a ftain upon the fword of Jufticc, 
or put fuch a conftrudio^ upon the law of treafon, (which it 
ought not to bear), as is faid to be found in th?t paper. 

But, why do I fay that this cannot be the language and fenti- 
^incnt of the Supreme Court ? I fay fo^ Sir| be9aufc thp point 
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was not difcuflfed, and bccatifc it was not neceflTary to be difcufi- 
fe^iznd therefore it was extra-judiciaL What were BoUnaaa 
and Swartwout charged with ? — creafon. But the moment that 
it was afcertained that there was no evidence in cxiftencc to con^ 
vidi them of aftually levying war by force, of otherwife, no lon- 
ger was any attention paid to that fubjeci. It anfwered the pur^ 
pofe refpefting themj. but as the fubjecl was not before them any 
iarther, whatever opinion they may, have given was cxtra-judi- 
cial : fw every thing that ^s not ftridVly before the Courts can- 
not be confidered as good authority. 

But if it had been decided as was contended for, mud we ad-* 
;hcre !to it at this time, if it Ihali now be made to appear that it 
was wrong ? Uniformity, to be fure, is confidered neceflfary in 
civil matters (and, to be fure it is dedrable in all cafes) and, with 
Joane few exceptions of errors, it is eommonly ufed : but when 
we come to criminal cafes of magnitude, no judge of . reputation 
will hazard a fentiment upon the mere ground of his having once 
fiven it, but will examine into its correcinefs. If there be aay 
iuch principle, to be found, or fuch an opinion delivered from 
the mouth of any magtftrate, it muft have been at fome period 
or other, or in fueh a way that will not bear repeating at this 
jtiiJic ; and in fuch a cafe as the prefent, without an immolation 
of every principle of juftice and humanity. You do no harm to 
Society by perfifting in an error refpe£ling property, though it 
is fome what incotvvenient and injurious to an individual : but 
what re fti tut ion can be n?^de to the manes of a man who (hall be 
facrificcd under fuch an^rror I What can you fay to the family 
pf one, who (hall be thus unjuilly fnatched away ! Can the for- 
mer opinion of a Court pacify them, or teconcile them to the 
Jofs ? Here is ,ho appeal } but, in civil rnatters, retribution 
might be had : the judgment of every fubordinate tribunal might 
be re-examined, and juftice be procured. 

I really beliive, Sir^ that if the dodrine. con tended for, on 
fuch decifions, ihould extend itfelf, one wave of injuflice will 
I jFuccesd another, until our land will be unfit for the habitation of 
^ human liberty, I am well awafe, Sir, that, you are no-w in a 
r fubordinate tribunal : andlan> aware that there is an intimate 
j relation between you and the Supreme Court. Neceflity and 
-public utility require that this connedtion fliall be preferved-*— 
\ bat what fpecies of fubordination, or relation can permit a^vy 
I thing that looks Wkt fanguinary ? Touch my right of property :— 
L Property, go, if you pleafe, floating upon the waves of error : 
[ but ray Zrj/"^— ah \ it fliall not ! There mufl be more attention 
paid to that: and I wiH not believe that there \^ one fubordinate 
[ Court in the United States, if it wer^ once imprefl^d that the 
^ opinion of the Supreme Court had been paffcd upon fuch a prin- 
ciple, that would ever pafs a fentence upon any one who (hould 
[ fec^b unhappy as to com^ before it. Will you not beinftrumcur 
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ta^, Sir, in refculng one from the cfFeQs of a doftrinc fo dan- 
gerous ; and where your own confcience muft plead his caufe ! 
What, Sir; wha: dare you not to do, if you (hould think that 
our conftruftion of this principle is wrong ? I knaw not — I cjin. 
-not— I dare not prefcribe. But, one thing I know j and that is, 
v;h^t ibc people ought to do — ihcy ought, moft fervently, to pray 
to heaven to ftay th;C arm of the dcftroying angel : or horrid will 
be the cfFefls. 

Again, Sir. Elemet^tary pilrtciples, drawn from one cafe, fo 

as to influence another, depends upon the fimilitude of thofe two 

•cafes in point of faft. Now, will, or can, any man pretend to 

tSraw the fimilitude between this cafe and that of Boilman and 

Swartwcut ? I prefume not. 

Further. It is indifpenflbic, xh^t ^ener^i exprrffJons in that, or 
any other opinion, fhoald be taken with reference to the princi- 
pal fads or que (Hon tiien undr-r confederation: but this cannot 
be fo, becaufe it wiis contended in Boilman and Swart'wout's cafe, 
that there was no military force ufed ; nor any aflVmblagc of 
men to effl-Ct the objeft charged, ic wasuherefore unneceflliry to 
enquire, svhecher military force was arequifite to conftitute trca* 
fon. The Goarc, therefore, finding no probable caufe, in this 
<;afc, to prove that the fafts had been committed, (for it was ira-' 
poffiblc to conceive fg), extended, it is faid, their pofiiion be- ; 
yond the degree CO nifc men (urate with the cafe. They had no af- 
iillance from the Bar ; they had no authority from precedent a- 
f«ong themfelvcs 5 nor had they to r?,te up tlie decifions of any 
inferior Court; and therefore, in that particular, there could 
be no difference between the Supreme Court and an inferior one, 
except in thig — that they moved in a more elevated part of the 
atm«fphere, and- {hat precedent emanated from our higheft ju- 
<!icialbody ; but. Sir, jullicefays that precedents fhall lind thefr 
way into our Courts with lefs refraQion. 

But with regard to that opinion, which is feized upon with 
fuch amazing avidity by the counfel on the other fide, 1 muft 
fay that it is inconfiilent with irfeif. [Mr. K. read feCt. 9. 10. 
II. 12. of the opinion coaap^red with fc£l. 6.] Now, howcan 
any opinion wiiich declares (hat no force is necefTary to conftitute 
the crime, be reconciled with ihcfe opinions referred to of Patter^ 
fon, Iredell ami Chafe. The language is plain, and cannot be 
miftaken. I am not acquainted with the tranfa£lion relative to 
this opinion, bt't I have becu told, that Judge Chafe was pro- 
bably prefeiit when this decree was entered infp, and that he 
muil have admitted of this fentiment. Now, Sir, I think the 
contrary, I beiiave that he never would have aflented, if he had 
not believed that the whole tenor of the opinion accorded with 
what he had before faid: he could not have miftaken his own 
words, or the language that he had put into the mouths of Pat- 
terfon and Iredell. In fine, he never would have given a plain 
coatradidion to himfcjf. 
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ta delivering a legal opiiiiori, Sir, yon enter xnta a.rcgufar 
difquifition of the principles upon which you are to decide i and, 
therefore, it Ciinn^t be mifunderftood. But that was not the cafe 
here. Now, Sir, fuppofe this opinion had been publiflied to the 
world before any aft of this kind had been committed : here is- 
a little expreliion ufr^d, upon which the counfel for the U. State* 
fo ardently relies to fupport the indtftnient ;. but this prelinfiina* 
r^ obfolete fentence is oppofed by the united opinions of the 
Judges who have, at diiFcrrcnt times, fpokcn oa the fubicft, and 
the whole body of the paper is oppofed to the principie it cdn- 
tains«— Now, could there be any thing more wrong, of unju(l» 
ti^n to think of puniQiing any man for an a£l^ when it fairly 
Inayconfider, that the judgment of the Supreme Court did not 
allow that aft to bs a crime ? No arguments could vindicate a 
coDviftion under fuch principles. We want not to be fubjeft t6 
' crimes which we never thought of, and not to be facrificcd upon 
a little particle in a paper, when the whole remainder of it juftifie* 
us. There is too raufh horror in the confcquences of this, for , 
toe to believe for a moment tk^t your honours will fanftion- it. 

I have tlated, that Patterfon and Iredell contemplated the aftu- 
al employment of force. Give me leave, Sir, to look at Patter- 
fon in the cafes that may be employed againfl us. 2 Dallas, 346- 
The learned Judge ufes very cxtenCve reafohing indeed, which 
, would have been totally unnecefTary, if the intention had beer> 
* fuftcient to make the crime : hfe was under the neceffity of go- 
ing into amiwutc enquiry, to difcover the afts of Tr^aion^ be- 
caofpacis of violence had been proved. ? 

Here Mr. Randolph quoted and remarked upon the circum- 
ftances cf Vigol and MitchePs cafes in 2 DalL 346, and 355^ 
where reference was made to Toiler, 2 j8. 2 Salkeld, and 5 Sr. 
Tr. in Vaughan's cafe, which was what Fofter relied upon. — . 
He faid he was not acquainted with the hiftory of the tranfaftions 
of the rebels onBraddock's field, but he believed it was at jhat 
place that afts of violence were committed. 

But, whatever might have' been the principle maintained in 
Vaughan's cafe, it canivot be applicable to this ; becaufe there- 
were two counts in that indiftment, one for levying war, and 
one for adhering to the king's enemies : and becaufe the Englifli. 
doftrine of conftruftivc Treafon is adv^rfe to the Conditution of 
the United States. For, Sir, though part of the EngliQi words 
are ufed, yet we cajinot admit of the Englifli conftruftions ; but 
^holjd them to be, many of them the ^ere ditU of Judges at a 
particular timc^r circupift;>nce, and mod of them arifing from^ 
and confined to, but more confounded with, Treafons of com- 
palling the King*s death : and it was this that gave a complexion 
to the judges, wJiich, otherwife they would not have had. 

;** Treafon,'' fays our Conilituiion, «< (hall confill only iu le- 
vying war, &€." Now, I will not enter into any verbal cri^- 
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t\ims ! but I tiiinlc, if we ejtamine the words with any atteritio!r» 
it could not be traced to any meaning at all, until we come to 
this : that to levy war, is to make war, or to confummate wan 
i do not pretend to fay that the full and complcat objeft muft ne- 
f cclTarily be obtained, but that there muft be an employment of 

f force, is natural to conceive. But, Sir, let us look at the prin- 

. ciple in another light. It is admitted that a confpiracy to levy 
I' war would not be Trenfdn ; that ati enliftmenc of men is not 

j . Treafon ; that a marching of men to a partial place of rendez- 

vous is not Treafon* In thefe defcriptions we have every thing 
but the aiTemblagei Now, what is an aflemblage ? Tkere may 
be a farther ftep (liil, and yet be 'fliort of the purpofe. How arc 
we to diftinguifli where an enlijiment ends, and where an ajfent" 
Mage begins ? Will two men make an aflemblage ; or what rule 
is to be eftabliflied to difcriminate at what, or what number a 
meeting may be fodcfignated ? 

This is a nice ftade indeed to know aii offence by ; and Jt 
; proves clearly that there is nothing but the employment offeree, 
by open afts, ought to be defignated an oVert aft of Treafon in 
this country. 

Conftruftive Treafon, wfe all know, is bad — it is acknowledg- 
ed every where to be bad. But, fays Mr. Hay, this cannot be 
conftruftive Treafon. Sir, what we mean by con(lru£live Trea*- 
fon, • is Treafon formed by analogy. What i call treafon by con*' 
ftruttion, or analogy, is treafon that is fubjedted to the explana- 
tion of a Court, or indefinite. But, Sir, it is worfc than ana- 
logy that I am fpeaking about : it is Legiflation ! And why ? 
Becaufe it is ftriking out words which the definition of the cafe 
afiually involves — it is the ftriking out of the Words "adual 
force," and the tearitig from our Conftitution and Laws, crery 
thin*^ that conforms to our fyftem of government* 

There was a remark and queftion, however, which dcferve con- 
fiderable attention. It was aflced what we fhould do, fhould an 
army be raifed and ready to flrike a blow, and yet, by fome meaa$ 
or other there ihould no battle enfue, or a blow (truck, or (hoc 
fired ; would not thefe men be traitors ? Give me leave to fay, 
that the gentleman, in this remark, feems to regard a fovercign, 
with regard to his citizens or fubjefts, in the (ame light as afo- 
Ycreign with refpcdl to a foreign power. For a foreign power, if 
he has the appearance only of hollility — if there is only the rumor, 
or incipiency of an attack, might be fuppofed to meditate am at- 
tack, and thereby, perhaps, might be. warranted to make war. 
But^ Sir, is this the cafe in crimes fuppof«d to have been com^ 
mitted by your citizens ? Are they to be treated as one fove-» 
reign would treat another, when they have the appearance, and 
mere appearance of hoftility ? No, Sir, you are to take your de^ 
gr.ees there, and^to apply the act to the Law* 
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inlifttnent ! That is no Treafon, But that cveri, however itia- 
tcrial, it cannot be proven. Tranfplant your diplomatic war, 
dnd make it the caf<i: of ytfur citizens. But no Sir, the rule in 
ail cafes is that yoU mua mark the degviec of offence and the 
puniihment piarticuiarly attached to it : but you never can, for 
the fake of puaifliing or preventing the commifiioh of kffer of* 
fences, infli£l the petialty prefcribed for f^cater crfftie$. W^ 
have feen the days when a do£lrine of this kind wa4 geherullj 
difliked. I have marked the progrefs and cflfedtg of the fedition 
)aw, from its beginning to its end, and I have found this to be 
one of the evils, that attended it— that fedition and libel^ are 
the germs of refecllipn. Now, what if Congrcft had attempted 
to fay, that he who had commenced an aft which miglit be term- 
ed fedition, (hould be guilty o\ the crime to which it might lead^ 
*(tcbeUion) what would have been the efFeft ? I wonder if the, 
popular reprobation would not Have been conveyed iri ai tone of 
more force than ordinary thunder ! If, becaufe there may be 
danger from not being able to arreft it at the point at which it 
is about to commence, oir in progrefs to completion, you are t(» 
add all the judicial weight you c%xi to it ; and to ai£t Upon it at 
if cdmpleated, the confequencc wiil be, that yott miift take 
from your fight the ftage of the oflfencc, and confidcr the eom<% 
mencement as tho' it were at maturity ! That is the effeft o£ 
Mr. Hay's doftririe 2 and there is no way of preveming crimes 
in any other way^ but at the awful ci pence of blood. Then go 
f at once. Sir, to the root of the tree, and cutoff every fcioA : 
L deftroy them, and every thing that might poiTibly engender er- 
I ror 5 arid leave there no poffibility of its ihattttation 1 This, Sir^ 
I is one of the beft methods which I codld think of fele£ling to 
I (hew the impropriety and danger attending the inttodu^tOn> or 
I indulgence, of conjlruciioti^ iri cxprefs words of law. 

I do declare^ that I think the doftrine of the fupiremc Courts 

[ as underftood and explained by the attorney for the United 

' Stared, is as contrary to the dccifions of every Court, with which 

; I have been acquainted, as it is poffiblc it can be. But, it is 

more : it is contrary to the do£trine of tteafon in England, fc- 

. vcreas they are, and unfuftained as they have bcftn by prkid* 

pies of right, juftfce and humanity. 1 wiH aver, Sir, that in 

England we do not fee principles lilce thefe fuppotted. Ther* 

IS no cafe, I will undertake to fay, in ail the £ngU(k books, 

tefting entirely upon the tjueftion of levying war, but wbere 

'«ftaal force has. befcn employed. See Follet 2it. 1^. 3cn- 

ftead*8 c^fe and Damaree and Purchafe's cafe in 214. 15 A. D# 

1710. Sk» John Oldcaftlfe'd cafe i Hail 144. Ail tbefe caE» 

fjfove the a£lu0l ufc of force tia execute thfeir treafonable defigtis: 
^ch as amackmg the Archbiftiop's palace, dejnoliftiing meeting 
4oHfe« \ attacking the Kitig'a troops &c* And this doctrine is 
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ei^eti fupperted by the me^CDrable Coke, who lx:is confirmed ail 
that I haTefaid. 

4Blackftonc I46»defcribea a riot, which, z$ to force, or ac- 
tion, IS the fame as levying war. Now, if wc arc to draw any 
logical reafoQtng from thi9 defcription, can there be fuch a 
thing withiji the bounds of poffibility, as arifing, or infarrfc£lion, 
luilcfs there h^a^ualfirci to attend it I If a rifing and infurrec- 
tion, ill a cafe of riot, impliesy«r^f, the fame idea muft be car- 
ried to the law of trjjafon. Keyling 72. 79. gives a full idea 
of every thing tliat I have contended for on this head ; and con- 
cludes, that, wkhouty^T^ there is no treafon. This is a cafe 
upon a fpecial verdift. i Hale 1 46 fays, that if th e King's caftlc 
be obtained, and not by force, it is no treafou. 
Ch. Justice. That cafe is denied, 

Mr. Randolph. If, Sir, the cafe is denied any where, it 
brings into my remarks, a queilion, of what you would do with 
a man who ihould havje been mifled ? By that book, it willbfi 
feen, that force is necelTary} and that no man is to be facri- 
iiced, who has not ufcd force, even if it be the holding of tic 
King's caftle. Foiler 219 confirms alt the do£irines that I have 
now advanced, and depend upon. And, Sir, looking into Hale, 
, JEofter, Hawkins, Keyling, Coke, and Blackffone— and, indeed 
all the law writers of England, it will be found that in levying 
vWaTi no fingle indidment was ever laid, nor an ad confidered 
to be a^ treafony of that fpecicsi without the adual employment 
of force. 

Treafpn, Sir, is diftinguilhable by three diftin£l ideas in re- 
lation to the Englifli law-^intention— aflcmblage— ufc of force : 
and thefe three divifions relate to all the charges of trcafon which 
have ever been produced. Now, is it poffible to fuppofe that 
the mere affemblagc of mcnj who have no more evil intention 
than the earth on which they tread, are guilty of treafon ? Is ic 
robe fuppofed that the legiffaturc would fuppofe them capable of 
it, (when they made an aft upon the fubjea), unlefs they broke 
^utiqopen hoftility? No Sir: between that, and the accbm- 
pllftment of the purpofcj there is a great interval. Shall it for- 
evcc be maintained, as^an indubitable principle, that becaufe two 
<^utof three fteps might have been ofFcnfivc to the laws, that the 
third muft be wrong inevitably ? . ^ 

Sir, I fpeak not now of Mr. Burr, but of the principals*, 
becaufe Mr. Burr Js only aii acccflbry. And ^feall wc fay that 
Mr. Blaonerhaffer^ Tyler' and Smith, the three men who were 
prefent, could form an aflembhge | or that they would inevita- 
bly hay/c gonjB pti to the accompliOMnent of the purpofc whicll^ has 
been charged? Thiey might have determined to recede from 
iheir purppfe, whatever it was 5 and the rule at law t^Hs us, 
tfiat whenever there is an opportunity to recede from a purpofcd 
^l>je£l, it is to be prefumc4 as jicccjpicd by d\« man, unlefs the 



Digitized by VjOOQ IC 



( 225 ) 

caontrary be flicwii. If th^rc be a point of the offence neceflaf jr, 
at which an objecl (hall be compleated, it is not n^ccflary that, 
bccaufe one or two of the lower degrees are gdnc into, the 
higher degree muft, Incvitabl?, be attained. Now, Mr. Hay 
faidthat it was not ncceflary to prove the article i&f forcc> but 
that the raifin^ of cumbers fufficient to compleat the inifchief 
charged, would produce a conviflion. Sir, that maxim does 
not apply here : they cannot convift Mr* Blannerhaffet himfelf 
upon this principle. There muft be a military array j and a 
military exertion, even to cdnvift him. I will now clofc this 
point, Vith a fingle remark^ that I do moft heartily congratulate 
yoor honours, upon having this opportunity of fixing the im- 
portiint lawoJF treafoq. It refts with yci^ ; and to ycuj on the 
day on which the fentence (ball be pronouncedi will the eye 
of anxiety look. It is an important queftion. 

Secondly. Mr. Burr cannot become a principal in trcaforr, 
even if he were concerned' as an acceffpry in the aSs charged- 
Does the xonftitution, Sir, admit that acccffories in treafon are 
principals? There is not a fingle fyllable in it to that cffba. 
The language of the conftitution, defining treafon, is couched 
in very few words — " in levying war'' that Ja, any perfon /Mc- 
vying war againft the United States*' fball be guilty of treafpn* 
Can this, in (Common parlance, becon&dered as apjplicable to.a. 
perfon who irrites a letter ? If it were to be aiked what you 
meant by a perfon writing a letter, wpuld you mean the rsal pen- 
man, or tlie amanuenfis ? Surely, theperibn who indifVed the 
letter : the eonilitution would not recognize the introdu&ion of 
any other perfon : nor will the law, in criminal cafes, ever to- 
lerate for a moment, a doSrine to inYolve an acceiTory in the 
principal guilt. Why are ftti£i rules laid down upon this fub- 
jeft ; and Judges tied to the letter of the law, if it is nottb pre- 
vent them from putting conftrudlions contrary to the ftri^ 
words and meaning of the law and conftitution. Sir, no fancy, 
no imagination, no conjcAure, no fa£tion, can ptevail, when 
the words of the conftitution are plain and certain. But, fix 
the law as it is to preyail, contrary to. your conftitution, and 
upon that, come to pronounce the dreadful fentencc— onceef- 
tabiifli that principle ^ and I dtfy, words to determine to what 
extent of evil it will go. Profecutions muft go on fupported by 
fa£lion, imagination, politicks, likenefs— *if all thefe are not 
to be introduced, 'where can yea find acceiTories ?-^Iq the com- 
mon law of the land ! £Rcfer to 2 Dallas 384.3 
Mr. Hat. Accept of ovr conceffion ! 

Mr. RiNDOLFH. i knew very well that you "^could not fuf» 
tain it, but I wilhed to give my ideas their full force.. The ef- 
fence of the idea is, that there is no common law that will fup- 
port an indiAment for offisnces againft the United States, at 
Ac federal Court. -J^Tbc whplc cooW not be fupported by the 
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poimnoa law, but a partv it feemsi can ha Treafoa couW wt 
^e fupported at common law, but ahalfef treafon ca». Trca- 
fon in the perpetrator cannot be fupported at common law, but 
treafoAtn qnc wh.o is conneft^d with the perpetrator can be 
.conyit^<?d i Now, really, Sir, this is ft range logic to me — you 
<cannpt fuft^ti an ipdidimcnt at common law againft a principal 
in treafon, bcjcaufe the conflitution defines what treafon fhBlI be, 
and who are guilty of it i but you may . fuflain one againft, or 
fubftitute, a perfon who is not known in tlie conftifution ! The 
maxim of the gentleman the ojther day was — lay afide comrbdn 
law : ^o to common {c^[e. Is this the pofmon now ? Ate you 
jto create crimes^ and introduce perfons into oiFences by the rules 
lof common fenfe ? Is this the ri^ht ftandard ?. No, Sir, it is iu 
Jaw : give to n^e that, bccaufe I know how to (hape my conduft 
by it ; but leave it upon, the principles of common fenfci the i 
Lord have mercy upon the people of America ! . j 

Mr. Hay. We do not argue for a conftruSioii upon the , 
fronts itution. ! 

Mr, Randolph. But, Sir, if conftruftion on the Cotiftitu- ! 
tion is not argued for, the principle maintained by th« dodrine \ 
muftkadus to believe that common fenfe is common ^il : for 
I do not know what clfe \t cm amount to, fince it brings in new 
perfons, unknown in the conftitution—- acceflbries to crimes, of 
v^hich they know nothing ; and new perfons to take part in old 
crimes. Sir, give me day jight, and kt mc depend upon h&i 
which arc eft^bHAied : but'do oot carry mc into darknefs, and 
then condemn me, becaufc I ftumblc I I cannot help it. 

I do moft finccrely hope, that I hare mifapprehended another 
ponftrtt£kion, which refpe£led national policy^ A criminal ad» 
judication to hang upon national policy ! CoramQn fenfe was 
Vague enough \ and dangerous enough to reft upon : but na- 
tional policy is ftill wprfc. Burn all our code of laws, Sir, and 
leave us to hang upon pur fate — national policy J when will be 
the time that the people (hall be awake ? It is time for tbem to 
arife and watch their liberMes, 

But, are the accefibries in crime to efcape altogether: ? I >^iil 
nQi undertake to fay whether they arc to be indidabie for lefs 
offences than treafon, or not : that ia not my prefent bufinefs : 
all that I contend for is, that thcy arc not in treafon. . It is enough 
for our purpofe, that thcy cannot be guilty of treafon, in law: 
and whether there be lefs penalties or tt«t refpi£lj«g them, 
we have nothing now to fay. The <:onftituti|)n appears to mc 
to contain two forms of langu^et one is merely to mark 
put ihc outlines within which Icgiflative power may or (h?iJl rc- 
ilrain itfelf in comnwn crime. The othcf relates entirely to 
trrafon, and fixes limits, beyond which the Legiflatute itfctf 
fliall by no m«an8 go. Sir, if I oiay prcfomc. to compare th«fp 
yofds with fafcrcd writ, I irotild appropriate the words of t}ic 
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/acred fcriptJirfe to It, that "heaven and catth may pafs awajr^ 
hut not one jot or tittle of thefc words ihall pafs away " Le- 
gifiml^fc proceedings fliall ail be fwept away, but i/jts (hall not 
be touched) left it be polluted. If then, not a tittle (hall be ta- 
|cen from the do£lrine of treafori, why are we to travel Into the 
^dds of fancy to gain nothing ? 

There is> it is true, an opinion of ^fome Judges which fay8> 
that intreafon all are to be confidered* as principals ! But what 
arc we to fay to this doftririe ? are' w©^ to bow down to it, like 
to the image which Nebuchadnezzar fat up, made up of hctero- 
jeaeotts materials as it is, or be caft, like, the elifobedicnt of 
vthat day, into the flames ? No, Sir : we will critically cxaaiine 
.;the fyftem itfelf : we will trace its traits, to fee whether the 
ground which thefe Judges have taken, is not fubftantially er- 
f ancQus. Xani not going to the code, but I will, in a few words, 
fay that the main idea has been taken from a mifconception of 
one cafe ;.and it has gone from book to book until it has come 
down to us.. Sir, go to Tucker's Blackflone, a book that of 
itfelf is fiifficient to immortalize the author, and there fee what 
this doftrine is, and where it came from. It came from the 
yt^r books. I declare that the cafe is not warranted as dated in 
I'thc £ngliQi books ; and that the^ principle is fundamentally 
^ wrong. Bid not Lord Hale take it up? Ycs> he did -, but of 
kail the few imperfe£t things which that good man did in his life, 
j his treatife on criminal Jaw, requires revtfion. Lord Coke* 
\ He is a lawyer without a heart, without feelings or prudence* 
Fafter, IJe is dragged into* it by precedents ! But let us not be 
^ fo. Do we adopt the Englifli acceptation and dodrincs, becaufe 
in our Conftitution we ufe the word « treafon !'' Sir, we fonie- 
times ufe the word « felony" when we talk of robbinjj a mwn, 
; }>ut does that let in all the properties of the common law of En- 
, gland refpcfling feibnies ? You adopt it /)r^ ad verfi^ nnd that 
; is ail. The feme with regard to treafon : you cannot adopt it 
I in any other way than the Conftitution has handed it down. 
• Can it be foppofi:d, that our Judicious convention intended tOk 
adopt itwkh all, or with any of the common law terrors ? What^ 
Sir, is. treafon at common law, in its fimple acceptation i^ Aft 
inyafioa of the royal prerogative. Now fuppofs it were to be 
faid, that isll the horrors that; treafon is clothed with in Englaiid^ 
^re to bcfal the citizens of this country ; would the objc£tidns^ 
to it ever ceafe ? They poffibly could not* But analogy in trea- 
fon is f^rbidderi."^ Treafon, with refpefk to a Prince, cannot be 
I even rendered homogeneous lyith treafon againft the United 
States. The Conftitution intended to take thtefc words accord- 
I^Jg to the American meaning, and they were fo rendered in the 
lawj^ But cveii if you give the Englifli law fair play, I am not 
^athcleaft afraid to truft it, according to the acceflbrial guilt 
«^hich arifcs from coajpaffing the |;:iDg'5 death. Sec ^ Bl. 36. 
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*» But this will not hold good in the inferior fpecics of IilgU trei- 
fbn, which 66 not amount to the legal idea of compafiing t&e 
<l«athof the king, queen or prince. For in thofe, no advice 
to comoitc thenii unlcfs the thing be aAually perfomied» \riH 
make a man a principal traitor/' Fofter 342. And» Sir, can this 
Court extend the do£lrine beyond that ? Can you indulge anti- 
pathies, when the Conftitution fays ^ylevying war only" cin be 
called treafon ? The finglifli Judges indulged thofe anti- 
pathies to extend to the acceflbrial doQrinc ©f treafon. Bm 
would you extend this d6ftrine to the United Statefi fo as to 
plnce acceiTorif s in the fame fituatipn as principalst wheoi in 
anoderate times, it was not permitted there ! A little common 
fenfe and a little national policy might poflibly be mixed to pro- 
cure this deduction, but I can hardly think it would do. Sir, 
the true reafon why the Englifli do£lrine was extended fo htf 
was to guard the life of the King, as all the books will ftcw : 
and to thur, every principle was yielded with idolatry. Levying 
war was generally coupled with the death of the Ktngi or at- 
tempting the Hfc of the King— 'it was treated as«« overt uB^ 
though no aR was conjmitted. And I defy the moft accanric 
refearcher, who his gone through the cafes of treafon, and who 
can reafon the moft acute dn the fubje£t, to fay that 999 cafes 
cut of looD in treafon were not connected with a comparang of 
the King's death. It is from that evil fourcc that all the evils of 
which we read on this fubjefl: have fprung. When they do nw 
fpring from that, we can only trace them to the caprices of tic 
Judges themfelves. But, Sir, our American Judges 60 not want | 
to tranfplantfuch dangerous doftries too haftily into our code j 
They wifti not to contaminate our Courts with do£trines aflPcfling ; 
royal majefty only, but to give the fafety to every citizen which I 
our Conftitution provides him. j 

But, arc acceflbries to go without pumfhment ? Here again 
we ate brought t^ the ground of expediency, national policy, 
and the like. I will not fay more than I have faid upon this 
fubjeft — that if they do go unpuniflied, it is . not a fault of yoar 
^ommiilion ; but that if yoa undertake to puniBi them, you k- 
giflate, inftead of judge. I recoiled, that a motion was made 
■once, to introduce the Judges into the council of 'fcvifion : but 
1105 it was faid, the Judges were not proper,. becaufe U wae an 
intermixture of the departments of our government. They have 
their tribunal, to that they are diftihS!f afi^p^inted ; and to no 
other funftion under die laws : otherwifc, they itiay become ty- 
ranrijtal at fome period or otWer. . ' 

Mr. Wiclcham''has anticipated rac in one remark, which I 
meant to. have made, as -to the aft of Congrefs vol. !. p. 1-^ " 
relattng toaccefforiesbcing n^med in fome crimes, and omitted 
in others. The r-afon thej f re is clear, that, as they are not 
iiaflied in tpeafon, there arc no acceflfotips in trealfon. ThJi » 
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C0nclai!7C« Here again we are afloat I fuppofe i we are ftaiui- 
ing upon ground which totters under uj ! Who knows what 
were the fentiments of thofe who made that law ? Upon this 
ground. Sir, no man, or bodf, ought to be believed. We api- 
piil to the words, and that is the only way to underftand the 
; iwprcffions of. thofe who a£t» 

I now come, may it picafe yourhenours* to fpeak with refpefl 
I to the iadi£lment. la wbatfbever inanner an acceflbry is to be 
; con&dered— even if as a principal yet the nwdes In which he is 
■to become fo, ought to bs fpccified in the indiftment. It is 
\ HOC enough to fay in the Indidlmtnt that l^e is a principal^tell 
; US how ? It is not enough to fay that the law makes him lo-^ 
: tell us the fails ? Of what avail, Sir, is it for us to demand a 
, fpecIScation of the overt ado, if it be not to defend Qurfeives ? 
4 Bl. 39, << that the accufed m^y know bow to defend himfeJf^ 
.when indided.'V A gain ft what are v/e t* defend owrfelves ? 
'. Ag^inft fii^s* But we want to know what thofe fads are, and 
who it is upbraids us with doing wrong. Of what avail would 
; It be for a man to know that a certain law, by name, exifted, 
except he could have a knowledge of the conUitioxis of it ? This 
] could be the only criLcrion for him to judge of his a£lions by. 
I Now, with rcfpe^ to a crime^ there may be the crime of treafon 
; committed by fomc perfon ox other, at three diffVrcnt places, 
I and he may be charged whh being an acceiTory in treafon with 
I perfons in treafon. The declaration Hates, that he is guil- 
! tyof tr§afon : but it might not ftate the date, the count jr nor 
I the place, perhaps. And even iu the 360 acres of Blannerhaf- 
: fet*s ifland, one man may commit treafon at one end, and ano- 
I ther at another, an<) a third in the middle* Now, the do£lririC 
» of the gentleman would juftify the principle that the fame in- 
diftmcnt would do for all the purpofes *, and the perfon charged 
[ waft (hape bis defence as well as he can: he may fit and. 
i con]e£lure for U'hich he is charged; he may want information, 
hut of whom is he to obtain it ? Is he to write to the Prefidei^t^ 
• or any other federal minifter of juflicc ? They would be filent ; 
: and he is left Ilill in vain to gucfs. But he muft prepare to an- 
fwer. He is to come to this place to be tried, which is feveral 
hundreds of milos from where the charge fpccifies ? He muft 
: prepare himfelf to anfwer what.he moft probably will be charged 
I with, if he can even find out that- In this ftate of incertitude, 
he afks a poftpone^puti but in vain! There is no cxcufe^th© 
I trial TOu(l go on ! I)o you mean, Sir, to cxpofe us to thcfc fc- 
[nousponfequences, which might b? fatal to any innocent man i 
Da you mean to do more in this cafe than was ever done or 
peard of in this country, or even ai England ? No,, Sir, you do 
«ot: you will not do it.. There may he diSas fome where or 
other though, but I know of none ; if there be ariy, I will ven- 
ture ;p fay it cannot be a^mjjtcd a* authority here. I . wi{l ih^,^ 
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yoii precedents to tlis cofntrary, agaiaft which no cUcIa czn ftand. 
I St. Tr. 130. BalHot's cafe, in which cafe advifers and aiders 
are mod raiuutcly defcribcd, A. D. 1586. fame book 163 Earl 
Arundel's cafe A. D. 1589. ibid. p. 187. A. D. 1592. P<f.r rot's 
cafe. Thcfe were ar difi^erent periods ; and when the Britifli 
horizon was in a darkened ft ate. I will undertake to fay th^t all 
the books on ihe fubject of acccfTories in Tre-ifon fpecify the ne- 1 
ceflity of the mantierin which 2 pcrfon is to be fo charged, being 
inferred in the imiiclmcnt. Sir : I will a(k thisfhort q^ellion — 
whether the Court then and there is to be nior« mild than the 
Court now and here ? Whether the Courts of the tyrannical reigu i 
of Henry the 8ih when and where royal prerogative wa? wor* : 
fhipped, fhall be milder than, in this cnhghtcncd age, they arc i 
in this free, and enlightened country. 

Pofitive precedent-^ali the analogy, and all the books afc on 1 
our fide. Look, Sir, at Petit /Freaforf, where a perfos is ftimn- j 
lated to the aft by another ; you will find, that the form of I«- j 
didlment begins with the principal in the firfl inflaace j and the i 
acl itfelf in the fecond. In murder — fuppofe t'Wt} pcrfpns arc j 
jointly charged : one of them gives the ilrokc, but the other is | 
confidered ot»ly as prefent, aiding and abetting. Being prcfent, ■ 
he is a principal in the fecond degree. Here arc two principals 
— how is the indi£lment to be drawn ? Why, he who is a prin- i 
cipal in the 2d degree is charged as having made an.affault, and I 
the other as having %\wtn the bio w. Now, why could not the j 
drawer of fuch an indiftmcnt charge them both as a£lually en- ; 
gaged in the commiffion of the murder ? Sir, let an indi£tment i 
be fo drawn and it mu(t be withdrawn, er it will be quafhed. i 
There are two modes of drav/ing an indiiStmcnt iji fuch a cafe--' \ 
one is, to include all the parties, naming thei^^ and fpecifying . 
the part each of them took in the offence. The fecond is, as 
above ftated. See Fofter, 336, on the .ftaiute of flrikingv But 
withrefpedl to a murder occafioned by aYAn^^ he.who made j 
the thrull only, fays Fofter, fliould be deprived of the benc-fit of ] 
clergy : and the reafon given is, bccaufe it waa a fercre la*'. | 
What are we to fay then of treafon ? It muft apply to all laws i 
inflifling a capital punilhmcnt, that there arc fecondatvy dcf reef 
in crimes- Mr. Wickham has commented very ably on this part 
of fubordinate agency and aeceflbrial crime. 

But, Sir, what does this indiftment farther intend ? It ^c* 
privcs us of a Jury of the vijamge. Now, if. the aAion be ad-^ 
vifcd in Richmond, and perpetrated in Wood county, where 
ought the perfon to have his Jury from ? From the place wh«r<? 
he perpetrated the offence. Now, inftead of having the Jury, 
from Wood county, where thfe' offence was ^perpctrsvted, you 
have the Jury from Richmond, however inflamed in thelir miod^ 
%t die tr^nfa^ion^ and no matter by what airtsor mwo»\ 
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But th^m is another objc£lion to tLe manner io wliich ih\4 
indictmenr w*s laid, ?nd that is of material cpnfequence. 7ie 
principal tnufljirjl be cp/nvl^ed^ before the accejferies can be brought to 
trial : ttulefg he fhaJl.wave ix by his own act. '^Hiis tvinces the 
Hifficulty into which w« are brought under an inditlmcnt like 
thisj whatever predicament it might bring the profecutot into. 
What is the do£lrine of the gefttleoian, if it (houk* be atcemptcJ 
to be fufUi^cd ? Why, by laying the pffence in Wood county, 
you make it impoQible for the defendant to obtain the advantages 
which lie. ought to obtain from this rule of law requiring the 
principal to be tried ^rft; Indeed, according to experience I 
have had iti criminal cafeSj and the refearche^ I hayt made into 
all the authorities on the pointy I thit^k tlat there is nothing more 
clear in practice. It is then, if this be correctf % found princi- 
ple that this iiidiflmetu is radically wrong, and that any auempt 
to apply it to this cafe, muft ptove infufficient to its fupport. 

Say, therefore, -that the indi£lment is a perfe£l one in every 
other refpedt, as can be drawn, there can be no contidion o^ 
the accufed, until thd rdal principal Is convicted. I do not re- 
peat the cafes adduced by Mr. Wickham j I fl«iall fatisfy myfeif 
wi^hhls remarks on that fubjeft* .1 do not believe that our go^^ 
verflment is capable of any thing like oppreflion^ or falfe accufa^ 
tiorti knowingly. But we are to confidcr, whenever we fay any 
thing about government, and individiial crimes, that there mighty 
be a time when perfons more corrupt than thofe who now wieli 
the: fword of ftate, whom we may rtot have to fear, may rulcfc^ 
as to niake iis feel. Should fuch a time oome^ if this doctrine 
be not.eftablirtiid \ the government may pafs by the principal^ 
and the acc.tiTory itiigbt^ at lead, lofe one, (and an impottanc 
one) of his chances to cfcape^ If the adcefTory, Sir, can be con- 
viSed without the proof of the convidioh Of the principal, ihen» 
Ivhen the principal is dead, the acceffary naay be brought to triali» 
and convifted. Sir, will you put in the power of the govern- 
merit, or gny man belonging to it, thus to trahnpl^ upon youC 
citizens ! I may fay, " there ftahds the man who is the important 
objeft of, my hatred — 'The principal perhaps maybe tottering on. 
the very . niouth of the gravel A few months, weeks, or days,^ 
and then I, .will give full vent, to my utnaoil enmity. He is gone Ik 
Thus can ana obnoxious character be got rid of"— but this can 
i>nly apply to periods of bafe corruption. * 

But, Sir, what you do now will b^ brought up as precedent^ 
to future ages. . I have fecn in hiftory, Sir, that precedents, even 
bf thecoiUiu£l of tyrants, of thofe who ruled under them, have 
frequently bi^en brought up under good princes. In England, li; 
the principal ftarids,. would the accefibry be convi£led I Would^ 
you believe that in England they would permit an acccflbry to bq 
/carried to trial where even the madnefs of a principal can be 
Wought.by way€f,c?:cufe ? I have often l^ail o^^aStJji tp rrf^ir^ 
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and With fome d<^grec of obloquy, to Lorf iSoke : be, ho^cVcf^ 
might be quoted fafely on this point. But there is one, who 
* ivz$ attorney gciietal in the xeign of James, whole natne defet'r- 

' ed irnrnortality, and may be fafely quoted, who, in one of his 

letters to the king f^iys " when I can ttatc the matter obftrurcty to 
'I the able jtidge, the purpoTe will beanfweted !" ' Then, Sir, if any 

man {hould come forward with fuch a (late pow^r over our ju- 
diciary, is it impoffible that the time may jfet come that he roight 
) fucceed 1 . 

^ Then, J^ilf, gaar^ yott againft this at a fatiiir^ day. I am proud 

to tiy « at a future day," bccaufe there has not been the leafl thing 
of the kind in America yet : God only knows how foon it may 
^ come. I cannot diftinguifc the Treafons of acceflbries after the 

faft, fron^ thofe before the fact, when I take into view, that a 
p 'Traitor is one in the fafi. The dillinftidn of this do€irirtc, how- 

ever, is riot material, becaufe in common law, with which wc 
. \ have not to do, ail are principals. Nothirtg will do to convid 

an acceflbry, except the record of the cbnYiflton of the prirrci- 
' pa! ihili be produced : and the reafon as to acceflbries, after or 

before the fact, applies the fame in both. If there be any dlf- 
: ; tinftion, it is, becaufe the law will not believe chat acceflbrie^ be- 

fore thefaft will ever be cotifidercd xis prFncipals. It is kftat 
large to conjed are how much more fatal it might be to taU 
charge of fuch an offence . 

I (hall fay 'nothing on the fubje6l of bur having come to trials- 
it could not be avoided: We did not know what we weretobfi 
charged with •, and were willing to hazard the fcrape and difficul- 
ty into which we arc evidently thrown ; and to ahfwer in the 
^ imperfect manner that we are forced to. We wanted to* kttor 

what the indidment would be; and in that we have been grati* 

• fied. Now J Sir, tell us what the law is—whether we are to look 
to caprice y i'^ hitman rights^ to, tmtional policy^ or to conjeflure'—kt 
u3 know what zj- to happen to us, or what is to fall from heaven 
to deflroy us ! AU t^at wc can then do, is to fold our Kands and 
fubmit with as much acquiefcencc as we can to the divine venge- 

' ance ! That m///? be the cafe, if our doflrinc is riot fuftained. 

Mr. Hay. If the propofition of the gentlemen are true, there is 
an end toth« caufe. It is evident, Sir, from the courfe of their 

• arguments, that they have been the fubje£l of much labour and 
' attention. Ignorant as I am, aiid incapable as I might appear to 

be, by thofe gentlemen, I muft yet be indulged to /r-^wr, at Icaft, 
that, it will be in fny power, if I fliould Have the indulgence of 
/ tiin£ to run my cyei through the notes which I have taken, and 

toconfidef the arguments, for mt to weaken the force of theirs. 
It is (till more laborious to run through the numerous authori- 
ties which h^vc been quoted. It will be impoffible for us to do it 
this day, 1 underftood yeflcrday that it was the intention of the 
Goun to allow U8 fome time, proportibried to the magnitude of 
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ite fubjcftk I da npt believe it will be poflible for us to proceed. 
toanfMrer to-morrow. If time foall be allowed us, I think that 
this cafe, which ha^sbeea made to cover fuch an immenfe fpacc^ 
of legal territory, might be brought into a very nai^ jw compafs, 
aod be foon .Qoncloded. 1 hope therefore that the Court will in- 
dulge us until Monday to proceed. 

Mr» Wxg<!;HA.^. It is. certainly a n^w propofuion, that iti th<^ 

widQlc.of a Jury tpai, the cajTe fiipukl be poftponed : and that^ 

after the Jury hav<? bieen imprifoaed for nearly a week. There 

never baskb^en fuj^h a propofition made in a Jury trial before. — 

What, Sir,, arc ou;- argunvents ? Are they legal, or are they not i 

. They ought to uinderftand their own cafi. Th^y fay, however, 

that th«y dp. not undcrlland our grounds. The getT^tleman's tea* 

foaforhispropoStion 15, what r— That our aiguments have no 

; force in theoa, a^id yet they want to adjourn till Monday to find 

1 out the ground !' The fame reafon which induced us to ma'ke 

this,propofition,to the Court, will induce us to oppofs the Icaft 

deky — that we want to pbtain a termination of tkis ca.(C( as icon 

> as polEblC; 

' i)ir, it it cr^ieUy to the Jury, to keep them confined. I pre- 
• fume tha,t the gentlemen do know and have well confidered, the 
[ law on the fubjeil 5 aad that they will be able to anfwer tp eve- 
ry.argumeat ?.|>p)ied to the cafe. If they are not thus prepared,^ 
f it mull be thei? own fault. If we fuccccd, the Jury will not be 
J kept for any confiderabjie time : if we fail, there is no knowing 
! when the caufe will end. 

[ Mr. Marti^, did not wilh to deprive the gentlemen of the 
I conveniencft which, they defired. 

I Mr. Wirt. The gentlemen of the Jury, Sir, ought to be ex- 

[ trcna.ely obliged to the ge«tlcmert on the other fide for the great 

I accOjipmodation which they have propo(ed to give them — more 

particularly, they ought to be fenfible of their marked atteintiori 

to thcraii ill withholding the , cafe from), the Jury altogether ; and 

4 putting it tqi the Qonrtto decide ! They muft have a great eon- 

l lidence in, and complaifance to the gentlemen of the Ju,ry.. 

But it fee(ns that we do not underltand Qur cafe.- They rife to 

tell ud fo, an.dobjeA to the Judgement of the Suprei^e Court of 

the Union : which we had thought, put the cafe altogether to 

ileep. Cou^ we have fuppofed that the gentlemen would one 

; and ail ^avc rifen in arn^ againil fo high an authority ! Here . 

.are fix or ei^t gentlemen of great talents and experience in layv 

I knowledge, idifcuifing, and, reducing the argij^aient, from their 

iludious attention to ^11 its parts, to the iaii poffibie eflehee 

that they could— ai^d we, incapable as we are, miiil be prepared, 

.in one day to anfwer what has taken them two days to delivei^ ; 

aad, perhaps, what has been one month in digelling. 

Then, Sir, after this unexpected explofion : after having, 
(r^rn behintl their amb^fli, fprung upon us with all ^t^rforcc^ 
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y^t arc to ^o on at a moment's warning ! Sir, it has been juftly 
(aid tliat the fatf of this profcufion depends upon genCT^lftjipt 
If this be one of the a6ts of that generalfhip, it micrtts all our 
n^ttention. This irregular withholding the cafe from the Jury is' 
a queiijon of the greateft importance to this country ; and the • 
Country arc looking up with the greatcft anacl^ty for fhe reMt, 
Are we to go on under rhefs circumftances, without th^ir giving 
any time at all to us to fiiouldcr or to pr^fcnt otir firelock's ? h 
this the kind of vidlory that juflice and right require ? Is thii 
the kind of acquittal that the accufed ought tore qaite ? Oo^ht 
there not to be a difpqffionate examination of th« ciifk ? You 
'ivil! remember, Sir, that there are ihree or f^at other cafes, 
which are to be fettled by the principle of tfiis idjudicatiofl. 

I beg your honors to rec6Iic/>, that the gentlemen We have 
to encounter in argument are gentlemen 6f the gteateft celebritjr, 
ynd who plume themfclvts much upon their criminal knowledge, 
(I mean, their knowledge of crimjnal law) will not'tiicfe gentJemen 
allow us an hour or two, merely for the purpofe of preparing the 
waftea of preceding days, and anfwering their pofnions wirh as 
much judgment as wedopofr::''8 i 

Mr. Hay. A gentleman has fiid that we ouj^ht to be pr>pi- 
red. In addition to the' obkrvation^ whfch have been made, I 
would jufi obferve, tViat the motions continually kept up •, and 
the multiplicity of arrangements neccffary to rhake, to meet ihe 
gentlemen's objections, have claimed all m'y trme, fo'that f could 
jiot fpend a moment to think what might probably be brought be- 
fore the Court \ obliged as we were, to meet every thing, 

Mr; Martin. Do thp geritlemen fuppofe they regret' that 
they are not placed in that awful (Ttuation of dtcfiding upon the 
Jtfe of a fellow, creature ? It isi infinuated, that we dare not truft 
the cafe with the Jury, Sir, I dare trull it with this Jury : I 
would truft my ^ifii were it my own cafe, with theniu 
* The gentleman fays, that we will not giv^ him time t6 fKouider 
Ills firelock. I underftand the genthman is lately promofed in 
^military line : if he will engage to carry on as innoicent a war 
as thaton Blannerhafl'et'sifland was, we will allow him t<^ (hoal- 
der.his firelock, and even to point his guns at us, if he picafes. 

Mr. Bhtts, In the cafe of Hardy, Mr. Er&iiie^ counfci for 
the prifuuer, at eleven o'clock at night prefled the Cotirt very 
hard to have time to digeft his notes — Here the Jury were to be 
imprifoned by it, and the pther trials, were to be boftpontd iii 
^ufequence/ if it haii been xlone* ^t was fuppofed by the Court 
fhat he ought to be prepared to go on, >yith the c^fcL How arc 
ye fituate4 in this cafe ? It is not certain ttiat this particular 
qucftion, all^ded to, went before the lupremc Court; and it 
vaa the bufmefs of thoCe gentlemen to learn tbeifnfelvcs on that 
fubje^t and every thing ^elating to trcafon. If time is given in. 
this iniianct for thepi to diged^ will it not be reafonable that wo 
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&&nU hzvjs timt to digeft for. puf reply t» them ? I am foriy 
that thcte Qioiild be any effort made to diride tlie Co^irc from 
their Jary; and I hope the Jury will »ot believe it to impair 
their rights in the leaft that we have m^de this motion :. while I 
wilh to fee a Jary uncontrotiied, I wiih not to be driven to t\m 
ncceffity of preveatirt^ evidence from going to them : but- if inrw 
pfopet evidence i* offered i it ought not. to detain the Court. I 
heard, ^n the other day, reference msidc to the people.: I heard 
itlftliQuated to the Court that if they did not givt. a. particiiiar 
opifii^n, the people of Virginia woald tell them ihiU they 
were wronjy. , Now, Sii^, I have a more exalted opinion of the 
peopieof Virginia than they haye. However, 1 will do the 
gentlemen- the juftice to expicfs my rcaj belief, that they: did not 
; mean a pO{)ttlair appeal. 
L CutEK JirsTiCE* It is very obyioiis^ that if the motion of tlic 
I defendant fttcceedSr there wiH be an end to the trial ; becaufe 
I the attorney ha« declared that he has nt> other evidence, to prove 
r tbetreafon, upon the principle contended for by the defendant'^? 
i counfel. It is contended, in fupport of the motion, among 
} other things, that the teftimony which has been given, not only 
I docs not fupport the charge/ but that the charge cannot he fop- 
s' ported* . 

( Now, defirous as the Court IS to fliorten this cafc, which, at 
beft, will be very long • and though it would, not wi(h a?ny unv * 
necefliry delays; yet, where an application of the pre fent na- 
ture is ma4e, as this is a que (lion to determine a principle of 
great iiJiportaocc, whicli mull, in one event, determine the cafe : 
and which alfi>g6es to fix the hw of treifon v^ith refped to the 
pref^nceof the party charged —-when fome parts of the ipotion 
relate to iheindiiiment being infufficient to fupport the charge ; 
aod other things which were not foptfcen - It would be with 
great reludance indeed that the Cpuri would opppfe the requeft, 
however defirous it might be to proceed, when there are fo many 
rcrfoos to fuppofe Ihat the gentlemen majr not be ready to aa- 
fwen The court.cercainly cannot force the argument to proceed^ 
at this time. 

Mr. Mahtin. Upon the pofition thai it is the rig^t and duty 
i)f the Court in the prefect ftate of the cafe to determine whether 
there has been any overt a£l parpetrated— and whether it is ne- 
cefTary, in the prefent ftate of the cafe, to be proved by two wit- 
neflfesi i beg leave to fqbmit to the confidcration of the gkntlemen 
in the profecution, an authority or two. Cooper'* reports, ioi. 
M7* 12 Cooke 5. Rookward's cafe. 4 St. Tr. 661 and Low- 
ick's cafe 4 St* Tr. 717- 

Upon the fubjeft of opinions which do not go to the immedi- 
ate point that was. in ifliie before the Court, as that of the Su* 
preme' Court, which isfo much depended upon, I ffiW refer to 
Vaughan^s cafe. 382, 
The Court was adjourned to Monday, 
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Mr. Randolph. Before the gcritletnim addref&s ytji cs 
«ur. argument, I beg leave to mectno one remark uhkb I omit- 
ted on Friday laft, and which r will now leave for their confide- 
ratioii. The 8th amendment to the Conftitution of the Unitcjl 
States reads thus *« the accufed IhalL . , be informed of th*? nature 
andcaufe of his accufation"— *•-— I do nxjt know that it is aecef- 
ftry for me to animadvert upon this claufe. The nature asd 
c^xxU of an accufaiion nece/Tirily involves in it all the particulars 
of the charge, fo as to enable faini to prepare for his clefcnce ia 
detail. 

Mr^'K[*RAK. May It plcafe the Court, The avowed objeft 
of the motion made on behalf of the prifoncr^ is, to exclude ali 
farther evidertcc from the Court and Jury. And at this ftag^ of 
the proceedings, to put a period ta the profecufion. \ could 
have wifhed moft earneftly, that the neceflity were not iha&ear* 
ly impofed upon me, of declaring my convidion of the prifouei*$ 
guik of the crime which is charged againft him. It %vas my^ 
anxious de(ire> to have po (I poned all remarks of that, nature^ 
till the whole evidence in fupport of the profecution, *nd in fa^ 
vor of the prifoner, (hould have been heard by the jury j but I 
am no longer allowed to purfue the lefs pffeufive cpurje^ which 
I greatly preferred* The counfel for Aaron Burr,, have tkm" 
y^TJ^'j obliged me to take a ^j^Ir^w/ dire£lion. They, have m^dc 
a motion, which from its very nature, neceffaxily involyea the 
confideration of the queflion, whether the prifoner be a ptifi^ 
cipalornot, in the treSfon for which he is indi€led ; and this 
queftion, according to the beft iniormation I have receiv^di I 
am now bound to difcufs. \Vhy, permit me to aft,, Sic> is this 
motion now made ? 1 do, not maics^ this enquiry a» relates to the 
counfel for the prifoner. It is xh^xr duty to i^onfult their clitnti 
and to (hape the defence agreeably to his inllruaions. His fit^i- 
ation aiUthorifes him to prefcribci and his talcr>ts emimntly qua* 
lify^ri» to felc£J the lieit pofEble ro(Ute.^.a.n ef<;0pe from, the ef- 
feds of this profecution. 

With ar dexterity uncjeampled, he has from thc^contmenc?- 
fnentof tbcfe proceedings, al mo (I invariably contrived to kav5 
the (lation of mt, accufed^ and lo appear before the pjuhlic as $n 
nccufer (^ other u ^ 

" The highly Tcfpeaablecitizei), who apprehended and con* 
du£ied the prifoner, to the place dcfignated by thfe conftitutioa 
and law as proper for; his trial, has been loaded with obloquy, 
for the meritorious fervice he has rendered to his country. , 

A diftinguifhed officer of the United StAte$> for dete^ing 
this treafonable plot, and for oppofing the execuuon of it, at th.^ 
hazard of his fortune, his life ^xiAAxithomry has bccn/ w«ifhtonly 
and cruelty denounccdi m if he u'ere himfelf a trmtor :^r J^aving 
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ij^fed iteafiftj arid ttpon his arrival in this city in obedience to 
a fubpceiia requiring his attendance as a witnef^ agaioill the pri« 
foncx, an effort was made by the prifoneTf to caft him into a dun- 
geon, for an niledged oStn^ty which was not prcTi^d, and for 
conduft, nvhich^ when exanoined appeared to be iu the higheft 
degree j>raifewortby. The public functionaries, alfo, lo whofe 
vigilance, adlivity, wifdom and patriotifm America is indebted, 
for the prcfcrvation of her peace, libt^rty, government and union 
ngalnS afoulf rank^ deep laidy extenfivey and m^ formidabk plot of 
ireafin — without the effufion of blood, have been denounced, and 
a vain attempt has been made to (Ugmatiz^ them, as th^ tyrants 
and opprcflors of the people. 

itrcquir*d no excraordinary ftrcngth of difcernment, to per- 
ceive the t^jeif which thefc meafUres contcmpJ.tcd. The dcve- 
lopcment of thisptot, had defervedly excited unlverfal indigna- 
tion and abhorrence, and to divert the, public odiiiusn fromthem- 
fclvcs, to those who had faved their rw/z/frv, ' was certainly a da- 
ring attempt J but perhaps the very Left policy of thfewho were 
concerned in the treafon. Cataline the Roman traitor^ was of that 
opinion, and made the attempt; but as crpon all fuch occafions 
ought to be the refujt, fortunately for his country, be failed. 
Remember I befcech you, Sir, the multiplied proieilations of 
innocence, made for the prifoner, while all thefc obftacles wcr« 
thrown in our way-^whiJe (previous to Gen, Wilkiofons arrival) 
it was yet hoped, that an indidment might not be preferred be- 
fore the Grand Jury, «ngainft Aaron Burr, and whilc» afterwards^ 
the refiilt of the deliberations of that refpedlable body, remain- 
ed uncertain : How often we were challenged, to produce our 
witneff-s and j^o on with the profecutioh : How frequently it 
was repeated, that the prifoner was innocent and was perfecuted^ 
and that he feared «d proof which could be brought againfthim : 
How the gentleman from Maryland y^^/fiTf^/y declared i&/j belief, 
(I think his W4>rds were) « that ^// honorable friend» was tks 
ignorant ^xiA innocent of zny treafonable plot, as the child yet un- 
born •„*—. and as late as Thurfday laft, I undcrftood the worthy 
gentleman who opened this debate, folemnly to declare it as his 
belief that the prifoner was altogether ignorant of the overt aSi com^ 
mtted on Blannerhaffef s ijland — I will make as it is proper to do^ 
every reafonable allowance, for the favorable imprcffions which 
the prifoner may make on the minds of his counfcl— but, as re- 
lates to himfelfy /A// enquiry will o^/ri/f/^ it fclf upon every rcflc£l- 
'»vg mind. If there be in reality 17/7 danger apprehended from 
the teflimony onthc parr of the United States : If this bonded 
innocence and ignorance of any treafonable plot, do in reality exift 
"^Why this fre/iuour e fibre to exclude our evidence fiom the Jury f 
Will fuch an excluftoii of the evidtnce ^ ferve to place the honor of 
mtuceufed, on the high ground which innocef ice ought tp octttpy ? 
-^Many appeals have rn^thc courfe «f the d.^batc btLcn made tp 
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Hmmonftnftj and \ leave it to common pnfi to anfw'cr ta«:fe €rt4tti- 
rle$. But, .Sir, the Court have d<fcidcd that the motion fnigbi 
i>emade« Thecounfeltof fehe^rifoner, have, in arguments de- 
livered at very great lexigih, and relying on a number of autho- 
rhie^y infided that it ought to prevail : and jgsaintatning as I do^ 
K contrary opinion, it is my duty to give them a reply, 

Mr» M'Kae obt*rved, he Was not a little afloniflied at the cpri- 
fidcnce of fucccfs expreiT^d by thegcntkman who had ma4e tWc 
motion: but fuppbfcd that confidence proceeded from his fceh* 
'ing a fineerft wifli for the; fucccfs of rtie motion, by dweiHag on 
•whtcbhe hadatkngth convinced himfclf that it ought, to pre- 
vail. But the aujthoritics cited by him had .not fupported tl^c 
points'fof' which he contended. 

The pofitions -clied on by Mr. Wlckham^ were^ firft, tfiat tlic 
accufed> not having been prefent at the commiiSon of ibe overt 
a£t <sharged in the tndicltnent, .no: evidence can be adduced ta 
pfove his connexion with that overt acl \ and fecondly, tl^at the 
overt a£i laid in the tndi£lmem, was not fufHcieotly proved, ro 
^admit'nowany farther evidence : Upon which grounds Air. 
-Wickham faid, that ncithier by the canftitutioaor laws of the tJ- 
iiited States, ^hekws of England, ndrftfog^, theptifoner could 
be cpnvifted. 

It will be fufScient to have recoutfe to. the laws of Eagland 
.and the conditution of the United States ^pon this occafioo i&r 
2^^4f has nothing tb do with the queliion. 

The definition of treafoa in the federal ctinfti^ution, is to t&e 
-foWowing words: <*Treafon a^ainft th©^ United States? fliall cqr^ 
« 4ift^nlyin levying war againil .them» or inadhering to their dn-' 
'« cmies, giving them aid and comfort* Nopei^on ihraH be ccwx- 
« vidied of trcafon unlefson the teftinw)«y of two witnefies to 
«« the fameovert ad, or on confeffion in open court." 
■■ Mr. M*Rae then proceeded t<J animadvert on the argnmciitsof 
''Mr. Wickhaitt in the oT«ler in which they had been by that gen- 
tleman delivered. Heobfcrved, that Mr. Wickham. bad admit- 
ted that the words of the flatute 25th Edw- 3, concerning . k\f^ 
vj/j^ War, are the fame with thofe of ouj conilitatioo, but fa^jr s 
that theeoliftru^lion of the conftitutioa ought to be different 
. from tHat which in England has always been given to that ftatute. 
I think it of no conftquente to the prefchc enquiry^ whether die 
United Spates as fuchJiare a common law or not, and whether 
the common law of Engiand is to be reforted tocr not. If the 
^xiorifl?ru£tion of a ftatute in the fame words with the conftitution 
of the United States is iv^y^tiW^,. the fame coaftruftion ought 
to be applied to the conftitution 5 otherwife not. 

^ it is immaterial tt) me, whether we be refeired tdbur ftatute, J 
tooUr c^nftitation, or to the Hw of EngJaiid^.fince the veTds 1 
aiethefame; and arc as plain as words Can be made to erprefs 1 
the objeJa. ; But I thiiik differently from the gent Icinaii : I think 
that the ji probably comprehend fuch i cafe as thii> fe^ 
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1*he queftioh is» whether it can be ooffiblc for a dian to lu 
tonvi&td for kvying "mar againft the United Statet^ and yet bf 
^bfentfrom the Ipot where the overt act wad laid ? Tiiat obhges 
ine td ipeak about our evide6c9— that very evidence which they 
wiBi to exclude, as well as that which the court ha^e heard. I 
hope. Sir, that the necel&ty impofed upon me to fpeak at this 
time, will be regarded by the court as fuffiient apology for my 
mentioning the amount of the evidiimce which we would bring 
forward. 

Cb. Justice* I Utiderftand the queftloii id fiich, that tlic coun* 
tel for the prolecution has a right to fuppofe any evidence M^hicH 
they might produce ; becaufe the nature of the motion is/ that 
no evidence can be read ; and for reafons which they have cffer* 
edi Therefore, any evidence may be ihentioned, before the 
quedion is decided whether the Jury ihall or ftiall not hear it. 

Jlfr. Martin. I think it is not proper for the gentlemen to go 
iiito mere poiBbilities. We canngjt objeA, if he will Hate wfasit 
cvidente they mean to bring forward r biit that which has not 
been heard is certainly out of the queftion. 

Mr B^rr. No doubt, the counlel on the other fide inay (ho^ 
what they have to bring forward; although being {hewn it may 
lead to abiardity^ This is a common cburfe, arda very fair one. 
They may fuppofe cafes to any extent thait they pleale. ' 

Cb. Justice. No doubtof it. When gentlemen ate proteed- 
ing to explain an aft donei for inftance, at Blarnerhaflei^s illaml^ 
they 'lay that fiich or fuch te(iimpny is relevanti and have a right 
to enforce it. In order that the queftion (hall be brought upon 
the broadeft ground, either fide have a right to lappoie or Hate 
Cafes. 

Mr, Mdrtiti. Thete fiever has been any tefthnony cfFered 
f or our confideration. 

Cb. Justice* Yea, Sir» they have proceeded with the tefti* 
liiony, and have been ftopped fay the motion now bfiffore the court* 

i(fr. Wickbmn. I ftated, that the abftra£l principle was in our 
favor, let the evidence be' what it might ; and^ therefore^ the 
amount of evidence was indifferent to the queftion. 

Cb^ Justice* So I under Rood ft. 

Jl/r. Hay. But Mr. Wickhamdid oppote thfe teftimony thai 
Was given» on the ground of its mfnfficieticy. 

Mr, Wicibant. That was the leaft part of my oppofitioh. 

Cb: Justice. The ground of oppofiiion to the teftimony al« 
ready given, I believe was, that Mr. Burr was not prefentatthe 
fpot where the trcaf9n was it id to have been committed. 

Mr* M'Rae., Thecounfel for theprifoner appeaf to manifdft 
fome repugnance to^this mode of proceedtng ; they feem to wifli 
that, in replying to them, I fiiould' avoid iuppofing what mighe 
and eati be proved. I atn candid in conftflliig the famemyi'elf ^ 
for I did fay^ that It was not my wiih to fay a word amil the 
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whole evidence wbi gone through. If the gentlemen will n6vf 
confefs that the eyidence (hall be gone through, it wouW be tf 
ihoafand times more agreeable to me, that the court fliouldhear 
it, than that I (hauM c Kiclude my obfervations at this time.— 
If they wjttld withdraw their motion for that piirpole, I (hould 
' be very glad. If n3t, I Ihall proceed under the direAion of the 
Court. 

Mr» Burn If they hare any other teftimony on BJannerhal. 
fet's iflmd, we will hear it, however abfurd it is i but irrelevant 
leftitnoTiy we cannot hear. 

Cb. yusficc. The motion is predicated oti this :*that the ac 
culed v^as not there. Now, as to the nature of the motion, no 
doubt can be entertained that other evidence cantiot, at thia mo- 
meat, be heard. But as to the propriety of the argument} there 
can be no doubt, but fa£l4 may be brought forward which are 
^not proved. 

Jf£r. MRae. I fuppof j that I may be authorized, or permft- 
ted, to fpeak of evidence that has a£laally been heard : thiaft 
which has not been heard, we will suppose^ in our argument- 
Evidence, Sir, which, if addrefled to this Court, would, in my 
|»jdgment, ierve to (hew that the firft pofition of the gentlemetr 
cannot be lupported— Evidence, which will (hew that, althougfa 
Aaron Burr was not preient on the ifiand, at that time, yet, that 
Aaron Burr yvss g"iUy of the Treafon, if any perfon is guilty; 
ar^d that, cs fuch, he Is amenable, if proved guilty. 

Sir, is there any human b^ing that can doubt, after hearing 
the teftimony of Gen. Eaton, Commodore Trax ton, and the 
Morgans, the treafonable intention of the priloner ? The credi- 
bility of all thole wituefles is unimpeached ; and Eaton's evi- 
dence is imnvediately to the point. [Hete Mr. M'Rae took are* 
view of the evidence which had been introduced.] Suppofe, in 
addition to all this, we can proye that the men who came to 
BlanncrhaflTet's ifland canje thither by Aaron Burr's dirc£iibni 
that he had affifted in the enliftment,of them ; that be hadfurnifh. 
ed provifions for their fapport, and purchaied boats for their ufc f 
that lie was waiting for thsm at the mouth of Cumberland ; that 
he had fent them orders to fly from the ifiand without delayt 
fmce^* the Philiftines" would be fliortly'upon them ; that they 
joined him at the mouth of Cumberland, and put themfelves un* 
d^r his commands and were then a ii armed by th(5 prifoner ; lup* 
pofe it fliould be proved, that after wards, when a body of mditia 
were coming to fearch his boat, he funk all the arms in the rWer^ 
tor the purpole of concealing them j would any rational perfon 
^ doubt whether be was guilty of treafgn ? W« have authorities 
to (hew that,* even in Kngland, he would be confidered as a priu* 
cipal traitor, and indifted as luch. Thole .*uthoritids prove that 
a perion who enlilU men for a treafonable purpole : whoafta 
hi concert, and ia^#igtje<ft^illh>h«ni; and though not on the fpot. 
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^Aselfewhere^ it a piracipal tratcor ; and that alt thef« are dif* 
ferent ^ert ails of the lame trealoo. 

But MeflVs. Wickham and Randol{)h have introduced certain 
authdritiey, on which they pretend that wa muft rely, and have 
stacked them as arbitrary and oppreflive ; ag Ipringing from the 
cruelty of judges like lord Coke, whom Mr. Wickham declared 
to have been without bowels, and Mr. Randolph without a heart. 
I will read one of thole caies (Throckmorton's cafe, i St. Tr. 
60) to (hew how diflFerently conftituted the court who tried 
Throckmorton was from this court ; how widely diflitnilar the 
&uatton and treatment of Aaron Burr, during this trial, has been 
from Throckmorton's before the commiflioners who tried him ; 
and to denaontlrate that that cafe has nothiBg to do with this. • 

Mr, M^Rae then read a large part of Throckmorton's caie, i 
St, Tr. 60, from which it appeared that no counfel was allowed 
him ; booka were withheld from him; he was not liftened to by 
the court ; and CQufeffions of others were read as evidence againlt 
hicn, without proof of hia connexion with them. He ftfongly 
contracted with thoi^ tyrannical proceedings, the advantages 
which Aaron Burr Jwid enjoyed during rhis profecution. Where- 
in Throckmorton fflfd no couniel, Aaron Burr has fix, moft &ble 
aad learned in the law ; one of whom was attorney gsneral of 
Maryland » another has been attorney general of the United 
States ; a third for many years filled the lame ofitce in Virginia, 
and alterwards the office of attorney general for the United 
States, and the prifoner himlelf was once attorney general of the 
ftate of New-Yorkr Throckmorton was allowed no books ; but- 
the priloner has had the ule of cart loads of thern^ both in and 
out of court. Inftead of not being liltened to, himfelf and his 
counfel have had uncontrolled freedom of ipeech, and have takea 
unexampled liberties with their opponents and with the govern- 
ment. And, (fo far are they from permitting confeiiions ol: others 
to be read in evidtnse againft him) they are now endeavoring to 
exclude, altogether, j»y teltimony on the part of the prolecui* 
tion« The ccunfel for the United States never thought of draw« 
ing any authority in their favor from that caie ; and i'uch an in- 
tention ought never to have been attributed to them, for they 
abhorred and detefted the cruelty and the tyranny of the pro- 
ceedings againft the persecuted priloner in (bat caie. 

Mr.. Wickham, in (liewing what was the real fituation of the 
accufed^ adverted principDlly to rec|ivers/ and acceflbries after, 
the fa£k, inllead of attending to the caies of thofe wtio were &c« 
ceffories before the fa*^. And, as he/uppofed there was a very 
great reiemblance between thofe cafes, he was plealed to fuppofe 
that we refortcd to luch caies as lady Liile's, Fernley's, end Eli- 
zabeth Gaant*s, in iupport of this profecution, as recited in 4 
St. Trials. Thefe all relate to acceffories, before the convidoa 
oithe principalt ^But, hpwdver the law in England mi?y be, and 
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whatever thofe who rely on Brit)(h authorities nay be indind 
to thinlr, as to reliance on fuch cafes* I will miorm the gentlemni 
fhar I am nut inclined to rely en any foch authorities* We do 
not contend that thoie perfons who a^ in the eapacity of receiv* 
ers, would be guilty of treafen. Suppofe that a treafon wascdn- 
mitted en Blannerhaflet's ifland, and feme of thofe con^^nedin 
it were to moke their elcape, and take refuge in the hoofe oi 
lome one who has not had an agency ; we certainly flioald not 
fnppofe that iuch a receiver could be deemed guilty as a principal, 
This fa not what we contend for, and therefore the gentlemen 
wai^e their time in referring to iuch authorities, aa fuitaUe for 
Vs : it is unneceifary for them to take fo much trouble* The 

* caie of lady Lifle was, for affording room and fupport, ignoract 
of whom they were, to two perfonSf who were of the duke of 
Monmouth's party* and, for that alone, (he was executed A* D. 
1685. But there is not the !eaft refemjblance between any of 
thole cafes and the preient, nor do we reiort to, or rely upon any 
fu€h authorities^—We look not for any fupport from evideoce 
which (ball prove the connection oi the priioner with tlua cir- 
cumftance after the fs^. No, Sir, but on tW contrary, the evi- 
dence (hews plainly, that he was the firft m^er. I mean. Sir, to 
fay, that the evidence which has been delivered, and the evidence, 
which we have not been permitted to bring forward, wiU prova 
Aaron Burr to he the contriver and fupporter of thia overt 8d» 

^ He was the Alpba and Qmega% the body and the /ou/ of this trea^ 
ion, and not an acceflbry at all, but a principal, and the very life 
of it* It would be idle indeed for us to regard him as an acceffo* 
fy after the fad, (ince we do not pretend to prove him as fuch^ 
We do not regard him as an acceflbry at ally but as 9^ principal i 
and as chief among all principaU^ 

Mr. Wickham referred the Court to a note in Fofter, for the 
purpoie of proving that acceffories are not intended to be confi- 
dered as principals ; and he took it for granted, let us be able to 
prove what we may, that we could not (hew that the priioner 
was more than an acceffory ; and therefore that he was not ha* 
ble to be indi£led as a principal in this treafon. I do not fay 
what is proven by this note, but if it proves the law to be eitiier 
one thing or another, it is clear thata£lualpreieiM:e is notindif* 
peniibl-i neceflary to prove an indidraent for a trealon of fuch a 
fiature, as this might be (hewn to be, Although Fofler, pages 9 
^nd 2Z have been quoted, in order to prove that thofe not adual-? 
ly concerned were not liable to be indided as principals, I do 
not fee what they are tQ prove by the reference, (ince thole 
cafes rather (hew, that, alter proving the overt a^ laid in the 
indi£lmeat, additions! overt s^s may be given in evidence to ' 
ftew the quo animo of that which has been proven \ and not 
that proof of the personal prefence of the accuied, is neceflary* 
to charge him with the overt ad of levying voar at the ifland.— 
Neither Sir John W(?d4er'i>»rnf ^f>T iPeacQp w^is prel nt st 
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the t^ing of GarKfle, but, thev^wereWharged wiek having a 

ptrimary concern in the rebellion. Now, they may not have ^'. ^r^x^ " 

bean indi£ted for taking the citadel of CarUAe« but^ if. wocoma . " S'^/, , 

to the bottom of* it^ we (liaU find that this ^waa 1 .id aa an ovart .* 

a& to the rebeiUoTi I although they were not prefen't. Now we 

have itated that the prtibner ii guilty of sAs at the mouth of 

Uumberland ajid at Qqiv^t, "but we are now cooincd to evidence '' 

at Blannerhaffet's iflaed/^ Now, Sir, may we not be permitted| 

in proving thti ov^rt B£t there^ to prvxluca the «£l« done elfe* 

where^ if the ^ito ammo mighc be.(hewo# .I^cannot lee that the « 

ctfes referred to will lerv^ any luch-puapofe aa tke gentleman 

intended, • 

Buc« $ir^ theie caies will faitlus veryvwillttff atietbar part of 
this difcuiCany in our proving dift'ereot^overc a^s, to eftablifii 
the ctime charged. The cafes cl||gr)y^rove .the right of the 
proiecutioDy when they have Ihswn one overt act, to bring for- . '*> 

ward other overt acts in order to Qiew the intention with which 
the thing was done. 

It ia oeceiTary to prove^ that iome act laid., was done by the 
prifoner. Here, Biannerhaflei's ifland is laid as the fcite of the \ 

treafoni and b^ is charged co be concerned, jr principal, in it ; 
but, is that an argument, becaufe the overt act was committed . p 

there, that he was in his own prop^ perfon on the fpot, com* 
mittingit ; or that he did it fubllantially himielf ? If we can 
(hew, that he, of agents in that treafon, was the prmclpal agent, 
it cannot be necefiary to (liew that he was there in perlbn. 

I admit, that he muft bs there in his own proper perfon, or 
elie he mull be lo concerned as to be xht pnmum mobile of tho 
war. Now, the csle of Sir J* VVcdderburn was reforted to, bat , 
for what purpofe, I cannot poffiiily conceive. To ha fare, it ia 
I ftated that be was prefent at rhe place, but it is no where proved|^ 
|/ or fiated, that it was n^^cef^lry for him to be there, or that the ^ 

|. iadictment would have failed ! VVc lay, however, that, mere 
f evidence given, in any particular ca(e that is relortcd to, that the 
\ party acc^fed was prefent, is not to h^ regarded as evidence that 
; he mud be there in his own proper psrion, before the prolecuttoa 
\ coold be maintained. 

\ Mr. VVickham has alfo referred the Cot^t to Lord Balaieri* 
[ no's cale 9 St, Tr. 605. for {he purpofe of (Iiewing that he, not 
I having been at the city of Carufld^ at the time the place wag uu 
^ ken^ he could not be indicted as a principal in that treafon— «... 
I Now, I think a more particular examination ol that cafe would 
\ convince the gentleman that he cannot rell xx^u that cafe nei<* 
;. ther for this phrpofe. Lord B. Hated that he was not prefent 
'\ at the time; but the fact is, that be waa mdicted in the ufual 
way, for levying naar^ for though he was not prelent on that 
\ day, he was there directly afterwards i and hia coming into it, 
I &tid holding it with an armed force) proved bim as mQch to be 
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a trsUor ai though he hfd bttu there on thilt day it wtt taken. 
H« then was denaminated a principal in the treaaoo, and not m 
* acceasory after the hcu 

Thecaae in Fpater p. 6, proves nothing whatever with reepect 
CO any legal decUian / it is only a mere noia i^n^, stating that per- 
sona who were not cojicerned in the particular overt act in that 
passage mentioned, were not indictedi 

CAief Justkp. I do not know that it is material, but. I wiK 
Aate the manner in which the argument in Lord Balmeiioo^tf 
case was urged. There were, several overt a£ia laid in the ia« 
dictment-^one of tbem was for entering Carlise, which hap- 
pened on the loth* The fecond was for the slaughter that was 
occasioned % the eitry ; and the third was for holding the i^ty 
againft the king's authority* 'The counsel on the part of the 
prosecution said, that the day was not material ; but Lord S* 
proceeded to shew that he was there on that day* The coonkl 
then proceeded to (hew that whether he did, or did not, commit 
that overt act, that he did commit the overt act of holding the 
place againft the king's auChority, and therefore he was guilty'— 
Npw Mr. Wickham argued that this^ was a proof of his being 
concerned in the rebellion, and upon that prooFi and that oaly,'be 
wascot.victed«' 

Mr. Wickbam* That was the grouiid upon which I argued. 

JMr. M^£ac» Well, it isccriainthat he did take poffeffion of 
the city at/ome time, and therefore the day was immaterial ia 
the indictment, providad that futt be proved. I have no fort of 
doubt, but that, if two or thres overt acts were laid, it wouki 
i>9 vety eafy to prove that his having taken part in an/ one ot 
them, would remove the neceffity of going on to prove the re(i 
I truft, however, that I (hall be able to fatisFy the court that any 
plot that-is going on, he being convicted of any part of the trea« 
jbnsible plot, would be ccnfidered as guilty of alt and every trca« 
fonable act that was executed. ^ 

For the purpofe of (hewitrg that, if the common law of £ng« 
land is not to govern us, there can be no I'uch characters, as ac« 
ceflbriea before the fact, in this country. Mr. Wickham h&s^ 
quoted lo St» Tr« 436* and Hobart 91, where he lays this doci 
trine is recognised ; <that that, whiph is made criminal by a/par* 
cicuiar ftatute, and which w&a net criminal at common law, mull 
be confidered of according to cOoimon law principles, as to ac>; 
ceilbries, and tTicy are not to be d^filt with under particular 
fiatutea confiltuting the crime, except;it ia fo fpecified. This ia 
very unimportant to the Subject, and I think the reference not 
lb apt as he cona^nonly gives. Bat whatever iCinay be, it wsi 
<only the opinion of a lawyer, and not of a judge ; and there* 
lore it can be considered no more than the opinion of any other 
man* It is therefore inncceffary to give any fjBirtber anfvrer to n. 
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. Sot Mr. Wickhattilays, that in thitf particular e4(e, (he'fist oi* 

t^oiigVela is to govern us, and tliat the common law is to hav€f 

nothing to do with it. Sometimes we are toM, that the com* 

mdn law is ndt ih force, becaufe it fhall not give to t^e confti^ 

tation any narrower operation than ought to be given to it ; and 

thenagain^ for the ptirpofe of :getting rid of ths operation of 

the conftitutional weight on this proiecuCion, common law doc- 

itrines ate reforted to. But now we are told that tha act of 

CongretiB is to goverti^ and as the act of Congrefa faya nothing 

> about this particular of accefibries in trealon, whilft acceflbties 

In other crimes are mentioned/ there can be no acceflbrial crime 

r attached, or iatended by it. Why» Siri this is a mere afiertioiy 

which is advanced, for it isfevident, that the words of the con. 

lUtution Inpercedes theneceffity of any explanation. It means 

[y^nj who are concerned ; any who are active m the overt act ; 

^ It IS immaterial where they ere, i( they are concerned in theN 

■fame overt act of levying war^ no matter wjiere it is donod To 

thefe, the conftitution applies its definition of traitors. 
[ But he aiks,>« if acceflories in trealon were to be poniflied, 
.' why did t^ot Congrefs provide for it ?" Why, the anfwer is 
I plain, iuch a provifion is unneceffary, becaufe every perlon con* 
earned before the fafi in an overt bA is a principal^ which the 
conftitutiony if properly interpreted, will ihew. It cannot be 
[ neceflkry, therefore^ that an a& (hould be m^d* concerning 
[ traitors, to call any of them by the new name of accessories*'-^-^ 
I The plain interpretation of' the Con&ttation, I think, is dire^lly 
f againft the gentleman^ and by it I am willing that our arguments 
)i fiiould be tefted ; atid if an aft of Congiels was made for tho 
^ parpofe, it could notipectfy the doArine which I have advanced 
[in plainer light. As to receivers^ or accefforiea after the crifne^ 
I We know not why they have not been fpecified ; and it is very 
i unimportant indeed to enquire. Now, he was very particular in 
^ his enquiries about the realbn ; and I think Congreia have done 
: Very well indeed in not providing a pumlhment for what A^ call-' 
^ ed acceiTories, fince it would be a very good ground for bad men 
I to porfue their vi£tims upon to any extent, and at their pleafure^ 
[ ' Thus, infteadof its providing happinefs toiociety» it would make 
; the Conftitution provide a meana o£ injuring us. 

But, Sir, who can be more guilty of Treafon, in the eye of 
i the law, or in the ^ye of common fenfe, than the man who plots 
\ It ?— .The man who enliils men^— the man who provides boats^ 
,' Bioney^ arms, provifions, for8ge-*»thc man of purl)? and fword— 
^ho call be more guilty than that man ? Not th^ j^oor, igoo. 
' i^nt, deluded man, who is called into the fervice, without kn^w« 
: "ig why, or wherefore I There can be no comparifon be(wssi» 
j the guiltof the two. Now, for inftance, what compartfoQ .«anr 
. *tre be between one of thole poor men who went down the ri- 
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vcr with Coffifort TyWr from Blanrterhafl«t*s iflaticJ, and the guilt 
of thofe men <9vho have plotted the Trealan, furnlfhed them with 
:pr6vifiont| aod other means of waging war againft the country. 
I» the conftitutioti tfiadc to teke the life of <5n« of thofe poor 
men, and, with impiinity, to let the principal«*the body and foul 
of thib whole cnttfrplrige efcape ? I hope not* 

But, Mr. Wiekham lays that the Consti ration \h made to pre^ 
vent*bad men in pow«r from pUrfuiog machinatior.S of vengeance 
upon the VIC ims whom they may be difpofed to mark out by 
laccufanona of jconft/uctive treofon. There can be no danger^ 
Sir, under our Conftitution, of any one being puniQied inuo- 
ccntly ; ard I would rather it would be elwaya confidered to^ 
' Upon the fcorc of humarity, I hope that there can be no danger 
of victims being marked out in this tountry i nor do I believe 
any man would be bold enough to do it. The Couftitution hu 
provided well agninft this, by msking two witnefles neceffary for 
the. conviction ok any perfon under the crime of treafon.; aod 
not to put it to the will of any miichievous mant whole want d 
. character, or whofe difpofitian, might arrogate to himCelf a pow- 
er which he could not procure, or luftain, at the will of the peo» 
pie, and thus to ttample the conltttlition itlelf under foot with 
impunity. Mr. Wiekham, in conformity with the idea, ftatci 
« cale in the ab(lra£i, (and he has dated leveral things upoo 
aitSract principles), and not at all applicable to the cafe of the 
prifoner. He brought up a iuppofition that the governraent 
might want to fing^e out a mon for a vidim, refiding in Geor^ 
gia J and might accuie him of the crime of inlurrcAion in New- 
Ba«np(faire. where he never had betn | they might drag this io- 
nocent man a thouland miles from home, to punifti him for a 
crime laid to have been done in New-Hamp(hire, when he had 
done nothing wrong, and a firgle witnefs would convidV him ci 
treafun. Now^ this^ to be fure, is a ftrange way ol abftra^ 
k^ealoDing It could not be fiiir, in ihc firil place, to Ipeak of 
the convi^^ioa of a perion for treafon by the evidence of a fingle 
witnefs s nor is it to be fuppofed that a man cm be poffibly 
conviAed upon a charge, where, and of which, he knows notb^ 
ing about. w 

Now, Sir,: I will aik permiffion to ftate a cafe in the abfira& 
Suppoie there were an excellent chief magillrats, — one whom 
a great 'majority of the people of this country relpe^ed andkr- 
"- ed, (t fpeak in ilya abftra^l way.)— this chiet maglftrate had been 
re*ele^ed topSb^ehy the strong fuflfragea oi his fellow citizens i 
^ tiiis^pia g((a^dv*&s high as any man can (land ) there can be no 
tj^^^fil^yj^'fntB man doing any thing to iocreafe his popular in- 
^ '*' flMh9e««lne ila^ds as fair with his telldw cUizeoa as a man can 

I ^ >/ ftaltdl^ndfar above the (hafts of maiice or €«oy.-^— But, Sir, 
• ^%' It^ofe aiiother man, whcfe natural, or ambitious diipofitioa 
,\ ■■■I lb«uld'lead him to engage in mal-praitices an^ meaiures, which 
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ii» country mu8 dcplorf ; and whofe fharaScr is falW as io#,^ 

^ if not lywtr, tli.in mjn an fall; (literal ly fo) — fellen in ''' dujt 

t«^f//5c/'— fliould it be tfeou;<ht nfccffity that tht Conltitotion, 

' ofLrjw. Uioiild jjuard, or protcft rhi« man» (fallen by the fttong 

¥')ice of his country) elevated aa his chiiraftct in fame refpccl^ 

tei^hi fae ? Na, Sir \ al.thoii.;:^h \vc .have right$, they . d^ not 

.^gaard as againft rmr^vij pr i<!^iicest I fgHow. the example fet be»- 

fore qie, o\ fpcaktng Upon ab ira<flL giinciples : but, I think that 

this Xuppoft d cafe* may ferv,e to (hew the immenfe danger that 

m'ght arifcto the people of the U. S**atf3rUiider Aich a direct 10% 

: )i'hkh danger docis not eiili onder oaf pnftmt admiriOration. 

The.Con.lifut on did intend to preferve the liberty of the peo- 
I pfe I t[\^, Gon^^itutioq did incend to previde a fafyuj^d for it* 
; iiif : thcConiUtution did iiitend, that- a man ^Ko committed 
I Trea£b«v however hig:h his chancier might have been, ftoulcl 
" »p> CiQffimit it with iwpunity :-^and tb*r Ci>nfUftitian did intend^ 
; 8pdprov:id^, that no innocent n^an (hould be cpnviclfd for Anjr 
; i^iime, whether he was high Of' low in Ifc H the conl^ituiioi* 
'[ be cafrkd into ciFed, agreeably to the intent-ion of thofe, who ' 
[foFmisd it, there caa be no danger from the- »rnp[eance, or m^ 
I %diiy, bf any man on /^arthc My View of u is^ that \t is ca^ 
tuktad to fi^cure the itft prefer ipta We rij^hts of the citi^ene, 9ttA 
[ to render tHe jpfovcfnmcht permaaient attd fecure a^inft the 4'^ 
ifighs, arid ttt^noft- efforts of evil defi^ftinu men-. Th^fe aretht 
I h«o jijrcat o'bjcds whieh M^erc in view. But give to it th« intct** 
^/ pfctalion it Itad oti t!ie other fid t, and theft, no plot for cottnmit^ 
[ tifi» trca^fbtv, however deep laid, or maligiirant in its YttttutCv {t» 
^ Wehavt^fUj^ofcd this to be,) can exift : and if he may poffei^ 
[.the power/ %«ten of ubiquity, (for if he i» not prefent in perfon; 
ihfe is aduallfpTefeht m every particle of thisplotj) you camiatr 
[ ttAte him account for it, • '.■-%. 

j "But, Sii^, what may be the cohfrquence, n^hetea matt nay 

?' Commit a tri^afon, and not chufi? to be ptefcnt at the place dt 

tfene whefe ihetreafoh is committed f Why, the g^reateft pdi&i» 

.'BJedangjEV to th« government ; arid the inevitable ruin of everjr 

^ mcmtlmt fhall^ be talCe'n in by him to j6in in the ^dan^crons" cotcr- 

jlprfz^, hdwevtr plaufibie may be his pretext*. Why, certainly^ 

' tHc ift'art who plots and carries on the treafon muft be the pritt- 

; cipai traitb^, according to the faireft interpretation that could be 

' imagincdr Poller, p 362, is a paffage that will (hew that our 

itfenllru^idnis ju(l, and thit cpm non fchfc' will adopt this Jprin- 

clple.' But fatthe**, it is that which the : upreme Beiny basbecti 

pltafjfd tb atfopt, (and ^ fuppofe my w^orthy friend will not be 

pi-ofa'ne fe'i5<JUgh to queftion fu^h ail authority as that,) See 1 

tingsr ii cb. Ahab*$ kiilirtg Nahoth 2 Samurl, I'r ch. Da- 

VidC killing Uriih. Now, k is clear; th^at ihefc men were guilty 

tffmuirder, although they were not the immediate perpetrators'— 

^ft fottnd fcjifc, aft4 to common underilfttidiugi rfiey cowiro* ^tj 

H h ^ 
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and it was<!one by their will. And of fo hiph authority is thii '', 
interpretationr that I believe, it the qucftion were tq bt alktd of ; 
any man, who committed thofc murdtrs in taft i it would he 
anfwer^d, Ahab and David. Then, Sir, the marr who ciiniriv^ 
ed Treafoh to be committed, and who Is,, himfelf, y^/V in every 
part of it, is more properly tp be confidered as a traitor, than as 
a mere agent. , - •. 

% But, I will admit, without, referring to the nun^croos cafet 

which have been quoted, that there is, in feme of them, a dif- 
tinftion made between an acceflory and a principal ^ and tbat 
fome of the cafes go a great way, in proving* that ^he acceflory 
ought not to be proceeded apainft without the principal be firft 
cpnvi^led— and that one of the firft fteps in fuch a c^fe fiiouM b« 
to produce a record of the convidion of th^ principah But, 
Sir, the great, and diftindlive difference between us, is this : In 
a cafe of common felony, the doflrine would be juft ; but 'i% 
capital crimes, " every perfonprcfcnt, m thfinfe ofihie^^ is 
involved, cquajly with him who gives the mortal bljow.'^ Foil. 
3J3* 354 Now, what is this cafe ? It 0>ews you thcprifoner 
ailu^lJy prcfent at Beaver in Pennfylvania,^. where the operadoES 
commenced — it (hews you the prifoner as having been firfl in the 
formation of the plot, furnifhing provifions, .arm^i and moaey; 
enltfttag men,t and here tranfponing them towards th^ir d^fftina- 
tion.. . In Ohio, and in Kentucky, we find him engaged, in the 
fame b.ufmefs, until he met the party fo defignejd, :at the mouth 
of Cumberland. He was, then, the life and foul of ttofe whf 
engaged to execute the fa£t, and efFeftually prefcnt in every thtog 
^ that was done. We proceed againil the prifoner ajStptincip^i in \ 
.thetr^afon; and farmer, to (hew that he might be a principaJi j 
ajtbdugh not perfonally, yet legally prefentyandovghilo -be pro- J 
cecded agalnft accordingly, I wilt refer to i Hale 439, who a»- 
fwers the enquiry of «' who ihould be faid to be pfefent,'* in J^^ 
ctiminal aft ^ . This cafe relates to perfons who were of thcpar-J 
ty, though in another room of the houfc when an attrocious aet \ 
was committed. New, Sir, this may be taken to apply to per* I 
fons, who, belHji'of the party who committed a treafon, ani 
were in a different State of the union. Being all in one countrf, * 
and having the fame object in yiew, any criminal a£l done by ooci 
^ towards that obje6l,is cotrSdered in law as the act of the whole* ' 
./ So, as to the killmg of the keeper of the park, thofc who were ^ 
engaged in the fame enterprizci although in another part of the \ 
fame park, were confidered as acceflbries in^ the murder, and ' 
Wcf^ executed under that decifion. (Lord Dacrc*s cafe.) So, in ; 
a cafe of burglary, one ftaid at the lane's end to watdi» as flifi j 

* ^ * prifoner ftaid- to watch in Kentucky, and to warn of thcdang^i 
' , while the others did the aft. Foft. 34^^, 350. So tb^ffc the law 
docs not require that an accomplice Ihould htaBwdly wdfer/on' 1 
a/i^prefent^ to make him a principal. Each hai^Kis part affigne^ 
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fcWm*— fomc to' commit tit fa£l, fometo prevent furpnz^, and 
if? ic* to a5d an efcipc. <* They ate all, in the ^r of the law, 
prcleot at i^, for it was made a common caufeT If there had been 
in authority wTfitt^n on parpofe to fit this cafe, I do not think that 
Dneftronger could be made than the one laft quoted. If the 
circumiUnces are compared, I think they will appear as fimilar 
IS two of any different denominations can be conceived to be. 

2 Dallas^ 35^. 356 will (hew an authority of the Court of th^ 
United States, who oBed upon a cafe of this fort. Judge Patter- 
ft>n: in Mitchei's cafe, decided, that a man who was not a£luaU 
ly, pcrfonally preftnt at the fcene of Treafon, was, in the view ' 
Df th^-Zlaw pr-fent, upon the treafon being proved ; and upon its 
bcbgprored that he was concerned in it, confenting to the fame 
dcfigii. Now, here was an adjudicated c^fe which, in my opi- » 
nion, is not half fo ftrong as this, .where the perfon i»ho. a JiAi/edf 
or procured J the ai\ to be comraiUed, ought to be confidersd as 
the principal, although he kept out of the way. 

Now, here was a cafe of treafon upon Mitchei — he was ftated 
ty one wltnefs to be at Grouche's fort, where the Judge thought 
the confuitation of the tre;ifon was held ; he a (fled with them, 
tnd was about with ibern, bur there was no proof that he was at 
iNevilie's, where the treafon was committed ^ yet, Judge Pat tcr- 
Sfon fAicl» that he was liibie. as a principal trjitor* 
t ijtmXtmtn have faid tliat the opinion of the Supreme. Court, 
l^'ofen in the cafe of Dollman and Swaitwotit, is not to be confi- 
i^red as rcgalariy given ; and, th^ireforc, being exrra-judicial, , . 
wnoa rhority. I am not able to fay, as to that. I have read 
»coj)!nion, and it reily does appear, that all the parts which 
ffeiateti) the qaeftion of •< what conflitutes Treafon,** arc to be 
|t<*jirded as ftric^Jy appiicable to the cafes before the Court. I do 
(tetinbw particularry, what arguments were, or were not held 
Mfore tliat rribunal, nor do I think it fo neceffarv to know, on 
wisfubjc^s it is enough for mc to read the opmion itfelf, to 
fctw that this was a fubjeft upon which they deliberated, and 
toaturely deliberated ; elfe they would riot over ^^^ over again 
pve diltiiiaiy fpecified what was Treafon. Our fubjefl: now, 
pwcver, is fpecifically to' know, whether a perfon who was not 
jfsnt at the fpot, could be guilty of Treafon : and upon this I 
^read a part o^ that opinion, which it will be inipoflible to 
ivince me is not valid and authoricative.^ SjcSl. 6, of th^ opi- 
mfays, *«if a6lual war be levied, that is, if a body of meribe 
ually aiTembled, for the purpofe of effc£ling, by force, atrea- 
uj|k purpofe, all thofe who perfor.n any part, Jiowever mi-' 
te, a*nd however remote from the fcene of a£lion ; and who 
J aaually Jeagued in the general confpiracy, are to be confi- 
ned as Traitars." , Now furely, Sir, I need not repeat iiow 
irty parts the prifcmer has taken in this confpiracy : he was not 
ctcly L^agucd', but the very author of the whole of it. 'there 
hnot be a doubt as to the part he took in it, according to the 

r8 wliich have been proved. _^^--^^^^ 

Digitized by CjOOOte , 



/ 



( 250 5 " 

/ 

I {haH content myffff witb what hz<^ heer\ faid for <h€ purpofe 
,of provln|i thar, wh<;thcr this be confiilcrcd as reiating fo the 
C?niUtut«oa aiKi Lw, or as to thtt law of Englatii), in ritiier 
.point oF vitw tlie fndiSmcnt ajrainll the pr'foR r is pTOpM. — . 
Njw, if A^tron Burr can be conCv\?.Tcd as vx acr^Jfjry, or accam^uf^ 
Xo whom c\i\ th^ epithet pvtncit>nl be appheti ? Who i& the. 
principal, if le is hoU wao'is ^t the head of a tranCicliop I * 

It is unnf^ccffify. Sir, that (houli reply to the rt- narks of the 
g entleman conccrninu the mode of procce<iing a^amit acceiToirie^ ; 
and it is alf.i uonecciriry that I OiouJd reply fo any th'nj|[iai4, as 
,to ^he I or m of indiding acceff.^ries, becaufe I hnve fttppofed^^ and 
itiaintaineilj that this is no: fuch a caf^, and thtreiotc tljcre ^r% 
-be no need for me to ^nter into the queflion of the p^^viot||^ con- 
viGion.of tht principal. This Is not a cafe of acctffi)rial or dc- 
jrivatiVe Treafon, .but thepnfoner i$ a principal, 

Uut it is proper (hit 1 fhould notice a remark or two thatw^ 
made by both of the gentlemen* .concerning the in<licli]rt^ent : I 
intend my arj^^umenrg to apply to both. Mr. Wickiiam fancied 
.that he had difcovered a very important defeft in the indi£lincntt 
,to which he exultingly called the attention oi the -Ceert- He 
.thought that the omtffion of y^ ptdlh'* before *< war" in the ic- 
•di(?ti^ent W4sfital to it, and brought a number of cafes to prove 
that it was neeeflary to charge a puhiic war : as though the qtigprgc 
jOf levying war merely was not fufficient to fulVain the indiarmeat. 
;;Mr. WiCK^AM. I wifli to fave the gentleman this patft of 
the argument. The rcafon I ilated it is thi^ : it is rciquir^ that I 
the party Qio^ld be irtforme^ ip the indi^S^ment whether he is ; 
.chaigcd with an a 61 of a public nature, as an iyueri?^^ neceSarily | 
niutt be : but here he i$ charged merely wi^ii levying war, ishichi 
might be an ad of a pirivate nature. I urged this, not . »$ tK de- \ 
feiS in the indi^mcn^t, but to rebut the argument ,m the ©the?.^ 
£de, which contended for the opeoncfs of the a£^ cojt>n(iit:te=^» hej 
not being prefent. The war ought to have been ftateilrto \m 
open, ot^ierwiCf it could not jbc prefuwed tWt he h^d siny no:;^ 
tice of \t HoweTCr, I did concede the day foUQwioft tb?t t bift i 
word, *Vpublic4^* was not inferted in the fecoqd indiftm^^it of 
Trie^, an^ therefore, was not fo material as wa§ at firft fvfpfiofed. ' 
Mr. Burr - If the attorney thipkf proper, I will QjoV per- 
init them to infert the word puliic, 

Mr. M'Rae. ^But It is ftatflrd that ^ttother iBat?r>aroiiilQi<Hi 

is made, the indi6lmc«t not having named any perfj^ins^ji accdtiJrJ 

plices with the prifo^cr^, though ac^oqiplices are fp6i:-eti of. jj 

cafes wets referred to, taihe>^ ih^ itisco^n&Qi? vci ii^i^^^^eatji^ 

to name acco^plicts* i. ^ 

* Chief Justice. '^ I did not ^ndcrftand ihgt it vas faid tki% 

jflie indifknoent was not goad pn acGonnc of tliif otoifTion, but] 

» Ihat it was rrquifitc to be inferted ^n QxA^x t» jftfcew irha^l bje di^ 

ja^ with others ^s accomplices. ' - < 
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Mr; M<Rae. I ci»4 undeHtand it tp be dated as a dcfea ia 
{i^iudi£laacnt, and wa3 prepared to fliew that the iodiftmenc 
cqM he Cuppoirted, notwithitaning thefc oraiffions. I had pre- 
pared, and oanained the following cafe3 in oppofitioo to thofe 
. cited by Mr. Wickhani vijz. 6 St. Tr. 60 Chriftopher Low's 
afe. 6 St. Tr, 229. j St. Tr. 17. 3 St, Tr. 997. 4 St. 
Tr 2pS. 4 St» Tr. 142/ 4St. Tr, 131, and laftly, the cafe of 
: Fries. : ... ■■ * 

T;he only remaining (dhy^St which is rieceffiry to be confi Jered 
is the queftton Mrhcthcr fo much has or has not been pro- 
yen, 3$ tathe overt adt, as to fattsfy the Court that farther evi* 
dence ought to be heard. . Ihc gentlemen have xeferrcd the 
Court.to a.^reat number of ajuthorities upon this fubjedt, to 
five^what treafon is* As. this is a queition before the Court, 
and can be digeiled in their thoughts better than even the whole 
♦ bar conue<tled can (hew it ta them, I flull not think it ncceflkry 
.. to go through the exanjination of their or other authorities., £ 
.flwll tlverefore content myfelf with a conviftion that.it is impof- 
. CWett)ftew to this Court what they do not already pofl^fs. I 
Wfil only refi^r to a few cafes which I conceive contam tht true 
! d^finuion of this crime. . 5 St. Tr, Vauj[ban's cafe 17 and 21.. 
Foiter 208. 218. I Eafl 67. 63. I think thefe ajuthorities go 
- ta prove that cjeafoii nfihght be committed without any thin^ like . 
; aduaiforce being ufed: and that rs a doflrine compleatiy fettled. 
' fcy the Supreme Court. Sed, 6, &c. It is not merely once 
ttattd, but over and over again rcpt.ued. I do not mylUf be- 
<; lievethat even arms is nectffuy to be in the hands of.thofc con- 
\ corned ; I have iaiagined that the mere meeting for a treafonablc 
i- purpofe^ if there wa$ other cxtrinfic evidence to prove that pur- 
pole wofuld be fufficicnt. The reafoning in £(f/I is good on thif. 
r iabjea i and the dotlrine of the Supreme Court is corroborative,; 
I Ti>e. holding of- arms has generally been required, hue then ic 
\ ^is principally intended as an cvi<iencc of the purpofc ra^ 
■: tber than any thing dfe. Now if the treafonablc intention could 
V ^t prpyed without the proof of their holding arms, (the affcm- 
[ Uag< being proved) it would be fufEcient ; 5*6d this i confider is 
\ literally the opinion of the Supreme Court. , 

The opinion of Judge Chafe, referred to in that of the Supreme 
Cpurt, was read tjie other day, to juftify the dodrine that ac- 
i ^ual foifcc and arm§ were ncceflary in the qfaarge of treafon. I 
^ ' i^five read it, Sir^. It may be that the Court intended to adopt 
•' the £ei^tiiiientcontained ia it, buti donot t4iink it could be fo* 
It is ftatcd that Judge Chafe gave this bpinion, but it is not 
i ftatcd that the Court J/rf adopt ic, as a principle, in all its parts ^ 
f' ^nd I think the contrary is extremely likely,>vbecattfe the judg* 
\ naent of the Court onthat fubjeft is fo difF;rent from the opinion 
r ^ich he th^a gave; for I do not think that tfiey would have 
I fitcn (q vamntan opinion to a doflrine which they had admit- 

I *" ■ ^ 
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tc^. Th«rc h one part of th<5 opinion fo txt:t€mt]f ||»pofite (« 
tbf cafe now before the Court thritl muft refer to it. SeGt^ 44r 
«* ihe travelling of individu^tJs i;o the place of rendezvous wou^d^ 
perhaps, not be fufHcient. fhis wo\i\d bean e(}aivocal a&f 
and has no warlike: appearance. The meeting of parddilarbo* 
di sof men, and their marchiug from places of part :al» to places 
of general rendezvous, would be fuch an affcmbiage/' . Now, 
•Sir, IS nor this the very cafe under conAderation i Was nor die 
body U'lder Comfort Tyler going from a partuti to a place t£ gi* 
iir^ra/ Tonaczvcus at Cumberland ? 

But luppofe the caie was to be conffdered as depiendant upon 
the evid^ince, merely, which has been given,, if the Court fliouU 
undertake to decide upon the queftion whether the ovnrt md has 
or has not been committed, i bey would invade the provioce of 
the Jury^ who are judges as to Uw ^nd faB, 

Now ^s to the queftion of whether i\m affemWage were br 
were HOt armed, though it as my opinioti that it js^not neceffary to 
be proved, yet the evidence will fiievy that they were.armcd, al- 
thou^Th it is not Hated that there were arms enough for t^tfj one 
on the ifl ind. Yet It is llated by one witnefs (Love), that he be* 
licved they were prepared to defend thcfr.feive^ : and one wit*- 
ncfs (Aibright) fays that there was d^Uat farce uf^d« by leveltiag 
fome muikets at a man (Gen. Tapper) who came there as a Jieace 
oflker- ' ■ . ' 

Now, Sir, do not thefs drcumftances give an appearance of 
treafm fufHcient to let us in more compieatJy to prove tlut the 
overt ^a was committed, and that the prifoner was the prin- 
cipal, although not there and then prefent ? 1 contend, that ijre 
arc not bound to prove, in the fir ft inflancCf every thing n«- 
ecfTary to explahi the naiur^ of the overt ziX^ at one place ^ bc- 
caufe, overt a(3s, at other^ places^ may be proved, by way of ex* 
flanation, or a^rgravation, or to (hew the y«^ tf«i««^. See. 9 and 
22 Fofter. 4 St. Tr. 6^7 to 6i)6 and 722* 6 St. Tr;. 2B6. 287; 
iEafti2i. 122. iDall2S35. All tbefeamhoritief go toflww 
that, evidence being^offered of the commifliojo 6i thejovcrt, ad 
laid in the indidnie^nt, you may adduce other evidence to fcew* 
the intention with which the firft was done. Now, if you have 
heard enough to prove that the overt a£l has been cofnoiitted, 
where is the neceihty, according to the arguments ufed, tO' go 
into other overt a6ls,>i5xcept it be ta<ihew the^w nmtm f Why 
it is admitted for the vefy purpofe, and ifox that< putpofe weat 
it to be heard i that there^ihallbe left no fort of doubt as ;to the 
rA^r^^V^/- of the tranfa^ion. 

, But, fays the gentleman, the evidence has been given to the. 
Court, and they can judge .06 its weight upon the 'chai^ge of 
treafon made. Let us luppofe that the Court fliould'gtve their 
opinion that the evidence has fufEcicntly proved. th« overt .-a£l, 
would they not wreil from the prifoner his inbcrofit light^ 



/w>*. 
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tlialby Jury i What then would become of tbrc boaCed nght 
of trial by Jury, if the cafe is decidt-d by the Court ? .ie ia 
gone, let the Jury think what they would on the fubjed^ 
r ; But, is this a queftion proper for the Jury to dtcide ? Yej?» 
Sir* and neither iir England, nrr m this country will a Court 
t $itmpt to decide : I am fure that they will not take it Iwr^' the* 
I Jury : the confidence 1 have in this Court will not permit mc to 
i indulge th« idea. ^ 

i IlhaUnot longer trouble the Court, than to qnote a ff w au- 
t tborities to fllcw Hhat it, is proper for the Juxy ?.Ione to decide 
[ upon th« «mouut and firenk'th of evidende : it is a qa-itiou of 
I f net which cannot be taken from them, under any p^iiiLble cir- 
[ cumilanccs, without infringing their rights, i Fail 66. 67. fee 
[' alio judge Iredeirs opinion. Fries*s trial p. 9. 174 175 (th^fc 
I,. I think were given to the Court by Mr. Hny) tlufc iuuhoririts I 
! think are coaclu(ive« But if th^-re lliculd vera douot remair., I 
i refer the Court to their own opinion on the qucflion oK the order 
^ of evidence, which declares ihat the weight of the evidence 
J mufi he decided by ^ the Jury. The Court having dedaic^l thia 
^ opinion, 1 am perfc6>ly fafisfied to leave the queilion in their 
; hands ; and fliall fubm it withrefpeft to their decifiou : at die 
^ fame time mud exprefs my cnrnelt dc^fir^ that, in order to ao 
; jufticC: to the eaufi, w^e may be permitted to go throuj^h with 
jj ourtvidence^ and fubjiiit it to an enlightened and unbi^ffed Jury 
I to decide. 



(.. ^ V TUESD4r, yfuguj} 25. . 

I Mr. Wlrt.v . May it pVeafe your honors. , 

j; Jt is rny duty to proceed on the part of the United States In op- 
I jpofiug thi$ jmotion; But i fhoikild not deem it my duty to proceed, 
f if I thought the motion itfelf well founded. I (land here with 
i the fame independence which belongs to the altornty cf the U. 
[ StatC5> and,a$ he would certainly relinquiih the profecution the 
f mom^ntfie became convinced of its injuilice, fo alfo, moUcer- 
i tainly would I :— The humanity and juuice of this nation would 
I ttvolt at the idea of a profecution pull^ed on a^'gai'nll a life which 
. flood prote£l€d by the iavi's'; but whether they would or not, 
;, before I would plant a. thorn in my o.wn heart to rankle there 
r for life,; by opening my lips, unconfcientioufly in fuch a cafe, 
'. I would feai them up forever, pelieving^-bowever, as I do^ 
I that this motion is a mere manoeuvre to ■obdrui^ the enqpiry, to 
: wrelt the trial of the fa,<3s from ^he proper tiibunal, tht j«ry, 
: 2^d «mbarrafs the court with a refponfibjiicy which it ought not 
■ to feel, I hold it my duty to proceed— *-for the fake of thee Court, 
. for the fake of vindicati©^ the trial by Jury^ now vou^ht to he 
' violated, for the fake of full and ample juiViCi in ttiis particular 
Cafe, for the fake of the future peace, union and independence 
• rf thefe ftaces, I hold it*my bounden duty.ro proceed. 
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'Aod wWte T do fo, let mc rcquefl tKe prtfonet aftd his totiu 
fci to confidcr the difficulty of cloathin^ my argument in term* 
which may be congenial with th» Ir'fetfings. The gciidemcil 
appear to mc to feci a very extraordinary and'unreafonable 4^cgree* 
of fcofibility on this occafion. They G'cm to forget the nature <rf' 
<he charge ?ind that we are the profecutors. We do n6t ffsmd 
here to pronounce a panegyrick 6n the prifoner; but toutjehome 
upon him the charge of trcafon acainll the United States, ' ITi^ea* 
fo?i isthe cha^rge \ when we fpeakof treafon wc-muft caH'tt trea- 
fon ; when we fpeak of a trairor^ we muft call him i traitor ; 
when we fpeak of a plot to difmember the union, to todcrmtBc 
the, liberties of a great portion of the people of this country, 
and fubjsrft them to an ufurper and a defpot, wc'are obliged to* 
\ifc the terms which convey thcfc ideas. Why, then, afegen-i^^ 
tlemen fo fc^nfuive ? Why, on thefr occafions fo hc^ceflary and 
fo unavoidable, do they (brink b?ick with as much agony of nerve 
as if, in (lead of a hall of juftice, we were in a drawing roon* 
with Gol. Burr. and were barbaroufly violating towards him, 
every principle of decorum and humanity. . 

We have, indeed, been invited by Mr. Wickham to condiift 
this argument on abftraded ground ^ and have been told that it is 
expeded te be fo conduced :*— but, fir, if this were pra£HcaWe,' 
would there be no danger in it ; weuld there be no danger while 
we were mooting points* purfuing ingenious hypothefes, chafing 
elementary principles over the wide-extended plains and Alpitie 
heights of abflradcd law, that we fhould lofe fight of the great 
queftion before the court- This may fuic the purpofes df the 
CGunfel for the ^rifofier ; but it docs not, therefore, necefTartVy fait 
the purpofes of truth and juftice. It will be proper when we 
have derived a principle from law or argument, that wc feotild 
bring it to the cafe before the Court in arder to tcft its applica- 
tion *nd its praftical truth : In doing which we . are driren into 
the nature of the cafe and mutl fpeak of it as we fiad it. Bpt, 
beCdcs, the gentlemen hav^ themftlves rendered this totally ab- 
ftra<5led argomQftit iropoffible ; for one of their. pofitionsis/that 
there is no overt ^£1 proven at all* Now, that an overt sttk coti- 
fifts of fa£)t and. intention has been fo often repis^ated here* that it 
has a fair title to juftice* •Vaughan*^s epithet of a- rf«rtf«/ff^«/« ; i« 
fpcaking then of this overt aft, wc afe compelled to enquire not 
merely into the fa(9*'9f tj^e affemblage, but the intention of it; 
in doing which we tntifi examine and deveJope the whole. projeft 
of the prifbner. It is obvious, therefore, thzi^nahfiraBcXiinkiek 
nation^ of thh point cannot be made : and fince the gentlei^xw 
drive tis into the examinaticriy they cannot com^Jain if> without 
any foftening of lights or deepening of Siades, wc exhibit tbs 
piQure in its Vtue and natural Rate.' 

Thi^ motion, fir, is a bold and original ftroke in the ndblc ft 
ence of defence^ It &ews the hand and genius of a Rafter* F i 
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\ wi}ile it %ivt% to the prtionerthe fulibene^t of hi« legal defence^ 

of th^ whole and fole defence which he iVouId be able ta make 

to the jury, if the evidence were gone through, it cuts off from 

the profecution all that evidence which goes to conned the prU 

fooer with the aflemUage on the ifl^d, to explain tho deftina* 

tiO(D and objects of that afTembiage, and to ftamp, beyond con*- 

troverfy, tlKs character of treafon upon it« Conneft this motion' 

with that which was made by the prKoner the othet day, to com* 

.; pei us to begin with proof of the overt a^l, in which^ from their 

1 zeal, gentlemen were equally lanfratne, and obferve what would 

have been the effect of fucceis in both motions ; we fliould have 

[been reduced to the fingle fa£t, the infulated fa£l of the aflem* 

^ blage on the ifland, without any of that evidence which explains 

i the intention and object of that aflemblage ; thus gentleman would 

have cut off all the evidence which carries up this plot almoft to 

[ its conception i which, at all events, defcribes the &rft motion 

I which quickened it into life, and follows its progrel's until it at* 

|. tamed inch ftrength and^tnaturity as to throw the whole wefteiia 

;, country into conlternation— Ofthe ^orld of evidence which we 

I have, we fliould have been reduced to the fpeck, the atom which 

' relates to BlannerhaiFet^s ifland ; General Eaton's publithed nar« 

: ration, hitherto fo much and lo unjuiyy reviled, would have 

\ been without the ftrong corroboration of Commodore Truxton, 

',and the ftill ftroQger and moftextraordintiry evidence of the Mor« 

[ gans Standing alone, gentlemen WQuld have dill proceeded to 

I ipeak of that affidavit as they hav^ heretofore don«* ; not declar* 

[|ng that what general Eaton had fvw)rn, was not the truth, but 

f; that it was a most marvellous story I a most ^otiderjul story I and 

[•thus would they have continued toj'^ck in the bgld and wild tjx- 

r travaganceof^theproje£litfelf. an argument againft its exiltt^nce, 

r and a refuge from public indignation. But that refuge Is taken 

I away. General Eaton's narration (lands confirmed beyond the* 

I poiEbility of rational doubt. But I aik what inference is to be 

r drawn from theie repeated attempts toilifie the profecutioi' and 

[ fmother theevidence. If the views of the prilbner were, as they 

^ have been fo otten reprefentcd by one ot his cojjolel, A/jf^fe/y Ao- 

|. nourakk to bimse(f^ and glorious lo bis country^ why not petmic 

k the evidence to difclofe thefe views ? Accufed as he is '-f high 

r treafon, he would certainly {land acquiited, not only in reaion and 

\ judice, but by the maxims of the moU fqueamiil) ma;lelly, in fiiew^ 

I ingus^ by evidence, ail this hunor and thk glory which hid 

I fcheme containedk-«No, fir, it is no fqueamifli mudefly ; it is no 

I Midiotts delicacy that pronapts thefe repeated efforts to keep 

hack the evidence j it is apprehenfion ; it is fear; or rather, it is 

the certainty that the evidence, whenever it (hall come forward, 

will fix the charge j and if fuch ftiall appear tothe court to be 

the motive of this motion^ your honors, I well kno\v, will not be 

*^poled to fecrifice public juftice committed to your charge, by 

I i ' " ' ' 
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Ai Jmg tbit {lrate|;em to elude the fenterce of the law ; ypo w8I 
yield to the motion no farther than the rigor of legal rules fhatt 
iiDperioufly confirain you. - 

I come now to anlwer the argument ef the gentleman (Mr» 
^Vickham). who fpoke firft in fupport of this iiiotion» I will treat 
the gentleman with caBdoun « I will not follow the example 
which he has fet me en 8 very recent occaiion* I will not com- 
plain of floweis and graces, when none exift. i will not, like 
him, in reply to an argument^ as naked as a fteephtig Fenus^tho^ 
certainly not half to beautiful/ compfoin of the painful neceffity I 
am under, 'm the weakneis and decrepitude of logical vigor, of 
lifting firS this flounce and then that furbelow, before lean reach 
the wiDied for point of attack. I keep no flounces or furbelows 
ready manufa£lured apd hung up for ule, in the millinery of my 
iancy«— and if I did, I think I (hould not be fo indifcreetly imps* 
tient to get rid of my wares as to put them oft on improper oc- 
cafioRS. I cannot promife to intereft you by any claflical and at- 
tic allufions to the pure pa^es of Triftraro Shandy ; I cannot give 
you a iqtiib or a rocket m every period ; for my own part 1 have 
dways thought thefe flalhes of wit, (if they deler\'eeven that 
name,) I have always thought thefe meteors of the brain, which 
fpring up with luch exuberant abundance, in the fpeeches of that 
gentleman, which pldy on each fide of the path of reaion, or f poru 
ing aCrcfs it with £anlafiic motion, decoy the mind from the res]^ 
point of enquiry, no better evidence of the foundnefs of the arga. 
ment with which they are conne6led, nor, give me leave to add, 
the vigor of the brain from which they fpring, than thofe vapours 
which ftart from our marflies and bla^e with a momentary com* 
bufitcn, which, floating on the undulations of the atmofphere, 
beguile the traveller into bogs and brambles, are evidences of the 
£rmnefs and folidity of the earthy from which they proceed* 

I will endeavour to meet the gentlemati's pofittons fully and 
to anlwer them fairly ; i will not, as I am advancing towards 
them^ roeafure with my mind's eye, the lieight, breadth and 
power of the propofition ; if I find it beyond my flrengtb, halve 
it 5 if (till beyond my (Irength, quarter it ; if flill neceffery, fub- 
divide it into eighths ; and when by this procefs I have reduced 
it to the proper ftandard, tf)ke one of thefe fe£lions and tofs it 
with an air of elephantine Hrength and I'uperiority. If I find 
myielf capable of conducing, by a fair courie of reafniing, an; 
one of his propofidons to an abfuird cbnclulion, I will not begia 
by ftating that abiurd concluiion as the propofition itfelf which 
I am going to encounter. In commenting on the gentlem^an^ 
authorities, I will not, wi;^ farcaflic politenefs^ thank him ftk 
introducing them } declare that they conclude dire^^ly ai^iaft 
him ; readjud fo much of the authority as lerves the purpofeof 
that declaratioui omitting that which contsiins the true point of 
the cafe which makes egainft me^ nor if forced by a dlrtfi call 
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to read that part alfo, will I content myfeif by ninnitig iiver it 
«8 rapidly and inarticulately aa I can, throw down the book with 
a theatrical airy and exclaim, ^[ juil as I faid,'' when I know it is 
juft as I had not {aid. I know that by adopting thefe arts, I 
might raiie a laugh at the gentleman's expence^ but I Aould 
te very little pleafed with my felf, if I could enjoy a laugh fo 
railed. I know, too, that by adopting luch ak-ta, there will al* 
ways be thofe (landing around us, who have not comprehended 
the whole merits of the legal dilcuflion, and with whom I might 
fbake the charader of the gtntleman*8 Icience and jadgment as a 
lawyer. I hope I (hall never be capable of fuch a wi(b ; and I 
^ad hoped that the gentleman bimfelf felt fo ftrongly that high^ 
afpiring and ennobling magnaoimHy which I had been told that 
coofcious talenta rarely failed to infpire, that he would have look- 
ed with diidain on the poor and fleeting triumph which could be 
gained by arts like thefe. 

: I proceed nQw^ Sirs, to anlwer his points fo far as they could 
.be colleAed from the general courfe of his fpeech« I fay fo fiar 
^as they to\M be colle&ed ; for the gentleman, altho' cequefted 
^before he began, re/uied to (urniih us with his points in writing. 
It fuited better his partizan ftyle of warfare ito be periedly at 
[large ; to change his ground as often as he ipleafed-T-to-day on 
:tbe plains o£ Monmouth'— to morrow at the Eutau Sfprings. He 
^ will not cenfare me, therefore, if I have not been correft in 
I gathering his points from a defultory dTifcoarfe of four or five, 
r hours length. I truft, however, that I have been cbrreft^t 

was ray intention to he io— for I can fee neither pleafure nor 
f interell in- misrefirescnting any |;entleman > and I now beg the 
\ Court or the gentleman, it ^be will vouchCafe ity to let me right if" 
\ t have milcopceiyed hitft. 

\ I underftand him then. Sir, ta TefiU the introdudioq of farther 
r evidence under this indictment on thefe four grounds* 
\- I. Becaule Aaron Burr, not being prefent oa the iiland at the 
; the time of the aflemblage. cannot be.apriucipalinthe trealoa 
I within the conilitutional dehnition ; nor within the laws of En|;«> 

land. , 

%. Becaufe the faiEl muft be proved as laid 4 and as the indift- 
; nent charges the priloner with levying war with an affemblage 
i OQ the ifland, no evidence, to charge hii[n with that a& by reU* 
I tion is relevant tp this indi£tment. 

3« Becaule if he be a principal in the treafon at all, be k a 
^ principal in the fecond degree ; and his guilt being of that, kind 

which is termed derivative, no parole evidence can be let in to 
; charge him until we (hall fliew a record of tbe<»>nvidion of th^ 
'^principals in the firft degree, 
; 4* Becaule no evidence is relevant, to conneA the prKbner 

with.others, and thus to make him a traitor by relation, until, we 
r (hall previouily fliew an ad of treafon in thole others i and the 
J Aflemblage on the iiland was not an aft of treaion« 
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Let uft examine the firft iB;round— it it becaure Aaron Burff 
not being prefent on thelfland at the time of the aflembUge, 
cannot be a principal in the treafon within the conftitutional de- 
finition, nor within the laws of England. 

In many of tha general refleffiona eiprefled by the gentleman 
under thif head I perfeftly accord with him ; aa that the coniti- 
tutton intended to guard againft arbitrary and conftru^ive trea- 
fona I that the principles of Tound realon and liberty require theVr 
czclttfion. fl have no obje^on either to his pofition, that the 
conftictttion is to be interpreted by the rules of realon aqid of mo- 
ral right, I fear, however, that I (hall find it difficult to accom- 
modate both the gentlemen who have fpoken in fupport of the 
motion ; for while Mr. Wickham demands reafon for the guide 
of our interpretation, Mr. Randolph exclaims *V lave na from 
the deduflions of common fenfe/' A kind of reafon which is 
not common ienlt, would, indeed, be adapted to the joint pur- 
poles of both the gentlemen -. but as that u a fpecies of realon 
of Mfhich I have no very diftinS conception, I hope the gentle- 
men 'wi\I excufe me for not employing it. Let us return to Mr. 
Wickham* Having read to us the Conftitutional definition of ^ 
trealon and given us the rule hy which it Was to be interpreted, ' 
it was natural tp exped that he would have proceeded diredly to 
apply that rule to the definition, and give us the reiult. But | 
while we were expelling this — even while we have our eyes up- 
on the gentleman, hevaniCheslikeafpiritfrom Atnerican ground, 
and we fee no more of him, until re-iurging in England, by a \ 
kind of intelligent magic, we find him in the middle of the i6th < 
century, complaming moft dolefully of the ftate of my Lord ! 
Coke'a boweIs«w Before we ^follow him .in this excurfion, let us ; 
enquire what it was tha't made the gentleman ftart with fuch ter- 
ror from the regular 'track of his argument. It was. Sir, the 
decifion of the Supreme Court in the cafe of Bollman and Swart- 
^oiit f it >vas that judicial expofitioii of the conftitution by the 
htgheft court of the nation, upon the very point which the gen- 
tleman was confidering. Sir, if the gentleman had believed 
this decifion favorable to him, we ihould have heard cf it ia 
the beginning ol his Argument, for the path of enquiry in which ! 
he was, led him dire£lly to it. Interpreting the American con- j 
ftitution he would have preferred no authority to that of the Su- j 
preme Court of the country. Yes, Sir, he would have imme* : 
diately ieiaed this decifion with avidfty ;. he would have let it ^ 
before you in evety poffible light ; he would have illuflrated it ; ^ 
he would have adorned it : he would have expanded it ; you 
would have lean it, under the adion of his genius, loom with 
alt the varying grandeur of our mountains in the morning^ fun. 
He would not have relinquiChed this decifion, for the com- 
mon law ; he would not have deferted a rock fo broad and fe 
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falid, to Walk upon the waves of the Atlaotic. But he kne^, 
Sir, that this deciiion was againd him ; he feh, too, that it clof- 
ed againft him compUtely the very point which he was labour* 
ing. ^ Hence it W8s> that the decifion was icept fo iedtiouily oat 
.of view, antily from the exploded materials of the common law, , 
he tho^t he had reared a Gothic edifice^ to h6ge and fo dark as 
' quite to overfhadow and eclipte it. Let us bring it fr<Sm.this 
obfcurity into the face of day. We who are feektng truth and 
notvifl:ory, whether right or wrong, have no reafon toiurn oar 
eyes from any iource of light which preients*itielf ; and leaft of 
ail from a foarce fo high and fo refpe£table as the decilion of the 
Supreme Court of the Untced States. Let it be remembered 
that the enquiry is, whether presatcc txt the overt a£tis nee iTary 
to make a man a traitor ; it ix mce9sary^ lay the gentlemen— 
what iaya the Supreme Court? *Mi rs not the intention of the 
Courit to fay that no individual can be guilty of this crime who 
, has not appeared in arms againft his counny ; on the contrary it 
war be- actually levied^ that is, if a body < f men be aflembled tor 
the purpofe^f eiTefling by force a treafonable purpofe, all thofe 
who form any part, however minute or bonocver remote from tbe 
scene of action^ and who are a&ually leaga-a in the general con. 
fpiracy, are to be confidered as craitors.*** Here then we find 
the Court fo far from requiring pretence, that they exprelsly die. 
clare that iowever remcte the accuftd may have been fromtha 
fccne of the treafonsble affemblage, he i' Hill iviv(.lved in the guilt 
of that affembtage ; tba$ be wtf/ leagued in tbe general conspiracy 
which produced it, is lufficicnt to make the -'vert ad his own.— 
The Supreme Court being of that opinion, proceeded to an ela^ 
borate ex.nminrition of the evidence to alcertain whether there 
• had been a treafonable aff-mbl'jg?,* They look t > the depofitions 
of gen« Eaton and Gen. Wilkinlon, to trie cypf>ered letter, to the 
declaration ot Swartwcut, that Burr was levying an armed body ^ 
of leven thouland men j and they look t:o iheie parts of the evi- 
dence exprelsl) «or the purpofe of dilcovcring whether it was 
probable that Burr h%d aftually brought thole men together ; 
not whether BoUman and bwartwout were preient at any fuch 
aflembiage ; they knew if an> inch afllmbi^ge had taken place, 
Boliman & bwartwout mull have be n, at t e ame, at the city of 
Ofleam, cr on i e,r way mjtti r j ni<ed, the whole reafoning of 
the court proceeded en the fa^l as admiittd,* of the prifoner'a 
abfeuce. Why then, the iaborii u:» ii veitigation which the court 
make as to the probability oi Burr's haviug brought his men or 
any part of them toi^cfther, unlets he guilt ok that affcmblage was 
to be imputed to Boiiman and bwar^wout ? If their abfence had 
been fufficient to excufe tbem, tr.at fa£l was edmitted, and the 

* Decision of iHc Supreme Cuurt, in case of BoUman and 
Swicrtwout. . 
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enquiiy would have been a very fliort one. Kut the Court hnv* 
ing previaufly decided that the faft of prefence or abfcnce wai 
uoimportant, that ir niad« no odds how far diftant the accuied 
might be from the trealonable affemblage, it became the unavoid- 
able duty of the Court to proceed to the enquiry whether any 
fiicb affemblage had taken place ; and if the evidence had mani- 
fefied that fa6t to their fatisfaflion, it is clear that in the opinion 
of that Court the prifoners would have been as deeply involved 
in the guilt of that affemblage as any of thole who aftually com. 
pofed it» ' 

The counfel knew that their firft point was met diredHy by the 
C(9inter authority of the lupreroe court ; they have impliedly if 
not expreiily admitted it ; hence they have been reduced to the 
necefficy of taking the bold and difficult ground that the paffage 
which I have read is extra-judicial — a mere oiiter dictum. They 
h^stsaid this j but they have not attempted to shew it. Give 
roe leave to (hew that it is not an tibiier dictum ^ that it is notrx* 
tra judicial; but that it is a dire£l adjudication of a point imme- 
diately before them. The court mi^de no formal divifion of the 
lubje^. It divided itielL The arreft of Bollraan and Swart* 
wout at N^w^Orleans, and the fad that they had not been pre« 
lent at any afiemblage of the traitors in arms, were notorious and 
admitted^ The cale neceffarily prelenttd to the Court thgree dif- 
tind queftions : i« Are thefe men leagued in any treafoiiable 
confpiracy ? %. Is the fact of their being leagued with it, lu& 
ficienty of itfelf« to implicate them in the guilt of any overt ad 
oi that tr<^fon ? or is it neceffary that they fhould adually have 
borne a part in that overt ad ? 3, Has there been an overt ad J 
Now if the court had been iatisfied that there had been an overt 
Si,% and that theie men were leagued in the conipiracy which 
prodaced it, flill it would have remained a^diftind and fubftan*. 
tive quedion whether their abience from the overt ad, and their 
having no immediate hand in it, did ndt dilcharge them from the 
cor^itutioaal guilt of levying war ; for although leagued in the 
confpiracy, and although there might have been an overt ad^ 
thele men would have been innocent, if pretence at the overt 
£d was neceffary to make them guilty. The queftion, then, of 
prefence or sbl'ence, was a. queftion really prelented by the caf& 
of Boliman and Swartwout ; it was one important to the decifion 
of that cafe ; and the court thtnkrdg it fo, did confider andde* 
cide'it in dired oppofftion to the prmciple contended for on the 
other fi^e. 

Here, fir, having the authority of the fupreme court on my fide, 
I might lafcly dilmifs the gentleman's firft point. But Mr, Ran* 
dolph feems to think it doibtftil whether you ought to be bound 
by that authority ; even admitting it to be a regular judicial de- 
termination of this queftion; for he made a very pathetic andsf- 
ieding apoftrofhe to the fituntion in which you would be placed, 
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if you diiTered from thb opinion o( the lupreine court* I can 
diicero nothing very tragical \vi your fituation-- ^a principle of 
law, folemnly adjudged by^tlie fupreme courts becomes, I appre* 
hend» the law o^ the land ; all the infevior count of the United 
States are bound by it. To fay that they are not bound by k^ 
is to ditorgiBBize the whole judiciary fyftem, to confouind the dtiV 
tin^lions and grades of the courts, to banifli all certamty and da* 
bility from the law, and to dedroy all uniformity of decifion. If 
you» firs, fitting as a circuit court, are not bound by the adjudi* 
cations of thefupreme court in this caie, neither wotfld any other 
circuit court in the union be bound by i| ; and the refult mrght 
be and certainly would be, that what would be trealoo in one 
tircBit, would not be treaion in another; and'% man might be 
hung in Pennfylvania for an aft againft the United Statics, ia 
Vrhich he would be held perfectly Innocent in Virginia f thus 
treaion againft the United States would ftill be unfettled and flue- 
tnating, and the objeA of the conftitution in defining it^ would 
be difappointed and liefeated. ^ I truft that we are not prepared 
to ruQi into this wide diforder and confiifion ; but that we fiiall 
temperately, and regularly conform to the decrees of that parent 
court, of which this ia a mere branch, until thofe decrees (halt 
4e changed by the fame high authority that created them* 
t But inftead of repoSng on the authority of that decifion, let uft 
go further, and let us indulge the gentlemen with the enquiry 
whether that decifion is in conformity with the copflitution of 
the Uftited States and the laws of England* 

In interpreting the conftitution let us apply to it the gentle* 
ttten's own principlesT-the rules ot reafon and of moral right. 
i. That a law (hould be fo conftrued as to advance the remedy 
pad reprefs the miichief, is not more a rule of common law than 
^ principle of realon ; and in reafon, it applies to penal as well 
Bs remedial laws^-fo alio, the common law maxim that a law, &• , 
!Wdl as a covenant, (hould be lo conftrued as that itd object may 
rather prevail than perifh, is one of the plaineii di Aates of com- 
mon fenie. Apply thefe principles to the conftitution. Gentle* 
in have faid that its object was to prevent the people frombe* 
g harraifed by arbitrary and conilructive treafon* But its ob^ 
t, I preiume, vi^ not to declare that there was no fuch crime, 
certainly did not mean to encourage treaion. It meant to re«^ 
^J2e the exiftenx;e of the crime and to provide ior its puniih* 
cnt. The fame liberties of the people which required that the 
fence fliould be defined, cittumfcribed and limited^ required 
iothat it ihould be certainly and deeply^unifhed 4 and the 
^ers of the conftitution, informed by tho examples of Greece 
i Rome, and foreseeing that the liberties of this republic mighty' 
e day or other, be Lized by the daring ambitiofi of fome do- 
^ftic uiurper^ have given peculiar importance and folemnity ta 
e crime by engraftineit upon the conftitution. But they have 
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done this in vain, if the confh-uction contended for on the other 
fide it to prevatL If it requires actual prefence at the fceneof 
» the aflembiage to involve a man in the guilt of treafooy how eaiy 

will it be for the principal traitor to avow this guilt and efcape 
puni(hment forever ? lie may lecretly wander like a demon of 
p darkn<;fa from one end of the continent to the other 3 ^e may 

^ pour poifon into the fimple and unfulpecticig minds of his coua« 

;. ^ try men ;.he may feduce them into a love o( his perfon ; may 

t" ' connect them in his plots ; attach thera to his glory*; -he may 

prepare the whole mechanism of the Aupendous and deOructive 
^ engine* and put it in motion ; lei the re(t be done by fats agents ; 

let him keep himfelf only from the fcene of the aflembiage or the 
immediate ipot of battle, and he is innocent in law^ while thofe 
whom he has deluded* are to fuffer the death of traitors. Is 
this reaio^n i Is this moral right f Is this a mean of preveat- 
ing treafon ? Or is it not rather, in truth, a direct invitation to 
it} Sir, it is obvious^ that neither reafon nor moral right re* 
'qoire actual preience at the overt act to conftitute the guilt of 
treaion ; nor can a iouod m'lod or a found heart doubt one mo- 
ment, between the comparative guilt of Aaron Burr (the prime ; 
mover of the whole mifchief) and of the poor men on Btanner- 
haffet's iflacd, who called themfelves Burr's i|ien. There is a ; 
moral lenfe much more unerring on quefUons of this fort, than i 
the frigid deductions of juritts or philofophers. The decifioa | 
of the I'upreme court* fir, is io far from being impeachable oa | 
"" the ground of reafon and of moral right, that it (lands iupported < 

by their mod obvious and palpable dictates. Giv,e to the cooili- I 
tutiofi the ^onftruction contended tor on the other fide, and yoa ! 
might as well expunge the crime from your criminal code ; nay, 
you had better do it ; for by this conllrur^on you hold out t^ 
ambition and talents, the lore of impunity > while you loofe ths 
vengeance of the law on the comparatively innocent. 
V Sir, the decifidn of the lupreme "court is equally iupported by 

the law of England. Lord Ccke, commenting on thole words cf 
^ the ftatute of Edv/ard, which make our constitutional definition 

of treaion, fays, *' if many conipire io levy wkr, and some of them 
do levy the fame according to the conipiracy> this is high treaion 
in all, for in treafon all are principa(s and wsar is levied." 3. 
Inft. 9. In p&ge 16, he lays, that although the ftatute otj 
Mary, which firli made counterfeit*ng the privy fignet or fign 
manuel, high treafor, lays nothing of aiders or ccnfcnters, ** ^«l 
they ttre withiii ttie purview of this Itatute. for th^re be no accts* 
lories in bigb treason V So alio in page ai, he lays, ** In higli 
treafon there is n/accefibri^s but ail be prit^cipals } and there* 
forcii whatever ad or conlent will make a man acceffory to a felo- 
ny before the act done, will make him a principal in high trcaibn"^ 
In pige 13 1 he fays* ** it is a fure rule in low that in cUa prpdiiiotd 
nulius potest esse accessoriutf sed principalis solum modo i* trf 
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i in illuflratiori of ilic rulch€ put$ thUcafe ; *• tf any man comcRit 
<*higU trcafoii, and thereby bccofticth a traitor/if any other , 
^»mai^ knowing him to be a (raitor» dqth receive, conifi>rt aiici 
"ardhim, lie isjfuilty of treafoa, for diat there be nd accefforj^ 
<*in high tre^fon," The gcncicman, mdccd, admits, that ac- 
:iWiliir>5 to G^ike's aMthority, their cUcnt, alch«?ugh abfent, mighr 
be a principal in rhc ^(X of treafon. But Coke, they h^y had 
no boweh % Jvc w« hard be^irtcd and croe! ; his thirft for blood 
was fo g/eat that it mifled his underftandrng, Cokc< however, 
docs not ftate the pofitiotts which ( ha?<5 read, on his own autbo- 
^rity : on the contrary he cites in the mat^'in th<* authorities on 
'which hie botiotti? tbem^ and moft ancient and refpedable authd- 
titics they arc But, to gratify the gtBtlrmen, kt us put Coke 
Vafidc : What wilithejr fay to Ijord Hale i Dtd any fierce and fa- 
vTa^epaiSon agitate his breaft, ord^tken the horizon of his «ja^ 
^derftanding ? O ! no^ iir ; "o Tpot ever foiled the holy ermine of 
^hi» office^ mHd, patient, benevolent j halcyon peace in his breall, 
>witha mind bcamiiTgjthe efFulgence of noourday, and with a fe- 
■ WpK*s fottly he fat upon the bench — like a defcended God !-»^ 
Yet thi^ jud|?e has laid down the doctrine for which I contend. 
In terms as diilind and emphatic as thofe of lord Coke. Here 
•.Mr. Witt read t iiale'sHift. Pleas of the ^rowti, 214, 339, 323, 
i[3l3, 6i3-MH[awk!Bs and Foftcrfapport the .f^inic docftrines. 4 
tHawk. ch. 17, fee. 39. 2 Hawk, eh* 29, fee* 2. Foder 341^ 

i admit that judge Tucket has combated ^hedoiflrine, that in 
^reafoft all are prindpals. I admit the truth of all the encomiums 
^liich the counftj-l for the defendant have pronounced on that 
'gentlemini Hti has all the illumination of mind and all the vir- 
tues of heart, which they, with the vieMr of enhancing the weight '^ 
^'of his authority, have been pleafed to afcribe to him. What 
r^hcy have faid of him> from policy, I can fay of him, froin my 
'bcatt, fot I know rt to be triie. Yet give me leave, fir, to exa- 
mine, very briefly, his argument upon rhis fubjeft* His objcft 
is to proye^ th^it the pofitjon «* i» high ireafon aii i^re principals,*' 
is not law ih England^ The mode which he adopts to prove hi$ 
point is this : he collates alt the authorities which have fuppprted 
/hlsdoflrine, and tracing it up^ with patient and laborious per*- 
feverance, with Ae view, pelere funta ^ he finds the firft fpriug in 
■the reign of Henr;/ the 0th. That cafe i$ reported ii> the year 
jbook I* Henry d, 5, and is vefy nearly as ftatcd by Mr. Tucker 
; from Stanford. It \i (imply the cafe of: a man who broke a pri- 
ifon and lot obr traitors. Stanford fays it was adjudged petit trea- 
; fo'xj the year book merely fays, that he was drawn and hanged^ 
I a fentence which in thbfe days vrken the notions and punifh^i 
j.tnfrit oFtreafon, (notwithftanding. the Ibtutc of Edward) re- ,_ 
oiained ftiil unfettled, is certainly no very unequivoeal proof that; 
this crime was petty treafon. Mr/Tucker thinks this cafe no^ 
ijorreclly reported, and that the grounds of the judgment Xc^m 
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not well aitder{t(K>d. h h to be recolleded, however/ that xhtk 
year books, as we arc told by Biackftonci f;irvc as indtres to the 
recordain the fc vcral offices in Weft minder 5 Cbkc/thciv, Hal«, ; 
Hawkins, Foftcr and all ihofc authors who have relied- (Mi ihij ; 
cafe as eftabiifli>iiig th^^ do£^rine in queUion, guided by the mar* ' 
giiidl reference in the ycar^ book, had it iti their power to exa- 1 
m-inc the whole original record in the cafe, and thereby to un- j 
derftand the enttri; grounds on which that cafe proceeded. From \ 
their great induftry and their prodJgtou9 refearch, there cank i 
»p d^ubt t^iat they did fo, anddiat they have therefore Rated the j 
principiesof this^tafe cbrretJly. Chief JufticftHuffey, in the j1 
Henry the: yth, lO, aiboac fixtj years after the firft dcciiion, and'i 
conft<jaemiy with much better mcan& of andcrftanding its na- 
ture, extent and bemvdviries than We can pcfllfs, refers to k as 
afTerting the doftrin^, xhat in treafon there arc no accefibriesj k; 
all arc principals. Nor is it to be bcHr«ed that this^ dodlriae ctn! 
ginated in the reign of Henry the 6th. The earlicft reportctfi 
cafe indeed which has come down to «cs, oecutred m the firft; 
year of that reign. There is nothing, however, in the manner of 
ihe report which mark^ it as. a cafe of the firft impreffion > odihi 
contrary the fentence feerns to have been a thing of courfc, and 
the judges of that day appear, m the language of Blackflone, ts 
be merely pronouncing tlic immemorial cailodi of the land, 'Thei 
learntd and laborious Hawkins^ fpeakmg, no doubt, aft<rr xh 
snoft profound and exten (Tver cfcarch, declares, in a peflage be- 
fore cit^d, that it feeds to have bc^n fjever douhiid th^t m tfea-: 
fon all arCs principals. And moft ctrtaifity, from i very earlf 
period in the fifteenth century to the prefc^^ day^ thaPt doflrine 
has not been queftioned tnjpngland. After fuch a kipfe^of yean.] 
and centuries, after fach fuU and perfect confent and cioncur- 
tence amorg" all the judges and all the writers oiff England, it 
would be bold in us to fay, that this id not the law qf Engbad v 
and after all, the learned judge Tucker reft s the fabrie of his rd- 
foning on the groufnd of the imperfeilioU of the firft report^ 2> 
qbftacle which, however infuperable to him, was eawiy to be ; 
ffirmotri^ted by thofe great men who had acccfs to the original rt- 
cord V and who having that acccfs, have affirmed that the cafc 
Juftified the dodr in« which they advatiee* Let me conclude my 
rem arks oh Judge Tucker by obferving, that however deeply acd 
Jncercly I revere him, yet certainly when the ^jtieftion is ** what 
ili the Jawof England,- it cannot be con&dercd asdifrefpeQfuiti)^ 
our learnt d and virtuous coisntrj'm^n to prefer tht authority of i 
fuch men as Coke, Hale, Hawkinsand Fofter, to his* It is ou the 
authority of thofe diftiirguiffeed men I fltall reft- TCny conclufionj 
that the opinion of the fupremc cbiirt of the "United Stales is in 
iijinnony with the Engiifh law, - - . 

But we are told by Mr. Wickham, that all this is clelhcntarT 
zxA theoretic : that there arc no pra€lical dccifions^wortby of rt- 
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wjjtt^gc require higlicif ajitharity fdv the law 6f England than 
jfuch names a*thof: which I have juft mentioned ; would a cafe 
Irom the year beK)ks, decided by HufTfy or Rtan, ^r a cafe from 
instate Fri^s, decided by Bmrtifeyr|<^ffries, or even Holt him- 
lelf» be higher aiifchoriry thanCokc and Hale, Hawkins and Fot- 
ktri Certauily hot. The three c^fcs,' however, from the yegr 
Hbob, ijf the reigns of Henry the 6th and 7th, on which judge 
$ucktr cGrmmehtSj «rc adjudged cafes which |i.?ow the principle* 
}n ftddkioa to tlicfe, Cbkc) in the niatgiif of the paflagcy before 
i«ad, cites feveraJ cafes in the reign^ of Edward the 3d, which t 
lare not had tim«^^ to examthe, but which it is prefamable from 
pfiskarniflg mnd accuracy, arc properly eked in iupport of th»s 

[Mr. Wickham fays, that the bookrAew en^^ two cafes of 
^acccffaries before the faft having been adjudged guilty as princi- 
jfitJs : but he admits that there are feverai cafes of acceffories af- 
Hcr tl)e laft being fo adjudged f and he fcenw lo be apprehenfive 
l^at we (ball reafbn from thefe later cafes to the cafe of a© aeccf- 
llfexy before the faflt. I do not know that it is important, but 
fiw trutHis that the geiRtlcman, unintentionally, no doubt, has , 
pivertcd tlic order of guilt in this cafe; in reafm^ the acceffo- 
^f before the f aft ^ he who procotes the aft, or affifts in bringing; 
about, fs certainty much more guilty »than the' acceflbry after 
aefadi, who having no previo4iskn6wledge\of the f aft, much 
fs any agency or inftrurttentality in bringing it about, merely 
ceives and comforts the man who has done it^ This line of dif- 
i^imiiiation, foilrongly drawn by renfin^ w,ts long refpefted by 
^e kip of England, and to far were acceffories after the faft 
iftrom oceapying the worft ground, that while it was never doubt* 
|Bd that aeccSbries before the faft were guilty as principals, it was 
pery hng dottbted whether acceffories after the faft were fd guil- 
%. This wc are cxprefsly told by Hawkins : —2 Hawk. ch.. 29, 
1 3. < I, think, however, I flaall flicw by and bye that thefe accel^ 
iforial doftrlnes have nothing to^^^o with die cafe at bar. 
. The gentleman next read theeafe of Sir Nicholas Throcknior* 
itm's^fuffbriflgsi as they are collfeftedinto a Gorgon's head by 
jludge Tucker. iVe do not reiy upoft the authority of that cafe; 
and the gentleman, by reading it, has proved oniy what werea-*^ 
#lf admit, that firamley was a judicial tyrant, and that Throck- 
IpiOrton was cruelly and barbarouflyoppreffw'd. lean feebH^tw 
Motives wl\ich the gentleman could have had in ^iew in' reading 
ihis cafe with a countenance andcndenceof fich -peculiar pathos ^ 
the fir ft contains zn implicatron nor verjr refpeftful to the court ; 
|bat it. .was neccflary to hold up to this court, in terrorem, the 
i|nmort3i infamy of *Brumley*s name : tlie fecond to excite our 
fympathie^, under the hope that when once fet afloat, for the 
irant of fome other Uvingobjeft they might attach tfacmfclves to 
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his client .It was wH'i t^e f imc views, I prefum^, th^t tht p^n* 
rleinan gave us the patlieiic and affl*Liin^ (tory of the Lady hyk? 
as it is touched by the challe and delicate pencil of Hume, h 
was y^hh the hm':: view^, alfo, that he recited from the fame ao- 
thor the deep, pcrhdious, and bloody horrors of a Kirk and a Jcf- 
frits. Scnfibic that there was nothing in this trial or in the vir- 
tues of his client to intcrell us, he borrowed the fufF^rings and 
the yirtutrs of a Throckmorton, and a ItTidy Lyle, to let our 
hearts a bleedings thinking that cgr pity thus c;!ftUed, would be 
gencroufly transtcfrbd^ afiigned and fet over, by way of jndorfc'- 
mcnt, to his j:lienr, J ctMigratulate the penilcman upon the in- 
jijcnuity of tiie device : the onlydcfedl in it is the great-hazard, 
that while we are funning parallels l?etween his client and the 
dramatic perfma introduced from Hume, we fhall find amon^them 
an apter prototype for, him than in thp yiriUiJus ^nd manly 
Xhrockmorton, of the finrjple, ii^nocent and humane Lady Lyle. 
But we arc told that, however, the cafe may have bc(yi prior 
to the revolution of Jj583. fmce^hat period they have leaned the 
pther way, a'^d go to Ihew chat acccfl'orial afls will not make* 
principal in trcafon* How is this conclufion obtainef( : by any 
adjudged cafe I No. by any cbiter dicf.um of a jtidge ? No.— 
How then does th^ gfntleman fupp(3rt the idea of this change in 
the Englifh luw ? He infers it from the impunity of fomc of thoftf 
who fou;>ht the Pretender's battles or aided hi»tt in his fiight. This 
is a new way of fettling legal principles. Sir, this was the merepo* 
j icy of thp houfc of Hanover; The pretcnfions of the Stuarts 
had divided tV;e Briiifh nation. Their adherents were many and 
^jealous. Their pretentions were cruihed in battle. T.wo toor^ 
<cs were, then, open to the feigning monarch ; either by clcr 
mency and forbearance to affiage the animofiry of his enemies, 
and prop and brace his throne with the affedliOiis of his people -, 
at to purfue his enemies with vengeance ; to drive them to dcf- 
peratlon i to difgult his friends by neediefs and wanton cruelty } i 
^nd to unfettle and float his throne in the blood of his fubjeds* | 
He chofe the former pourfe ; and from this politic or magnani- j 
tnous forbearance, it is argued, the law of treafon was changed. 
Toprcvetit this infereiice, according to the r^afoning of the gtn^ 
tleman, it was neqeffiry to have heheaded or hung wp every hu' 
man being who even aided^he unfortunate Charles iit his flight* 
Mr. Wickham has mentioned Mifs Mc*ponald— and he would 
h^vc had the inonarch to have hazarded the indignation and rc-^ 
volt of a getierous pcopk,. by feizing that beautiful and roman-! 
lie cnthufiaft, Flora Mc«Donald> and dragging her from her na- ^ 
tivc mountains in the ifle of Sky, to a pr:fon, and todeath. We 
are told, indeed, by Doctor Johnfon, in his tour to the Hebrides, i 
that this ftep, impolitic as ic was, ncvertheUfs was hazarded i 
hazarded but partially though ; (hi was carried to iioiuion ) but) 
fogcthcr with Mc^Cicod who aided in the fame 0i|h(t ihe W I 
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HlCmlfll'd, on the pretext of the w.antof evidence. But ccrtanilf 
a loroearance to punifh under an exitling bw^ is. no itrgumciu of 
jthe change of thai law. - ! 

The gentleman unable to fuilain either by adjudication or di^um 
this novel. idea that the law of treafon is changed fince thr» revo- 
lution of 1688, proc^*eds Hill fmher in the attempt to fupport 
it by inference, and next infers from the fpccial form of the in^ 
di£lment in Fofter 3-r-6, that prefcnce at thd overt aft is iridif- 
pcn^ble to the treafon of levying war That indiftment lays t.vo 
overt afta of the treafon 5 firit the general overt aft of aflcm-- 
bling with ah armed multitude and levying^ war ; fecondly the 
entering and tAkingf the town and Caftlc of Carliflj, from the 
Jpecial nature of which laft overt aft the gentleman dcdu^^es tbc 
concluCoo, that the fir It was not fdiEcicnt; and that the Uit 
mult iiecefl'irily have been proven to fultain the indi ftment ; but 

\^ is it any where decided that this fecond overt aft was neceflary ? 

' On the contrary in Lord Balmerino's cafe (ro St. Tr. 605,) alfo 
trit^d by Mr. Wickham, where the indictment was preciiely that^ 

r in Fofter, iris argued by the eounfel for the Crow^n and admit- 
ted by the Court, in effjct, that the proof of the fecond overt 

■ act was unneccfiary V that h was immaterial whether' the evi-. 

^ .dcnce lliewen him to have entered and taken the towfe of Car- 

' lifle or not 5 that it would be fufTicicnt to introduce' evidence to 
the fir ft overt act ; the general overt act of levying war. Hence 
it is obvious that the fpecificatiori of entering and taking the town 
ofCarliiile was unneccflary "and fuperfluous ; therefore no in. 
ference qan be fairly drawn from the infertion of it in the in- 
diftment. But it is Itrange that the gentleman ftiould attempt to 
draw from the mere form of this indiftment in Foftei* the con- • 
xiuficui that the law of England Was changed, and that an accef* 
/orial aft would no longer make a principal in treafonV when • 
Foller himfelf cxprefsly lays down the reverfe of this principle, 
in the pafTdgc whicli I have before cited, and declares that /ill 
who are leagued in the confpiracy to levy war, are guilty of the 
levying whether prefentor abfent— -whether the war was levied 
by afdw or by alL The fame remark applies equally to the in- 
Icrence attempted to be drawn by Mr. Wickham from the cafe ' 
of Deacon and Wcdderburne, repoirted by tlie fame author. :% 

Qchcr remarks of the gentleman tinder this head as to jiccef- 
forie^ bicing the mere creatures of the common hw» and the 
. common law not exiftingin thi§ country, will be more pro- 
perlyvnoticcd under another ficad. 

1 hope it may now be jalllj confidercd as proven, that, whether 
we look to the laws of Kngland, or to the conflitutiort of the U/ 
•States, as expounded by the rul*s of reafon and of moral right, 
or as expounded by the Supreme Court of the United States, 
the prifoner's prcfence on Blannerhaflct'6 ifiand at the time of 
ihe overt aft. was not neceffiury to the contlitutioaof his guilt; 
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an^ Acrefore rliat Acre is nothing in the gentleman** firft oV 
jeflion to prohibit the introdudion of farther proofs 

Bu>t if, iifcer all« this Court flioald ht of opinion that the pri- 
foner*.i prefcnce on the ifland was netcfTiry to make this an overt 
aft of war, is not this a ^acftron for the Jury ? The qucftioB 
whether there has been an overt aft of war, or not is a mixed 
qucftion of h(k and iaw : it is the queftion Qiade by the iflue in 
this cafe 5 it is the very queftion which the jury are fvorn to de- 
cide. If, for this objefibiod that prefeace is a material ingredient 
in the cont^pofitionof the ndt, the court exclude all £irther evir 
dence, will this not aniount to fafin? that wc have not proved 
the overt aft to the fatisfaftion of tie Court: th^tt the evi- 
dence we have iatroduccdi and all wc propofe to introduce, will 
be infufficient tofatisfy 4ie Court of the overt aft i And will not 
ihe Court, hereby, take the placeof the Jury j^foi-cftall them in 
the very qucftion which they arc tw&rn to try, aad fnatcfa it from 
them by a csupe de maine ? Gentlemen, uideed, try to give this 
<jueftion a kgal attitude by contending that other evidence wiU*be 
irrelevant until the faft of prefence ihall be proven ; but, then, 
in order to decide this qudlion in the affirmative; the Court muft 
affume the funftion oi a Jury, ancj fay that the overt aft is r\ot 
and will Ifft be futficiently proved without it. But fuppofe this 
qaeftion as to the ncceffity of prefcnce, a qiicftioa of pure law \ 
•till it would be a queftion which tiic Jury would have a right to 
«tccide i fince the law as w^ll as the faft is comp'eatly within 
f heir power. The Court may, indeed, after all the evidence 
(hall be given inftruft the Jury as to the law | they may inftruft 
fbem as to what will conlHiute an overt aft of levying war. Bat. 
nothing more clearly ^ews the fovereign power ^nd controul of. 
the Jury both over the iaw aod faft than this % that, even, after 
fuch inllruftion of the Co«irt, the Jury may if they chaofe dr* 
cidc the- cafe in oppofition tofuch inftntftion* . I do not fay that 
they* will do it ; or that they ought t^do it : but ifayjhat they 
may do it if their confcicnce fliall fo direft ; and 1 fay this by the 
1^ way of flif wing the paramount power of the Jury, over the very 

If* f]uejR ion now fought to be withdrawn from chem artd given to 

^ ^ the Court. I conclude this point with affuming it as proved,, 
that aftual prefcnce was not neceffary to make the ptifoner % 
principal in the treafm ; and if the Court ihail think it was, 
that this is a queftiMi which cannot be taken frOm the Ju^y- 

This objeftion^ tl>ercforc futniflies no legal bar to the intro- 
duftion of our evide.*xe« 

I proceed to examine the gentleman's focond point. It is 
thisi no farther evidence i« admiflible under this indiftment, 
hecaufe the faft mufl: be proved as laid ^ and as the indiftment 
charges the prifoacr with levying war on the ifland whcrci it 1^ 
proven he w.is not, there -is an end of the cafe j ^^ farther «vi-' 
dence can be let in under this ii^iftment. 
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; Ifivdcr tfiis head the gciuleman began by comfwenting on the 
omlfCon of the wortf /^wMV in the indi<flmeiit ; ** why did not 
the attorney fop the United States charge the prifoner with le- 
vying /«/MV t^ar, indead of merely ^charg'nj> him with levying 
war ; why was the vord puMtc left out ?" and then with a coun* 
ten?.ncc infmuatiof cvcq mere than bb exprefiion, he aflced, 
«* whether the word ;&w^a<r was -omitted to render the indlflmenc 
more palatable to the Grand Jury ?'* 

The anfwer is ? very (imple one ; the mdiftment was dfawn . 
from an authentic copy of the tndi£lmenc of Fries j it is an tx- 
aft tranfcript if that iudiclmeat, with a mere change of names. 
There the word />//^/ft* i$ hot found. Nor is it neccffdry that it 
fhould there be found. The indifiment 'purfues the Conftitu- 
tiort and a£t of Congrefs, and nansfcrs from thole inftrument$ 
verbatim the dtfinition of treafon. The cohftitution does not 
fay thixc treai!bn fhall confid in levying ^//&^/V waragainft the U- . 
States ; b^t ficVplyin levyUig war againfl them. 86 alfo is the 
aaofCongrefs, An iudidment pOrfuing that (t^'finirion in ex^ ** 
jtprefs ternis IS certainly fufBcient to all intents and purpofes. 
The word />«^/fr is furcly of no importance. The g?ntl|j|^i ii^- 
deed, on the fccond day of his arg-umcnt admitted th.i^lP was 
of no rmportancc y and acknowledged his error in fajjln^, that 
this was the firll indictment which bad omitted itf He ac- ' 
kaowlcdgcd that in the fecond iiidi£Vment of Fries it was omit- 
ted. It was natural to have cxp^fied that the gentleman/ en 
this difcqvery, would have retraced the ungenerous inlmuatioa 
that the word had been intemionalJy omitted in order to render 
the indidment more, paktable to the Grand Jary. He thought 
proper, howttver, to let the inrmuation rcniahi where rt wa?,^ 
Kelt fo. The attorney ha^s the confolation that his, purity j3 
to be eftimated by his cpuntry, and eot by the prifonei or hjij 
counfel. 

But' it feems that the indi^^ment charges the a£l to have been 
done with divers perfonss unknown ; and we attempt to grove 
that it w^as done with peifons who were known. This is an 
objefjion which I had fuppofed the manlinefs of the gcmlemati's 
undetllanding would have rcjefled. He thought proper, hpwi. 
tvef, in the dearth of other materials to urge it with his wonted ^ 
fpirit and <o attempt to fiipport it by authorities. He does hot 
pretendj indeed that* any autho|/ elementary or pra^^ical, has^ 
cveraflertcd that this is wmj^^ry; Hedo^s riot pretjfend that any 
judge has ever declared it fo. But he infers it frdm the fpecifi- 
eation of oiht^r names in feverai indictments^ during the pro-., 
tcftorlhip of Oliver Cromwcli He eitc^ the cafes of Hewitt 
tnd Mordaunt. I have examined thofc cafes. They are not; 
*ndidla>cnts forlevying war 5 they charge the prifoncra with 
delivering military commiflSons ta feveral perfons, who arena- 
8^*cd, in behalf of Charles the ih Tfaeii" ofFence, from the na- 
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tureofit, required theJ naming of Chules the II. and thoi't to 
wiioni commiflioKs were delivered* Biuin the treafoiiof k?y» 
ing war ihe moll ufualform is to charge the war to h^vc b«cft 
levied with pcrfons unknown, and that in cafes where the pcT- 
fonsj certahily were known. Thus Lord Balmdrino and the EhtU 
of KiJmarnock and Cromartie were in arms together oit the field 
of Culloden. They Were taken prifoners together; they were 
fcveraily indlfled on tiie fame day for the fam^ offence; ar* 
ra j^ntd on thi fame day ; and althpugh, therefore, it is cleat 
th/it ihey were all known to the attorney for the Crown, y« 
each indictment charges them to have levied war with perfoos 
unknown. The gentleman fays it is not enough to charge tlie 
prifoner v/ith Icvyiji^^Var ; but that in the overt a£l we ftould 
have At out the particular afls which were done^by the prifoncrj 
and the. evidence by wJiicK we meati to chai*g€ him. I dcnyi 
Sir, tliat this is law. it is a queflion ilriftly legal, and ihire- 
fore Is tp be decided by authority. Eaft, i voi. p. 1 16. afjer 
• ilaiing that in every indip>n)ent for high treafon, the particulat 
fpecles of treafon rauft be charged in the vary terms of the ftatut^ 
of Ed^ird as the fubftantial offence, adds that ** then fomc 
cveripQl nuiil be laid as the means made ufc of to effetlmte the 
traItoro||s purpofe/' He proceeds. ** Tbe overt a£ls fo laid* 
are, iq trail), tJie charge to wliich the prifoner mud apply his 
defence. And therefore it is in no cafe iurticient to alledi»e that 
the prifoiier compnffed the King's death, or that lie levied war 
againil him, or adhered co his enemies'; for upon a chartJ^c fo 
j^eneial and indefinite he c;^nnot know what ac^sheisto de- 
fend. The paitieular acVs of compaffitig/and adherence mull 
befetforth^ and in the, other inftaace'' (chat \of levying war) 
** it mud he allcdjijed that ht offewhU'd nvith a wulikude armed oni 
arrnyeJ in a warlike manner otju Uvied ivrtf ;,'* and„ thus iii our in- 
diftment it is alled^ed. Eiill proceeds, «* The indiftmcnti 
againll Damatee and Purchafc for pulhntj down meeting houfes 
charged that they with a muhltude, to the number of 500, to the 
Jury unknownj armed and arrayed in a warlike manner with 
clubs and (laves, and other arms offenfive and dcfepnve, levied 
wax againft the queen/ ;No exception was taken to the indidl- 
ment by Damaree's counfel ; but on behalf of Purchafe it was 
pbjecled that there ought to have been an overt a£l Jai4 of the 
treafon ; becaufi? there beinjt fwch a variety of fafts which ainouiK 
lotevying' war, if the particuiar , facts intended ^ to bir brought 
forward againft the prifoner were not attedged, he could no: 
know how to make his defence. But it ivas _ refokcd hy all tk. 
Judges upon conferenct that the, indiciment was ^ogd ; . and tpat U^J*. 
ing %var being an pveft aci cf itfelf f 10 other overt aH need he ai' 
/edged'* The indiftmcnts in thofe cafeaare fuhftantially ttattrf 
by Poller 213-14 and, the indicti*ients thcmfelves will be found 
in SSt. Tr.,2i8-J9, Now. in thofc cafe§ the niits which theie 
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Mh did and which canlliultcd thelf ctimc wa* puilingfioum 

ixictting houfcs ; but in die indi£lmcnt there is not a word oi 

meeting houfes or any other houfes 5 the overt adl is, * that with 

a fnaltitude armed apd atruyed in a warlike matiner they levied 

War agaiiift the q«ieen i* and the Court upon folemn arguillent» 

and after a Gonfetence decide unanimoufly chat the Indidmeiit 

h fufficicAt^ And let hi the particular evidence under it. And 

!* s^s to the pfcrt aft'sr ftating /A^ evidence on which we mean to 

ircly, itis cxprcftfy declared by Eaft lai, on th* authority oC a 

i varitf^ of caf^rs which he cites, that <<itX3 tiot neceflary that 

: Ae whole detail of the evidence fhoold be let out*' In dite£t 

^/toiifirmation of this doftfine are Foftcr ip4,|»9v 1. H, H. P« 

C. 12% 4. St. Tr. ^^2 LoNvicVs cafe, jnJji^St. Tt- 696.7. 

I Roekwood's cafe. '' * ' I ' 

Mr. Wickham does not fay that {This mintttefpccification, oil 
;, ^vhich he infiftsjTias ever been adjudged'neccffar?, buthcinfcra 
[ it from the form of indiftrnwits in fevcral cafes which he has cit* ^ 
' cd. They do not fupport hir*. In the cg^$ 6f Balmcrino, Cro- \| 
■ tti^rtie and Kilmarnock^ it is ttuc, as I have before ft^: J? -it 
[ thofe indt£iments lay as one Overt z€t the entering and taking 
I poffcffidn of the tOMW^jlnd caftlc of Carliflc ; but in the firft nam-* 
e cdcafe, this fpecification is declared to be Unnec^jTriry, a^dit ia 
► faid that the general overt adl of levying w*t with ^n arU^muI- 
^ titude^ Would be (ufficient to let in the evidence, Ihefe cafcsj 
I' therefoyct infttad of fupporting Mr. Wickham* difprove the doc^ 
i; trine for which he contends. He &8I Ihfifts, however, that whet* 
L tver it was intended to criminate a naatt by acceiTorial ads, the 
I particular ^ds ^hich he doisV mud be fet our 1 atid to prove 
I this, he again cites the indidtkients in the cafes of Hewitt and 
^ Mordatint before mentioned, and of Cornilh. lanfwer- firft| 
[ ibat no legal principle can be fafely inferred from the mere formi 
y *f the iridiflmeilts in the State Trials. They have been contt* 
|V nually Ihifting and changing/ Thus the cafe cited by Mr. Ran* 
\ dolpti from the firft Stated Trials, c3chibits an indidment which 
I; is really a legal carbfity : the treafon there charged is compafa*^ 
L i^g the king's death, and theindidment is as much in detail at 
I Pope's hiftory of the pariih clerk. But the interence that t^is 
: detail is neceflary, is refuted by exprt?fs authority f i Eaft 1^4-j 
I m variods authorities informs lis, that it is ftifBcimt in that fpe« 
'.■ ciesof treafon (compaffing the kicig's death), to lay as the overt 
'f. aQ;, that' A and B met, and propoft^d the king^S death. Befides^ 
[ what becomes of this inference from an indi£kment fo much io 
detail (at a period when, as Mr. Randolph f^ys, not a ray of ju« 
dicial light had touched the Englifh horizon) when in modera 
L times of greater light, the indidlments et^^ibit nothing of this 
>. <Jctail. An inference from thcfe modern indiaments, that th it 
^ail is not neceflary, is certainly a$ fair as the inference from 
^ ancient ladiftmenti that it is ncceiJary. Thui wmr ipf^ 
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IXGCC8 are in xonflicl, and dcftroy cadi other, i refer Jrdu ti 
c^fc of Lowick and Rockwood, firft cited for another purpoSn 
ihcw that this minute and circumflaniial iorm of indiQment id 
exploded. I refer you alfo to the Apprc^ntices cafe, 2 St. Triald 
53i» to (hew that under the general indiftmentfor levying waxj 
they go, in England, into the circumftancci of the cafe at largd 
And fecondly, I anfwer to Mr. Wickham's c'^fes, that neither ol 
them is for levying war. Hewitt and Mordaunt were indiQcd 
forgiving commiirions to officers of the exiled king; and this il 
not charged as acceflbrial to any greater a£t, as levying war.- 
Thc indi£lmcntS|^^reftri6ied to the fingle faft which i hki 
Hated, and conM^Bte no ulterior a£l. How then can hbe fai(] 
that tbofe afls m^&!^i^;cirfibrial nature, when the foic gtiifl 
in the cafe is confummatSaT^y^ the adls themfelves which ferfl 
charged, without borrowii^^ny portion of th-r guilt from •ni 
fubftquent occurrence ? Tf e othcj^cafe, that of Cornifli, charl 
flkes him with promifinaafriOanceiJy^ the Duke of Monmouth^ 
^^ sijk^M^Jik indi£^meOT (lops : it^^es not look to any thing elji 
f^^^^^^H^'s invafibn) to compleat the prifoner^s guilt. l|ii 




not the levymg of wa 



There is nbtii 
that when 



e caf-:s to warrant the principle, 
tp fc^; implicated by accefforial adls in the treaJ 
thofe acerflbrlal a£ts muft be detailed. Therl 



man 

fon of levymg 

is nothing in them to proVjihat the charge of levying war wit 

an armed multitude is infu^|»nt ; on the contrary, in the 09^! 

cafe in which this point camc*3irfejftly in queftion before the c 

it was unanlmoully and folemnly*4|cIared to be fufficient 

Is it not fufiicient in reafon as well as in law ? U it td 
believed that A. Burr is not fufficicntly apprised by this In- 
di£lmcnt, of the charge againft him to prepare for his defence 
Has he not prepared, fir ; Look at the fadK He himfclf 
ihat he has fummoned twenty or thirty witneffcs. _ 

Let us not then, fir, by thefe captious exceptions, unfuppc 
ed cither by law or reafon, permit ourfslves to be turned 
from the enquiry before us. Reafon and law concur in (he 
that there is nothing in Mr. Wickham's fecond point to ob 
the evidence. 

I proceed. Sirs, to the gentleman's third point, in whi 
fays he cannot polBbly fail : it is this ; " bccaufe if the pri 
be a principal in the treafon at all, he is a principal in the fc< 
degree, and his guilt being of that kind which is termed del 
tivc, no farther /^/Wd- evidence can be let in to <iiarge him, un 
we (hew a record of the convi£lion of the principals in the firl 
degree." By this pofitioH the gentleman is underftood tp ad- 
vance in other terms the common law doftrine, that when a man 
is rendered a principal in treafon by a£ls which would make him 
an acccflbry in felony, he caaxot be tried before the principal »» 
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■ .;thcfirft degree. I believe this to be, indeed, the d^^rirte of the 

GQtnmonhw. . But it has no manner of applLpation to this cafe 5 
ift. Becauie it isvthc mere creature of the common law of Eng- 

landp , ',*,'< 

i^lf' Becaufe if the comrtion lav of Engird be otrr law, tins 

jpofition aflume s what is denied, that the condud of the prifohet 

in this cafe is of ah acceflbriai nature, 
K Becaufc this pnfition is the mere creature of the common 

fa\^. Neither our cQnftitution nor zfk of congrcfs dSftiftguifli bc- 
^ ttii^ccn principals in the firft and feco^d degree 5 all who levy war 
lagainft the United States^ whether prefent or abfent, all who 

are leagued id the conrpiracy, whiether on the fpot of aflemblage, 
^ or perfprmingfome minute and inconfiderable'part in it, a thou- 
; fand thiJes from the fcenc of action j incur egij^lly the fentence of 
'^ the law ; th^y are all equally traitor*** This fcalc, therefore, 
^ which graduat?ts theguilt of the oiJxjnders and eftablifiies the or- 
'.-der of their refpective trials, if it ever cxifted here, is contpleatly 
; abro^atc^ by'thc highell authorities in this country :.-i^The ^on- ., 
.vcntion which formed the conftitution and defined rreafon ; con--, 
/gycfs, which Icgiflaccd upon that definition, and the fffprcme ju* 
. diciary of the country expounding the conftitution and the* U^,, 
I hav^ H^'ited in Jts abFogation. '[ Jbut let us for a moment, put the 
^_|:onvcritioi?^ congrefs and judicij^ryafide, and examine how the 
^>afc will ftand i iiili this fcale of moral guilt wiiich Mr. „Wi^* 
^haiti has given us, is the creature »/ the common la%i}\} but he IriAi-^ 
. fclf, in another branph of his argument, has emphatically told 
[us, that the common law does not cxift in this country ^ Iiasi 
jftated that the creature prefufpofes tlid creator; and * that 

where the creator does ^iiot exill, the creature CanMOt. The 
"com^mon law, then, being the creator of the rule whicji Mr. 
^Wickham has given us, and that common law not exiting in tliis 
countryi neitHcr Can the rule, which is the mere creature oflr^ 
jCxiftin this country. So that the gentleman has himfeif fiirni^^ 
j^d the argument which refutes this infallible point of his, pa 
Jwhlch ^ic has fp much relied. But ^o try his pofitioti toirg'^Ut* 
il«o|i extent, let U5 not only put^ afide the conftitution, aft Jof 
Congrefs, ami decifion of the fuprert^e court, but let us aM'it ; 
j.thf.t the CQOf^mon law does exift here 5 ftill, before the principle . 
;Co^ld apply, it would remain to be proven that the c<Jhdu5£l q£ 
jtl^cprijfoner in this cafe has been acceffocial :—^Qr in other W(>rd$» 
to^ivc itits broadelt footing, that His afl:s in relation^ to^tjii* 
.Weafon jire of fuch a nature aa would make him an accefl^ry^a. 
wficlony^ . ' ■■ '. ' » .^J^/ " \ 

' peing now on the general doftrine pf principal and iitilloijf 
^as they c^iftat common laM^, I will follow the igcntlcman tHrougk 
.'the Whole range of his remarJcs pxi t]^c fi^bjea, and notictt lome 
yh^rh lit advanced linder his firft head.. He faid that acfceilbrics 
faw the m«Te crejatiire of the comtnon Uw J hence, faid lig^ w^icn 
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a ftatute >$ made in allifmance of common law or ia aid of it| afl 
^common law confequences follaw ; as wlien a ftatute is merelf 
declaratory of pt comnnon law felony, whctfer the ftatUte fap 
any thing about acccfforics or not, they arc embraced by it, be* 
caufj they exifted in the off nee at comnlon law : but where tht 
i ftatute creates a nfw felony, not known at coiT\m(»n law, as tht 
^ ftatute of Henry 5, mvikini; piracy a felony, acc^flfaries are not 

^ comprehended by it. Upon this ground-work he has bsilt Ac 

argument that z$ we have no common law, the conftitutton.and 
a£lof Congrefs which define treafon, ftand alone ^ and a* they 
merely embrace thofe who aQually l^vy war and are therefoif 
fhe principals, thofe who procure or are otherwife acccflbry toil, 
aire not comprehended ; and hence he concludes that the prifon- 
er who merely brt)flj{ht about this trcafonby procurement,. is,pot 
within the conftitution and a£^ of Congrefs. , Thi$ argument k 
peifefUy charaQeriftic of the ingenuity and fubtlcty of the mind 
which produced it i but let us try the ilreogth of this' curidully 
♦* woven web. The firft remarkable feature about it is, that tha- 
whole of it is an emanation of that common law, upon wKofs 
^ lion*exi(tence in this country the gentleman founds his conchfi- 
ops. His premifes are laid in the common law ; arid he derives 
£r(>m the common law of interpreting the *Briti(h (latutes, tf prin^; 
cipte which he applies analogically to the, interpretation of our 
cqnftitution ^ Vnd which gives him his refult, ^y uppn ihcp^ 
. /atufffth^t there is no common law in the United States. But let 
us wa?^ the objcdlipn and e-taraine his premifes thcnifclves. 

Vir% i3ittrtte that a ftatute made in affirm>auce of commod 

law ox in aid of it, carries along all conotmon Uiw confequences 

The bopk referred to by the gentleman, does not prove it; lol 

St. Tr 436, which he cited as authority without producing it^ 

merely the argument of Hunnie Campbell, pne of the counfcJ 

the ^aufc, and againft wboni that caufe was determined ; 1 bi 

lieve, fir/ it is not ufual for a gentleman citing an* abferit s^uth* 

in fiipport of his do£lrine to. refer to the argument of couftfel 1 

; Hut opinion of the court. But admitting that the diSium of Huad 

,Ci^!npbfU were authority, ^ does not ftate the dbdrine whid 

^^ejs cited to fupport* He fays merely that « if a ftatute fpeal 

^l^matUr^ known at common law, it muft> as to that matier, 

^ coiiftrued and extended according to the eomtnon law/' In fi 

Eprt ^ bis pofxtion, Hume Campbellckes Coke Lit. 3819 H 
srt^^ and 6 mod. 148. -Of thefe three authorities Mr. Wic 
li^m feleAed Hobart as auxiliary to the State Trials. Hobart 
911 ajneient: book not frecjuently found iti modern libraries : he 
' noi in Qiine % and from the abrupt flianner in which this motti 
lias lil^en ftarted upon us, and'the extent of: iegal ground whr 
\K Goverst I have not had. tim^ t6 hunt? iox th*t author throi 
^h^ t#wa ; whether be fuppons even Huine Campbell, I 
fiherefore unable to fay; 1 ftiall fuggeft % reafon pr^fently^ t<» 
49r itprobible that he dcxi ilotf 
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tl^e other two wthmAu to w!uch he rdfers do not fupport 
tim* Coke Littleton has nothing like it : he ghres^ tQct^ed, in 
jibe page referred tOj three rules for the conftruftion of ftatutes» 
las iu« That one"part of it is^to be expounded by another: <<{• 
iThat the Words of an a£k of parliament n^tift be taken in a 
Ejauirful and %htful fenftt ^nd thirdly t thai confiru^kn tnufi be 
Vmadi of ajiatute in fupprej^on ef tie mi/chief and in advancement of 
yfhe remedy^ et qui hartt in Htera h^tt in corticQ. This is all ho fays 
I upon the fubjc£l \ and in all this we have toothing which refem* 
[Ifies Mr» Huaie Campbeira pofition. The other authority to 
S which he refers, 6 mod. 143^ itis rcmarfcablc, is alfo the ar- 
RgQjnent of coutifel, fergeant Fengelly \ this learned fergearit 
affprts, indeed, a principle which I believe to be true 5 but it i« 
iptich more teftrided and materially variant from that of Hume 
Vainpbell, and of courfe ftill more yariant i^rom that of Mr* 
[Wietham: fpeakingof the phrafe ^rr^^ 5/* yW^w^/i^ which bad 
ibcentifed in a ftatute of William the 3d» as being a phrafe 
known to the comfnon la^tr, he fays, << when Van a6l ofpar* 
liamcnt tnakes ufe 9i fucb a term gcnerallyi it feall receive the 
\ iame fenfe th^t the con^mon law takes it in and 00 other i'* in 
N fupport of which PcngeUy cites Hpbart 97, 98, the very author 
s ind t>age cited by Hume Campbell to fupport his dodrine : hence 
jt^ I thtnk Jt probable that Hobart ftops at thciimits given by fcr* 
J, leant PengcUy: Thfe refult of the inveftigation is» that Mr, 
[j Wlckham's broad principle, that a ttatute made in aid or affirm* 
^ ance of the.€ommon law carries with it all common law confequtnces^ 
is reduced to this : that when a ftatute ufes a common hw phrafe, 
$hai phrafe fiiall receive the fame fenfc in the ftatute which it had 
. at common law j a principle to which he is very welcome, but 
which will dc» him no manner of good — fo that down^comes one 
,€tf the pillars which fupported this air-drawn argument. 
Let us examine another ; Mif a new felony be created by fta- 
' <ute, no Common law' confequences IFollow :" In fupport of this 
doaripe the gentleman refers to l Hale's P. C 3J4-S, and the 
, amhoriry, at £trft view, feems to countenance his do^rine ; it 
jcquires, however, but to. be more clofely and cxtenfevely exa- 
mined to perceive that the paflagcj in. the light lii which Mr. 
yf\<Sshzck onderiiands it, is not law : the pafTage is this^ •< If a 
Iftan be attaint of piracy before oommiffioncrs of Oyer and Termif- 
iier grounded upon the ftatute of 28 H^ 8, chiip. 15, by indid- 
ment and verdift of twelve men according to the eourfe of the, . 
common law, he forfeits his lands and jjjoods by the.llattit^ of 28 
H. 8, chap. 1 5, buttbis works no corruption of bioQd, becaufe 
it is an o0ence whereof the common law takes no 'notii:e, and 
though it be enaftcd they Qiall fuflir and forfeit as in eafe of fe- 
lony, yet it alters not the oflFence." In fupport of this Hale 
ci^es Co. P. C; cap* 49, pag^ ri2 : — but he adds, !* vide tamen 
^mkrd^ 0>v litt. fee. .745, p. 391. The paflagc in the httcir 
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autlior U thus : «» There Is alfo a felony punifliafeU .by. the Vivil ! 
law becaufe it is done upon the high fca as piracy, robbery, 01! 
murder, whereof the common law did take no notice, becaufe it 
C0;uld not be tried by twelve mtn. If this piracy be tried before 
the Lord Admiral in the Court of thq Adoiiralty according to tie I 
civil Jaw, and the delinquent there attainted, yet fliall it work rio 
corruption of Wood nor forfeiture of his lands | otbtmmfc it is. 
if he be attaiute i before comm'ijftoners by force of the Jiaiuie pf 28 If. 
S." Hence it appears that the comaion law cpnfcquencc of at- 
tainder depended on the tribunal, the foriii of trial, and the Uv 
tinder which the pirate was tried •, (incc if tried before commif- 
iioncvs binder tie JIaiute, the cotniyioii law confequencc of attain" I 
der did follow, although the felony did not.exitt at compioalawi j 
tut was newly created by flatate. Hale himfeif in page 3S5f '^ 
<iualifies the generality of his exprcflions' in the paffagc juft read. 
In the paragraph immediately fucceeding it, he takes up the fiift 
,branch of the pofition juft read from Coke : •^if a man be at- I 
tainted before the admiral oi x,r^2i(Qn or felony committed upon the 
fpa, &c. according to the courfe of the civil lanvy y4t it works no COT- 
luption of blood, &c, the manner of the trial being acco'"diiij- 
*o the courfe of the civil law, &c." He proceeds-—" If there hi 
an attainder of trcafon or felony done upon liie fca, upoin ihisfia* 
lute of ^Zlh //. 8, according to the courfe of the cofHtmn. law % it feemt 
that the judgment thereupon ivorh corruption of blood i becaufe the 
rommiffton iff elf is under the great fealnvarr anted by 06I ^fparliamenii 
4tnd the trial is according to the courfe of the common JaWj f^c, »* and 
with this agrees Co. Litt. fee, 745, page^pi, nayj I think hx* 
ther, t!)at if tl^e uidiclnient of piracy before fuch commtiQoaeMi 
upon the (latutc of 28 H. 8, be formed/ix an iodidmcnt at conw 
mon law, to wit J vi ei armis andfclonict^ £5'(r, that he might be 
l:iercup4.^n attainted and the blood corrupted.'^ IJeiicc in the 
..opinion of Hale himfeif, it depended upon the form, of ihf i»r 
didment and the tribunal, whether the comnxonlawconfcqucnco 
of aittaindcr, would follow a cony ifti on for piracy on this ila- 
tute. Thercfultis, that although (latutc do <:reate a felony un- 
known to the common law, yet common law confequenccs way 
follow a convi£lion upon it 5 which is precifely the rcTcrfc ^f 
the pofition cdntended for by Mr, Wickham. But if this point 
were conceded to the gentleman as relate^ to eutaiuder^ it would 
not ^vailhim ; becaufe in ordeV to ex trad: from the common \%m 
the rule which he applies analoj^icaliy to the catnflirudion of our 
, conftitution and ^Q of Congre^'s,' \\t mull (hew that when a fta*^ 
tute creates an offence, and is filent. as to «pccfibrie6» no acccC^ 
: fories are embraced by the ftatute. It .will perplex tbo gontle«r 
man to (liew this ; at exents the refearch npcefTaTy to it jwooild 
require more time than they have allowed ij(S| todifcoyer tbcMK* 
thorities which would fupport the pofition. ..The do£lrine iq>on 
this fiibje^i fo far as I have been ablc.to trac^ t^ is this 9 thti 
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nhtti M z€t of pTtrliatnent ifiake^an ofF(^f!ce 'and fays nc thing of 
tfcceiTorieSy they are neverthelcfs embraced ; although h is true 
hat the peculiar wordinp^ of f ftatutc may prevent that cohfe-^ 
^encc. I Hale's P. C 6ij; <* It remains therefore that the' 
mfincfs of this title of principal and acccfory refers only to fc- 
oTlics whrther by the common law, or by aft' of parliament, 
r^As tt) fdonies tiy iSt of parltament, regularly if an a£^ of 
^arliamtnt enacts an offence, though it mentions nothing ef ae^ 
^ijf^tiis hefori Br after, yet virtually and confequentially t&ofc 
liat coTxnfcl Or command the oTTencir, are accefTories beforf^ 
indthdCe' that knowingly receive the offender arc atctfro- 
tici aft^r-^^li, 614. •* Though generally an z€t of par- 
hrticnt creating a felony renders sonfequentinlly accefTories before 
Ind after withia the time penalty, yet the fpecial penning of the 
ift of' parliament in fuch cafes fometimcs varies the cafe.*' 
Hence it \s\ that is from the fpccial penning, that tHe ftatute of 
ffiricy extends only to principHls, 2 'Hale's P. C. 1^ — Hale 
63^, " As'tn other felonies fp in this, there arc or may be ac- 
ffefrories. before and after ; for though this be a felony by adl" of 

!^ixXi%mtnt thai fpeahs only of thofe that commit the offence'^ yet con-* • 
ecjuiw^ially and ^incidencally acceflories before and after are in- 
iSiidcd^ mid fa in every new ftatute making a felony without fpcak* 
1^ acccfroiTT^iS before or after ^^ The llatute of 5; H. 4, cap, 4, 
iii^as a ftatute to prohibit the multiplication of gold or filver, that 
Is alchymy, (vid^ Wilfon^s cditioft of Hak't, P. C. 644andnete 
t) TKis was an offence not exiiling in any (hape at commooi 
b»w> and in truth, ncr<r exifllng any where but in imaginatrpn* 
jftalein the page juft referred to, fpcaking of thi^ flatute, fays,f 
•? And aith^ iht flaiuie mci^iom not acceffories before or after^ yet 
t;his Uatutc making the fadtjelony, doth eohfequentially fubje£t 
IcccfforieB before flf/r/y /j/f^r to tht; penalty ; though this be mad^ a 
furt by Dyer 8 % in Eden's cafe^ yet itfeetns now fettled according 
h the opinion af my Lord Coke P. C. cap, 20, that there maybe 
ncc^ortes before atid after " Here Uti^ authoiiry is conclude of 
l&c point, that although a ftatute create a ne\t^ felony uiiknowh tao 
^c common law, and although Ic fnys nerthirig about acccfJbtics 
ftcy ire n^vcrthclefs comprehended as a neccHary confequencc or 
incident. - 1 refer jou atfo, fir, to page 704 of the fame author, 
yhere thcf doctrine is refuted ; and vi^hcre.on the authority of 
»5rEilwar^ Cokes it i^ carried fo far as to ftatc, that when a ; 
ftatutc ma^es a felony and exprefsly comprehends acoellbries 
^forc the < fact, being lilent as to thofe after it, yet, notwith- 
ftandiag the maxim exprejfum facit ceffare taciturn^ acceflories af- 
ferarc vinvally included. Froat this examination tw^conclo-. 
ft>nsa»efa?f[lydcducibte. 

. Ktft, thal^ when a ftatujc creates a new felony unfcnotm to the 
^^minonlai^ although fach ftatute f^ys nothing about acccflb- 
. ' ' ' ' * • 
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Vies to that feloHf^ jtt they cxiftsmd are pcmUbable v^tx tbi 
act. . . ■■ ■ ■ ' *v . /■_ 

Secondly.^. Th^t acccifortcs ate «c/ the mere crcattifcs of the 
eommoniaw; they may derive their exUlence from a ftattite 
/oiftft^ni that by mere implication umder that ftatiite. Vfia^ 
thctit becomes of the gentkmatl's nice tiflae, his web fb deS- \ 
eately put fogether and waving atid gUtterkii; in the fon llf 
breaks and vaniflics af the touch. 

Since then aeccflbries are not the cf eaturH UKreTy and foklf ; 
of the common law^ it makes, no di^erdnee w'hether thefien& ; 
mon law e^ufts here or not i acceflbries may neverthelefs exift. I 

Since a llatate creating an o^encei ^mpit^^y embraces aece( ; 
fories, not by the operation of common kw» but by tlic fcafoa 
and natare of things; an American ftatute may tmf^fi^dly em- ; 
brace acceffpiie^ fince whatever we may think of the etiftencei| 
of the common law in this cottntry^ no Amfericany I hopei wiSj 
doubt that reafon and its dedtiflions niay exift here. I 

But let cts admit for the fake of argtiment #hat U ceirUrnIf! 
difproved 1 that acceJTories are the (here creatures o^ the, com^j 
mon law } and let us alfo admit that otir Conftttufion andafirl 
of Congrefs do not embrace acceflbries : is it ib very clear t^i 
we hav* no right to refort lo the common law ifjthii r'^j/i^^ to im- 
plicate acceffbrial traitors. r4onot^ myfelf, think thi« cnquitf , 
necefrary t but it may appear' fo to you ; and I wodid leave ra\ 
fubjiQ untouched which the Cotu-t may confider ats involved is j 
the debate. / ! 

it would HQt bevcjry bold in me^ Sir,^ to Sirguc forthecx'j 
iilentce of the common law in maji in this country. Do net kt: 
it for a moment beimderftoed that I meant to argue for this *, h 
fay only that it would not be very boH in me to d^ this ; and f 
iay fo becaufe a majority of |he federal judges, ib far as their 
opimons have been made knowji, have held that ^opinion. U 
Worrel'scafc cited ffoin Dallas, the Court waii'divided ; J«^P ; 
Chafe thought the commoia law in force, >|u4^e Peters dwaghtj 
•therwife. In a fubfcquefit cafci and that/a crioaiBal one, t 
mean the cafe of "Williatsris, Judge Ellfwoftlrlield that the wfcok 
•f the common law ¥ra$ in full force, and. even that atinatunl 
and abfurd id^a that a man is forever the ifubjeft of dtat coun- 
try, in which it is Jthie pleafure of his piirents that lie (hsRk 
born. 1^. Tucker informs us that judgt Waflvin^^^ alfti 

©f opininioa tiat the common law of En|land Is in f^^ce hcr^ ^ 
Thefe are all the opinions of which I haii^e heard. Having tk^ 
the majority of the federal Judges in favour of the oj^ion tWi 
the common law of England is in force here, I repeat that ijt 
would not be very bold in me ftimdiog before a Fcdetal Court,tf 
infift on the full operation of the^xooimoii law togctlicr with iffl 
its cqnfequences, and its imputed ciTspring, aecef bries iunoi^ 
t|ie reft. But I will not avail myfelf of this <^ vaint||e ground. 
My own opinioa is a different ome* I take At j^aiac^lft fitf^ 
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macfa greater reOriaion, and on this head fubmit there reileai- 

ons to the coDfideration of the court. 

; Wheni^ technical term It borrowed from any art or Iciencci 
^.Ij^elook to that^ort or icience to atcertain its import and %nifi- 
fjplidon. This iaa rule of reafon. It is the foundation of the 

P'nciple cited by ferjeont Pangisliy freja Uobart, that when a 
ute adopu vkeommon imn terwif you take ih^tterm in Its com* 
^od Taw meaning,^ It is the foimdatton, too, of a paragraph in 
'one of the mod luminous and mafteHy Aate papers that ever fell 
|6rom tlfepen ok man: J mean the celebrated report of the Vir- 
^^ia committee in 1799, tS^a^j from which I b&g leave to read 
ff fliort extraft relative to our prelent enquiry— '< Dee|dy ira- 
^efied with thole opinfons^ the general a^emUy oi Virginia, io* 
l^ru^ the fcnators aiidreqiiell the reprefentativcs from thia fta^e 
^ Gongreffi to afe their beft efforts, to oppose the paffing of any 
1^ founded on or recognizing the principle lately advanced^ 
|hftt the common law of £ngland is in force under the govern* 
l|Oeat of the Uiiited 3tate8« excepting from luch oppefition, iuch 
iurucular parte of the common law as may have a fan£lion 
pom the Conftittttion, fo far ^s they are unneceflarily compre* 
peode^ in the technical phraCea which expreis the powers dele« 

g ted to, the government ; and excepting aUo Iuch other parts, 
^rsof aa may he adppted by Coagrefs as peceiTary and proper 
for ci^ryiQg into execution the power exprefsly delegated." -'-—«. 
Here we find the recognition of the principle which common 
Jf^wfhtaS^B takes in the common law fenfe.* Upon the fame 
|round Jufi^e Iredell in the cafe of Fries ftarea in effejft that 
pe coQltitutianat terms of our definition of treaion being bpr- 
towed from the Bntifii (tatutet the framers of our conftitution 
Intended to adopt the meaning of thofe terms as expounded in 
jjhe parent country* 

^ Let us apply thefe principles. Whence do we derive the par- 
p^ular treaion of levying war ? From the Britiih fiatute imme* 
fiately,' but ori^mally from the comman law* Sir Edward Coke 
b his third iaftitute gives us a commentary on the Oatute of 
Edward III. )ie divides it into members and expounds each of 
(faem as he goes along— when he conies to the words of the fta* 
Ktote *« oil it bom eleva guerre encounter noire seigmir U roy** If 
1^ man levy v^ ar againft our l^ord the King, he iays ^< this wsf 
^tgh treaion ty t be common lavP* -^^lYiQ^ then ih^ words of oi|r 
khnition be derived immediately from the {tatu^e^ yet as the spe» 
J^s^f treason kvying Hsar^ is tranlplanted from the common law^ 
kve we not a right to go to the fountain head, and aiceftain 
|hjere hoW much ground is covered t what ivas the nature of 
pe treafo% what its extent and limits ? J do notfpeak of com* 
Hon law treaibns at large, but ibis particular treaion of levying 
^t ; if we ha^ve a right to go to the common law for this purpofe, 
re&all dilcover th^t it comprehended ali who were leagued in 
"*'" M ,m '■■'"'■■ ~ " 
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tbc general confpirtcy, whether they themfelves ftflually levied 
the war or caufed it to be levied by others* I fubinit tlVis idet 
to the Court not at one which I have had time to Weigh and 
digcft ; but ai one which they may perhspi find not unworthy 
of confideration. But let me eo fiilt farther In my admiffions { 
let, me «dmit not pnly that acccfforiea are the creatures of the 
cpmmoa law, but alfo that the common law it not in force in 
this c^u^try, and further that our ftatute does not com preheod 
acceflories ; ftill, before the prifoner can avail himlclf of thtfe 
ladmiiSonSy i^ muft be (hewn that he is an acceffory : or in otbcr 
words, that the part which he bare in this treafon is fucb as 
would boTfe i»ade him an acccflory in ielony. Gentlemen lay 
that all are acceflories who are nota^lually prefent at the of- 
fence : Wp on the contrary contend that even in inferior felonicji 
a man may be a piincipalwithout adual prefence. Letusexa* 
mine this queftion. The law takes a diltin£lion between a6^ual 
and ]egal prel'ecce. A man may be legally preknt, although 
aflually ablent ; and, even in felony, k^al prefence makes K 
fnan b% much a principal waSual pretence. I beg leave to ip- ; 
troduce a feries of cafes wh'ch go to unfold and e(labli£ thi\ 
diftin£tion ; and I will preface them with this remark| that you \ 
will find, in the progrefs of thele cafes, the fphereof legal pre-! 
Icnce perpetually extending itlelf, iu proportion to the nature of 
the crime, and the extertof theatre which it requires for it»^ 
perpetration* I proceed to lay the cafes before ycu* i Hsle'i ■ 
P. C, 439— *• i^ diyers perfons come to pake an affiay, &c. ! 
and are of the fame party apd come into the lame houfe, but, 
are in feversl rooms of the iame houfe,and one \^z kiJed inorre 
of the rooms^ thole that are of that party and that come for' 
that purpofe, though in the other rooms ol the lame hcuCe, fiia4 
be faid to be prcfent." Here the hoafe is the theatre, and it ii, 
required that thofe who are to be iinplicated as principals iball 
be in the other rooms of the lame houfe. The next i^ the cai^, 
of the Lord Dacre, dated in the fame page ; it is this : «* The j 
Lord Dacre and divers others came to (leal deer in tjic park of I 
one Pel ham > Rayden one of the conrpany killed the keeper in 
fhe parky the Lord Dacie and the reft of the company being ia 
ether parts of the park^ it was ruled that it was murder in them 
Bll,and thcyditd forit.** Here as the park was the theatrccf 
the meditated crime the icale of proxi^nhy is enlarged, audit 
was etiou^h that the Lord Pacre and his aifociates were in the 
fame park to implicate then} in the guilt. The next is Pudlcy's. 
cafe which is thus ftatcd, i Hale's P. €• 534 : Pizdfey and two 
others, vi?. A arid B affault C to rob him in the high way, buc 
G elcapes by flight, and as they were affaulting him, A rides 
from Pudfey and B and aflauUs D, out of the view cf Pudley 
and B, and takes from him a dagger by robbery, and came baci 
19 Pudfey end B, and for this Pudsey was indidUd a^d coavifl- 
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ti of robbery ; '«^ tho' be affentcd oot to tbe robbery of D, neithef 
iras it done in hit view ; becaufe they wero all three affembled ta 
bommic a robbery, and thb taking of the dagger was in the 
mean time/* Here as the high\j|ray and the whole foreft were 
fhe fcene of afiion, a ftill lefs <iegree o( proximity was required 
than in either of the preceding cafes^ add indeed no limit of 
3Tox5mity is ftatedfttalU Biit this cafe^of Pudfey is irrefiltibly 
bong in anothek* point of view, and contains a principle ^hich 
:oyert the cafe at bar completely ; that principle is this : Pud- 
ky and bit colleagues were leagued for the general purpofe of 
fobbing i they went out upon this purpofe i and altho' Pudfey 
ijras not only abtehtat the particulair a£i of robbing D, bnt gave 
io afftnt to ihat particular a6l, yet he Was ibVolvcjd in the guilt of 
|ti and l*ufF<«red accordingly. The lame author, page 537, con» 
iains a caie which is, if pofllble, flill (Ironger to the fatne purpole ; 
it is the caie of two men who go out foF the purpole of rcbbing 
in the high way or committing a Inrghry, although one only 
dommit the offence, and the other, fo tar from being prefent, is 
(iftaally engaged in the perpetration of a difTeretit crime at a 
Jifferent piace^ yet this other is equally involvt d in the ofieoce 
tomroitted by the firft. Hence it is not aSiual presence which 
Slakes a principa) 11^ felony | it is merely their going torth leagued 
in the lame general defign, and the willingneis to co operate for 
j^t^ing the common purpofe. Poller 349 50, thus treats the 
fcbjcd— ♦• When the law requireth the prttence of the accom* 
Mice at the perpetration ot the fa6l in order to render him aprin- 
npal. It doth not require a flri^t, a|Sual, immediate prefence,fuch 
I pretence as would make him an eye and ear wicnels of what 
kiir<;th. Several perlons let out together upon one common de« 
%ti, be it murder or other felony, or for any other purpofe un- 
pirfttl in itfelfy and each take'b tie post assigned bt'm / Tome to 
jsomonit the i&&, ot.ers to watch at proper diitances and ftations 
to prevfent a lurprize, or te/avor if need be ^tbe escape of iposefoho 
Iff more immediately engaged : They are all, pro> id d the fa£l be 
ccmmitttd^ in the eye of the law pr<;lent at it $ f r it was made 
|co:nmoncaufe with them, each man operated in hit Qation to- 
wards the lame common end ; and the part each man took* tended 
Ip give countenance, encouragem. nt and prote£tion to the wh9te 
pngi and to enl'ure the Ittcceh^ of their common enterprise/'--* 
The realot) of the law is the loul of the law. What is the rea* 
hii then which according to Fofter, conftitutes the legal pre- 
fer e^^ ? It it, that the caule is a common caufe ; that each man 
speraies in his (lation towards the fame common end ; that the 
^tt each man takes, tends to give countenance, encouragement 
ttadi prote£lion to the whole gang, and to enlure the fuccefs of 
their eemmon enterprise. Whofoever, in ^ny crime, performs a 
P^rt ^ithin this defcription, is legally prelent and a principal ici 
that crime* Poller proceeds—*/ 1 wittnot here multiply cafei 
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upon the at(j of con&ntAive prefenee* Thiis may be fuficie&tBy 
w«y of illiiftrjatioo* Otheif^ feunded in ihc same principle of rttu- 
tuxjfl concert, aid and prof e^ion^ wiH tall iniintlieir proper pltces.'^ i 
in page 353-4« he k^cp» thif promile— '* A general refoluAm 
BgainU all oppofert whether fuch-reiolution appeareth upon the { 
evuknce to hav^ been actually and explicitly entered loto or may ] 
be realon^bly coUeded frcia their number^ arma^or behavidurat \ 
ere bc^rora.the fcene of a£l:ipn ; lach refoLoLtioDg fo proved have | 
always been coD&dejed as Rrong ingredienta in cafea oC this kio4> j 
And in cafea of homicide committed in confequenc.e of' them, 
every perfon present in the nnst of the /cw, when the bomlddc 
hath b^n comnsittedf hath been involved in the guilt of him that 
gave th^ mortal blo\^. The cale oi Lord Daca^s meniioGed by 
Hale^ and of Pod&y reported by Cromptbn and cited by Hale, 
turned upon thia point.' The pffencea they refpeaively Seed 
charged wivh as principals, were committed far Out of their fight- 
and hearing ; and yet bothwere bolden to be prefient. It was fuf-^ 
ficient that at the inftant the fa^s were eom(iritted| they were of 
the lame party and upon the fame purfuit^ and. oodi&r the kme 
engagement and expe£lation of mutual defence and lOEpport wiik 
thole, who did the fads-* ' , 

X^tua apply the reafoningand principlell^of tbofe e&festo the 
cafe at bar. in order to do thia with propriety^we mititb corider 
vhe nature of the crime charged upon the prilbfter; the theatre* 
requifite for its perpetration & the various parts to b« perfonnedj 
in promotioii of the general purpole. The charge in the iadi^*! 
nietit ia tteafon in levying war sgaind the U. Statea ; the object 
vnputed to the priioner are the feizure of Orleaiia etid the lep&ra'' ' 
tiot) of the ftatca* VVe fiiall make a miftaken applicaitionof the 
doftrines juft inveEligatedit iE we apply them tortke overt a&oo 
{iiannerhaiiet's iflan4« That aflemblage waancit the objeAythei 
end, the catj^ftrophe and cGnTummaiibn ofthetrealon ; it waft m 
mere tranfien^ and incidental e8e£k of it». At the tips thend 
this aiTemblag^ we aref to confider the priCbnei'^s loeal poiitioo^net 1 
in reference to the aiTemblaget b«t to the general and gmnd ob- ; 
jeA qf the tre^fpn % not in reference to the > ifland, b^t to the 
great theatre which th« treaibn requited and on whkh it was 
a4Ut)g, Iroii^ New York to OFleanir. The genttemcn on the other: 
iide will not complain of this aa a iiew idea. Mr. Wickham hii&« > 
feU urg^d it and reiterated it for a different pm^pofe^ that the i 
overt act waanoit the txeaion but merely evidence of it* When ; 
then, in thalatiguage of the cafea juft read, we enquire whether 
the priioner and the men on the iQfilnd were of the Aune patty 
and upon the^ lame purfuit^tbe q^eQioi>^ relatesfiot to the ifias^> 
which waa certainly not their puriuit, bat to th# ^eat and iplen* 
did purpofe of leizing Orieana and^^n^i^the uiiipfi forcibly 
afi^er ; and in thia light they w^rtof the Tame(>frrty and u]»on 
the ff^in^ piirfuJt.i in this light they wW:t ^* wdtr the feme ea 
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gagenCient and expectation af mqttial defence fthd iupport s it was 
a common caufe with them» each man operated in his ibtion at 
lone and the fame inilant towards the common end; and the part 
each man took* tended to give countenance^ encouragement and 
{protection to the whole gang, & to enfure the lucceli of the com- 
mon enterprize ;'* fo that within eyery reafon and principle affigr-: 
. ed for the conftitation of legal prefence, they were all equally 
preient. Wh^t though the prildner gave no exprefs aflent to the 
. particular meeting on tbe ifland ; neither did Pudfey ih thecals 
'r. cited affent to the particular robbery of D by A— but the purpol'e 
I of Pudley and A was the lame common purp^fe which involved 
in them in the fame common guilt* So the purpofe of the prifone^ 
i apd the men upon the ifland was a common purpoi'e» and therefore 
^ their guilt is the iame. The psrr, therefore which the prifoner 
c has in thiel tranlection* is iuch an cii^, as in the x:afeof felony 
^. would make him a j&rwc^a/ and not an accessory as the gentle^ 
f« w^n contend. 
r The refult is in perfect harmony with the deciiion of the fii- 

V preme court in the cale of Bollman and Swartwout. Then v/^ 
g have feen that remotenefs from the fcene of the treafon makes no 
;: cdds ; it is the being leagued in the fame common caufo and go* 
s opei^ating towards the fame general purpofe wliich gives to each 

man a legal prefence although thouiands of miles oflf, and makes 
'. him aa much a principal as thofe who are actually preient. 

V Hfkving afcert^ned that the prifoner can In no view ot iie law 
t be cci^fidered as an jacceffory in this cafe, let us enquire whether 

i he can be fo confidered in reaicn. ' « 

A plain man who knew nothing ot the curious tranlmutations 
. whichi the wit of a tnan can work, would be very apt to wonder 
< hy what kind of legerdemain Aaron Burr had contrived to lliudivs 
i himielf down to the bottom of the pack as ati acceftory, and turned 
;. up poor BlannerhafFet as a principal in this treaion. It is ari ho» 
if; Bor, I dart fay, for whicli Mr. Blannerhaflet is by no means anx* 
u iQus.; otie which he has never dilpsted with coU Burr, and which 
[ I aiil perlkaded he would be as littk inclined to difpute on this 
; oscaiion as on ai^y other* Since, however, the raodctty of CuU 
'{ Purr declines the iirft rank and fee ms difpofed to force Mr. Blan- 
aorhafiet into it in fpite of his blulhes, let us compare th^ cafes 
■- oi the two men and lettle the queftion of precedence betwcer^ 
^ them*, it may lave a good deal of troublefome ceremony here* 
' after* 

[j s td making this comparifon, fiff I (hall fpeak of the two men 
and of the part they bore as I believe it to exift and to be fuh. 
(laqiaally capable of proof ; although the court has already icM 
us that as this is a motion to exclude /t// evidence, generally, we 
have aright, io refilling jtt to stiffase the evidence which is be« 
hindfUrong enough to prove any thing and every thing cpmpati-* 
We with the fiM^t of 3arr^s abfenpe fr^m the ifliwnd* If it will be 
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inorcagrcaUc to the feelings of the priicner to confidet' the pa* 
railcl which ( am about torun, or rather the c:yntraft which I am 
about to exhib t, as a fictiotii he is at liberty to do io ; 1 believe^ 
it to be a fact. 

Wha then is Aaron Burr, and what the part which be has 
borne in this tranfaction ? He is its author ; its prapriitcr ; its 
a tive esecctor. Bold, ardent, reftlels cncl al'piring, his brain 
conceived it ; his hand brought it into action. Beginning his ope- 
rations IB New York he aflbciates with him men whole wealth i* 
ta lupply the i ^:cfrary funds. Poflefled of -the main Ipring, his 
perional labor contrives all the Kiachinery* Pervading the con- 
tinent from New York to New Orleans he draws into his plan by 
every allurement which he ccn contrive, men of all ranks and all 
deicriptioDS. To youthful ardor he prefents danger and glory ; 
to ambition, rank and titles end hqr.ors ; to avarice the raine^of 
Mexico, To each perfon whonr Vie addreflei, he pref^^nts the 
obJ3£l adnpttd to his tafte ; his recruiting ocfiicrs are appointed j 
racn arc engaged througUom the ccniinent ; civil life is indeed 
quiet upon its furface } but in itsbolbm this man has contrived to 
depcfit the materials with wnich the flighted touch of his match 
produces an cxplofion to fbike the continent. AH this his reft- 
lefs ambition has contrived ; and in the autunr.n of i8o(j he goes 
forth f ^r th^ laft time to apply this- march. On this excurfion h© 
meets with Blaunerh^flet. * 

Who is BUnncrhaflet ? A native of (relandj a man of letters, 
who fled from the ftorras of bis own country to find quiet m 
ours* His hiftory (hews that war is not the natural element of 
his n>ind 5 if it had been^ Isc^ would never have exchanged Ireland 
for America. So far is an army from furniftiing the iociety.na» 
tural ai.'d proper to Mr. Blannerhaffet's charaSer, that on his 
arrival in Amarica, he retired even from the population of the 
Atlantic ftates, and fought c|uiet and lolitude in the b^fom of oar 
Weftcrn forefts. But he carried with him tafte and icicrxce and 
wealth ; and, *'lo, the delert imilcd." PofTefling himlclf of a 
beautu'ul iflsndin the Ohio, he rears upoti it a palace, and deco* 
rates it with every romantic embellifliment of fancy, A (brabbery 
that Shen^ione might have envied blooms around him ; mufic that 
might have charmed Calyplo and her nymphs^ is his \ an extent 
five library Ipreads its trealiires before him ^ a philoiophical appa« 
ratus offers to him all the lecrets andmyfteries of nature ; peace, 
^ tranquillity and innocence facd their mingled delights aroond him,^ 
and to crov^n the enchantment of the fcene. a wife,who is laid to 
be lovely even beyond her fex, and graced with every accompliOi* 
ipent that can render it irrefiUible, had blefied him with her love 
and made him the father of her children. The cvidctice would 
c9nviBc'e you, fir, tlmt this is only a feint pi£lure of the real life. 
in the midft of all this peace, this innocence, and this tranquilli* 
ty, this feaft of the mind, this pure banquet of the h«art— the 
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Jcftroyer comes— hec:mesto turn this paradUe into a hell-^^yet 
the fto^tn do not wither at his approach and no monitory (hud« 
diring^ through the boibm of th^ir unbrtunate pciTefibr warns hm 
of ih« ruin thut is cominv; upon him. A ftronger prefects him» 
lelf. iniroduced to their civilities by the high rank which ha 
i had lit ily held in his country^ he loon finds his way to their 
hearts by the dignity ar»d elegance of his demeanor, the light ami 
beauty ut^ his couverfa-ion, and the leduJtive and faicinating pow« 
er of his addreis; 'l>.e conquett was not a difficult one. Innocence 
is ever iimple and credulous ; conlcious of no defigns itfelf, it i'uC* 
pedis none in others ; it wears no guards before its brealt ; evary 
doora-nd portal and avenue of the he:rt is thrown open, and' all 
who choole it enter^ Such was the ftate o^ Eden when the I'er* 
f eiit entered its bowers. The prifonar in a more engaging form, 
winding himUilf into the open and unpradlifed heart of, ths un- 
'y fortunato Blannerhaffb:, fund bat little difficulty in changing 
the native chara£ler of th:it heart and the objc£l3 of its affeftion. 
By degrees he intiilcs into it thti poilon of h»3 own annbition ; be 
I breathes into it the fir^ oi hia own courage ; a daring and a d?f- 
^. peratethirtl for ^lory j an ardour panting for all the llorms and 
■ butlle and hurricane of lite. In a ihort time the whole mm is 
I* jchanged, and every objedl of his former delight relirquiftied. No 
r- more he enjoys the tranquil Icene ; it has become Qu and inlipid 
t to his tafte $ his books are abandoned^ his retort and crucible arc 
[, thrown afide } his (liriibbery blooms and breathes its fra^ance 
; upon the air \q vain— -he likes it nat j his. ear no longer O^idii the 
rich mvlody of mufic ; it longs fol: the trumpet's clangor and the 
\, csnnoh's roar ; even the prattle of his babes once Hj fwcet no Ion- 
; ger affr^s hrm ; and the angel fmile of his wife which hitherto) 
t vouched his bofom with ecdacy io unfpeakableis now unfe?t and< 
unfe^n. Greater objects hi^ve taken poir^dion o( his foul-^^his ima* 
; gina;i>n has been dazzled by vifions of diadems, and liars and 
, garters and titlts of nobility ; he has been taught to barn witii 
, reftlefs emulation at the names of Cromwell^ Cielar, and Bcn^ 
parte. His enchanted ifland is defigned loon to rtlapi'e into a ds- 
iert ; ar.d in a few months we find the tinder and beauitful part« 
'. nef ot his hofbm, whom, he lately ^* permitted not the wind.-* of*' 
[ fummer " to vifit too roughly,'* we find her ihivering at midnight, 
'on the winter batiks of the Ohio» and m^'gling her t«ara \^hh 
'. the torrents that froze as they fell. Yet this unfortunate man, 
^ thus deluded from his intereil and his h&pp:nei's««>thus ieduced 
. from the paths of innocence and peace •» thus confounded in the 
tcils which were deliberately Iprcad for him, aud overwhelme^d 
i by the mattering Ipirit and genius of another — this man, thus ru* 
• ined and undone, and made to play a i'ubordmuce part in this 
i grand drama \)f guilt and treafon— -chia^ man is to be called the 
f principal offender ; while he, by whom he was thus piu, ged and 
i iUeped in mifery is comparatiyely ipncceno— a tntr^ acccticry. 
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Sir, neufaer the bumaa heart nor tha human underfiand^g wil 
bear a [)erverfion fo mpnQrous and abturd ; fo Bioclnfig to the 
foul ; io revolting to reafoo. O ! no, Sir. There is no man who 
knows any thing of this affair who does not know« that to every. 
body con<;er»ed in it, Aaron Burr was as the lun to tha ptai^ 
'which furround him ; he bound them in their refpe^live orbits, 
&j[}d gave them their light, their heat and their motion* Let him 
not then (hrink from the high dellination which he has courted ; 
ard having already ruined Blannerhaffet in fortune, chara^r 
and happineis forever, attempt to finifli the tragedy by thrufUng 
that ill fattd man between himCeU and puniihrnent. 

Upon the whole, Sir^ reafon declares Aaron Burr tlie principal 
in this crime, and herein confirms the fentence of the 1^. 

BeCore I conclude this point, I beg leave to notice lome re- 
marks of Mr. Wickham's oh the a£i of CongreiS) touching crimes 
Bgninll the U« States, and which I omitted in the proper place* 
He fays that Congrels were aware that the common law was not 
in force here, and confequently that accefibries who are the 
creatures of the common law, would not be embraced by an aft 
creating a felony in general terms ; he infers this from their hs« 
ving prefcribed the puniibment of acceflbries in the cafe of piracy 
.^nd thofe who relcue after convi£lion of treaion. I will mtake. 
this^rem&rk upon the a£t of Congreis $ whenever it mentions ac> 
ctifories to any crimen it is for the purpole of diftinguifliing be* 
tween the guilt and coniequently the puniSiment of accefloriei 
\>t{orc and after the fe£l, I mentioned before, the line which 
reafon had drawn between tliem. Congreis has obferved this 
line. Acceflbries before the (%& in pirscy, are punifhcd with 
death ; Thole after it by fine and imprifonment* The XXIII 
Sec* ot that a& is confined merely to the cgfe ot refcues after ac , 
quittfil, and itsobj^£l is ftmply to keep the courfe of juUice clear* 
Congrefs knew that in trealbn, all were principals from the na- 
ture of the crim^, and that it was therefore unneceflary to im* 
I'liiote th::in in detailby a fpecialaA, 

From what has been faid, I truft it ja clear both in law and 
reafon, that Aaron Burr did not derive his guilt from the mea 
^m J be iOsird j but imparted his^ own guilt to them ; that he is 
not an acceliory in the crime, but a principal j and therefore 
that tht^re is nothing in the objection which demands a record 
of sbeir corvi Aipn before we Iball go on with our proof againft 

But sciinitting, wh^t is fcarccjy poffiUe, that the Court {hall 
think otherwik, and {hall deem A« Burr an acceflbrial offender 
in the treafcfl, can you for this, fliut out the evidence from the 
Jury ? The indiflment docs not charge Aaron Burr as an accef- 
fory ; but as a princrpaU Whether he is a principal or not is 
the queftion of /^S which the Jury is fworn to decidb* Will ymi 
fceccufe of yofit mpnC^m of this fsA, from a partial vUw of 



Digitized by 



Google 



■ . (2Bf) 

j evidence, compel them to decide alfo upon that partial tkw ? 
■you do, ,do you not thereby divert tfce Jury of their proper , 
d pe::uliar functions ? The province of the Jury mud not be 
aded, Sir; th<5 invafion is bi(j^ with dan}j:er and terror. I truft 
t you will fee thisfuhjeft in tht- awful iifi^ht in which it really 
nds, and that you -will fuiFcr the trial to fake its n^taraJ courfc. 
The fouj'th and lall objcdiun to the aidmiflwn of our evi- 
nce is this: "Thi'.t no evidence is relevant to connect the 
foncr with others, and thus to make him a traitor by rela- 
n, until we (hew an ad Of creafon in thofc others ; and thd 
emblagc on the illand was. not an ad of trcafon." 
;J^rhe quellion which the Court is here called on to decide, is, 
"ether the aiT^mbiige on Blannerhaff^t's ifland was a lerying 
W war, Tbt gthtlemcn who hohi the negative of this pofition 
inufl sldmit that the intention Of that aflemblage was a trcafon- 
ab<eone 5 orelfe we cannot be debarred from proving it. They 
Inalt adaiir that the individuals who compofed that affcmblag«i 
werfeenliiledby Aaron Burr, or by his fubal tern officers j that, 
they had matched by individuals to the moitth of Beaver, a 
place of partial rendezvous : that when co]le£led there, they 
j)roceeJcd to Blahhcrhaffet's ifland, another plate of rendca- 
vou3 : whei^ they were to receive an acceffion of boats, mcn^ 
proviitdns, ai^ms and anfiimunition, under the^command of Biau- 
^erhafT't himfelf; that *froin the ifland they proceeded to the 
Ihouth of Cumberland, a plade of general rendezvous for the 
:Cxpedea forc^-s from the Ea ft and from the ftates of Virginia, ♦ 

Kentucky^ Ohio and Tenheffee j that at the mouth of Cumbcr- 
bnd they cook in their commander in chief, the prifoner at the 
fcir, wich a confiderable addition of meti and arms, and pro- 
ittdtd to Baton Rouge, attempting the fedu&ion of the ofiictrs^ 
%nd men at the fevcral forts and gatrifons of the United States, 
M they paffed \ which forts and garrifons were too weak toliave 
ttfifted their psffa^c with effed ; that expeding the co-opera- 
Woii of the United States troops, the prcjed was to feize upott ./. ■ • 
N. Orleans, together with its bank, fliipping, military (lores, >' / 
ice, to plant the ftatidard of treafon and a feparate empire in * 
that city, and to rend from the nation all that portion of- tefriv/ 
tory v/hich lies weft of the Alleghany. All this they rtiuft adn 
*nic, for this and more we arc prepared to prove. The qucftiou^ 
|then is, whether, all thefc things admitted^ the affemblage on 
^he ifland Was an overt ad of levying w^r. ^, ^ 

Here we are brought back to the conltitution and ad ©f Con- ^ 
pefsi and the e'nqairy is, what is levying war ? Gentlemen on 
the other fide fpeaking on this fubjed, have very artfully drop- 
ped the word levying altogether* « Shew us your open ad of ; 
^ar*' they exclaim -, '•^ 7jard kHoch,*£Ap Mr. Lee, are things we 
<^Jin all feel and undcrftand j where are the hard knocks V( 
** Where wasthlS bloody battle, this bloody war?" cries M?. 
' ■ N n ■"•' ^ 
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'Martin. No where, gentlemen j there was no bloody bati 
there was no bloody war. The cncrgjr of a defpifed and tl 
duced government prevented that tragical confcqaencc, 
■x ''cpJy t<^ ^11 t^iis blufteriug and clamour for blood and havoc, 

me aflc calmly and temperately^ does oar Conftitution and 
of Congrefs require them ? Can treafon be committed by not 
ing ftiort of aftual battle ? Mr. Wickham (hrinkinjr from a j 

> fition fo bold and indefenfible, has faid that if there be i 
aclual force, there muft be at Xtz^ potential forge — fuch as t€r 
and intimidation (Iruck by the tfcafonable affemblage. Wc i 

* examine this idea prefently. Let us at this moment recur to 

conftitutional definition of treafon, or to fo much thereof a^ 

latea to this cafe. . •« Treafon agaiwft the United States i 

I conSft only in levying luar againft them ;** not in making waT 

. but in levying it. The whole queAion, then, turns on the m 

ing of that word, levying, . ' 

We know that ours is a motley language j variegated and 

> riched by the plunder of many foreign (lores. When we dciii 
a word from the Latin, the Greek, or any other foreign 1: 
guiige, living or dead, philologifts have always thought it ffio 
fafe and corre£l to go to the original language for the purpofe( 
afcertaining the prccife meaning of fuch word. Levy^ wc ar 
told by all our lexicographers is a word ef French origin : It i 
proper therefore that we ihould turn to the di&ionarits of thi 
language to difcover its true and real meaning ; and I believe if 
ihallnot find that when applied to ,war, it ever means /^^^i 
as gentlemen on the other fide would have us to believe. B» 
yer's Didionary is before me, Sir 5 and I am the more ei!CO«| 

y raged to appeal to him, becaufe in the cafe of Bollman and Swiitj 

wout, your honor, in eftimating the import of this very word) 

thought it not improper to refer to the authority of Dr. John^ 

, ion. "i^v^r," the verb aft ive, fignifies, according to Boycrj 

^' to lift» heave, hold or raife upJ^ Under the 'verb he has m 

. ^ phrafc applicable to our purpofc ; but under the fubftantirq 

' ' . \: /fw^, hehas feveral; 1 will give you them all t 

< Lev|e d'un fiege •, the raifing of a fiege. Levee des fruits; 

. gachermg of fruits, crop or h^rveft* 

La Levee du parlement Brittannique \ the raifing or recefs oi 

. , the Britifli parliament: Levee (collcte dc dcriiers) a levyingi 

faifing or gathering : Lev^e Je gens de guerre^ levying^ Uvyorrsif 

ff^g of foldiers : Fairs des levee f di foldats \ to Jevy or raife fot£ir^ 

fo that when applied to Iruits or taxes, it means gathering as wJ 

^ ^ as raifitig ; when applied to foldiers it means raifing only, no! 

« gatherings affemhling or hringmg them together even i- but merdj 

'' rai/tng. Johnfon takes- both thefe meanings as you mentioned, ifl 

P^ the cafe ©f Bollman and Swartwotic j but in the original hih 

\\ guage we fee that i^vj;/«^, when applied to foldiers, means fim- 

[; ply the rai^ng them, without any thing fiarthe* : in ftitlitary mat- 

P t«rs> levy ^nd r-aifing^ if Boycr fljay be trikiledi ar» fynonimous. 
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I But to afcertain ftill more fatUfaaorily the meaning of this , 

t)Td Ifvjy let U8 look to the fburce from which we have borrow* ^ 

i'the whole definition of treafon : the ftatute of the 25, E. , % 

^ That ftatttte is in Nonman French, and defcribing the trca*- 
^ of levying, wati ufes thefe words "jf Ao>«^/^t;^ rf^ ^tti-rrtf ^a»- 
^nofierfeigneurteroyenfonroyalme,^^ in a fubfc<|uent reign, i 
lean the fa£liou« and turbulent reign of Richard the 11. when » 
|ie ftatute of Edward, although unrepealed, was forgotten, loft 
pd buried under the billows of party rage and vengeance, it , 

feame at length neceflary for piarliament to interfere and break ' ^ 

i.pieces the engine of conftruiSlive treafon; and in the lift 1 

Bar of Richard the II. a ftatute w^s paffed which may be cow* 
8cred as a parliament;ary conftru£tion of that of Edward the 
ft In that ftatute the treafon of levying war is thus explained, * 

^celuy que levy le people and dbiveiche en counter leroy a fair guerre 
iins /qm realme^^ Here the French verb, leve^ is the ftme as 
liat ufed in the ftatute of Edi with an uniDoportant orthegra'* a 

|ie variation J and here, it is clearly contradifti^igaiftied fron^ ^ 

ft aftual war ; ^ the levy Is of w^ and horfes^ for ihe\puxpofe of 
taking mmr ,- and \ht levy Would have been complete, although^ 
|kc/>«r/>5/^ had never been executed : I confider, therefore, the 
[atute of Richard as not only adding another authority to th^ 
jfBoyer to prove that the extent of the Firenah verb levee^ when 
JjpUed to foldiers^ goes no farther than the raiftng them j but 
[eonfider that ftatute alfo as a parliamentary expofuion or glof- 
try of the phrafe teve de guerre in the ftatute of Edward, In 
fcis latter opinion lam fupportod by i Hale 8^5, who fpeaking - -^ 

tf; the ftatute of Richatd fays «* thcfe four points of treafon*^ v 

itttlcd by the parliament of Richard, (t:,cms 10 h^ included mdi'- 
t> the ftatute of 25 E. .3. as to- the matter of thern^ with theie dif* j - ,. 

bcnces. I. The forfeiture is exteaded further than it w^r 
Bwinerly, namely to the forfeiture of eftates tail and ufcs. 2v 
ffiicreas the antient way of proceeding agaiuft commoners, was . 
?J indidlmcnt, and trial thereupon by the qountryi the trial 
lad judgment is here appointed to be in parliament. 3,.. But 
kat wherein the principal inconvenience of this adl lay, was* ^ 
^is, that whereas tbe-ftatute of 25 Ed. 3. Tequired an overt ; 
ifl to be laid in the Indi&ment and proved in evidence, this hath ^ 
fuch- provifion ." Thefe. are all ..the differences , which he- 
ws between them, Henc« it is clearly^ the opinion of H'Jfle'*^ 
It the treafon of levying war is materially th% fame in both ft a-' - ^ 
»tcs. For if the ftatute of Edwar3\required aElualkvar^ hard 
mclt^ hioody battles ^ to conftitutc trelfon, while that of Richard 
^'^^t\i\it mere preparation (ox t\ioic purpofes treafon, wouM it, 
f^uld it have efcapcd fuch a mind as Hale's ; more particularly 
^hei^he was efpeciaHy employed in difcriminating between the 
Ijwo ftatutes, ^nd marking the points of difFcrcoce, to the 
^'advautage of. ^e ftatute 'of fiichatd* U xw)|hiog (horj 
* . ' ' ' ' ' ' 
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pf aflual war will factsfy thp ftatute of ,Edwnrd, wliilq! 
that of Richard coirers fo much cnorc ground as to comprchen<{i 
. the firft adi of recruiting, and td make that treafoni how can tli^ 
former be faid to include the latter ? it might wtih as Hiqch pro^ 
priety be fajd, thit a fitld of battle includes the kingdom wiihid 
U'hicii it lies, or that the lefs includes the prtater. Yet of 1V4 
nbfurdity Hale Jias been guilty, unlcfs it be conceded that th^ 
llatutej of Jlichard and of Edward are mat'erialjy the faise : ifl 
in conformity to the' opinion of Hale, this point btf . c6nccdc(i|j 
then as it is indifputably clear and certain that the (tatute ct 
Richard makes levying o^f war ro confift in the pTcparatioi^ 
for that V|'ar, in the rairin>T of men, horfcs, &c. for the pur- 
pofe of making war, then aif.) under the ilatute of IJdward^ le- 
vying war means the prvf^aratlons for that war. And if thisj 
' con(iru6lion of the ftature of Edward he admitted^ we have bui§ 
to remember that our definition of Ut-afoH is borrowed fron 
this ftatute and to afk whether the fame words, hvy'mg *w/!rj ii 
the Engliih and American ftatutes mean the fame thing. .' 

Confiding in the candour of this invelligation and in tkfl 
tfUth of the conclufion to which it has led me, I fhould myftH 
have though r the mere cnliltment of foldicrs, of itfctf, an ovcrl 
»St of levying war.. I (hould myfei( think fuch enliltment tooj 
fuflScictit to fatisfy the reafmoi the ftatute of Edward a«d coai 
fequently that of our Conilitutioii and ad af Congrefe ia rcqui* 
ring an ov««rt aft to be proven. What i^ thereafon avowed bj 
all the books? — It is, becaufc the fecret intentionV of the- mas 
lie beyond the ken of morral fight. 1'hcy can beJtnown' only td 
' the man himfelf and to that b^ing whofe cy^-cah pierce tka 
gteom of midnight, and the (lilf deeper ^loom that {hTOiids iHs 
' traitor's h^art. To his fcliow men thofe intentions can be ma- 
' nifeftedl only by fomc external or dvcrt^<S : J coivfider the phrafe 
evert aB-z^ intended to be in contraft with' fccrel; intfnupn ; but 
;: whenever this fccret intention, ripens and breaks out into ae 2<5l^ 
of which the hum^n fenfts fan take tognizancei I confider tb< 
rcafon of the law as being fatisiied j we are then relieved Irqm 
the i^eceffity of prying into and giicffing at th<i ifecTtftsff tfecl 
heart It is not pretehded that any cafe ever occurred to coiw| 
tradia this idea tin til the cafe which is reperted by V«mrisd 
which has tfe^n faid by fome modcrii linglilh ^writer^ and prc-1 
jounced by your bottaf tQ fettle the principle that the mere cn-l 
*jiftment of foldicrs ii noV fufficient to cotiltitute the levying 0^ 
war. Permit me, with the uVmoft .deference and refpe^ fo* | 
your honor, to cxainiae that .cafe and fee whethcr.it juitiiicsa! 
conclufion {o broad. Thait cafs it is t6 be obferved is adjudgerfJ 
under the ftatute of the 25 Ed. 3. Now it requires but roj 
adopt for a moment the idea which I have (hewn ro be fand ion-' 
cd by t.ord Hale, that the ftatute of Richard explains by a pa- 
raphrafis tlic more condenfcd definition of thii.of E. to p<r« 
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peVve the reifoning anJ whole fcope of the cafe m Ventrls :•-»»• 
•< If a man" fiys the ftatu^e of Ed: ^^ Chail levy war aj^ainft our 
luord the King i/i bis realm :*\ •* or he" fays t!ie ftatute of Richard 
•* who levies itisn and horfcs, againft the King, to make war if* 
his K&almJ!* The /^-yy, then, is ia totally diffiirent thing from 
the ivar^ thtlevy is the preparathn ; the nv^r is the purpofe ; b*t 
it is ** to make wir in his realm!^ WJiercfq^ver ^heii the /^vj is 
made, .x\it purpofc rhufl: be to make n.v^r in the realm. Hence it 
is very «kar that although the levying fhould be within the 
lealm, the ftatute would not be farisfied> f/«/<?/i /Zv/?//r/)5/>, alf* 
was to ti\2^t ivar ivithin the realm. It is upon this latter point 
alpnc that the cafe in Vemris turns, and not upon the fceue of 
the eriliilnaent, por the infafficiency of the f?£l of enlillaient* 
,-— The cafe in Ventrisis that of , Patrick Harding 2 Vol ^15, 16: 
Th? charge in the indiOment is compaffi ig the dt?ath of the king 
aiid quecih ( Wm. and Mary) and tiie overt aG hid is levying war 
hy raffing divers foldiers aTul men armed and to be armed ( arma"- 
to} et or mafuros ) *^ et mW'itcs Cc ut frdefcrtur levatos ^x/r^ hoc 
regrtum anglioemirit et iter Tecum fufcipere proeuravit ad fefe 
jurigcndp.$ aliis hoitibus &c/* the fpecial verdift finds that the 
prifoncr did " lift, hire, raiL- and procure fixteeu men, fubjedls 
of this kingdom, at the time &c. and thoft fixteen men To liiled, • 
hl;rcd, raifed and procured, did fin I out of this klngdoin^ into the 
kingdom of France to aifiiland aid die French kin^ &c.**— ** Up- 
pri this fpecial yerdii^ found, the Lord Chief jujtice, Juitice 
Gregory and Juilice Ventris, who were then pre lent at the fef- 
iions conceived f^^mc doubt v for they were of (Opinion that it did 
not come within the cjaufe of thsllatuce of 25 Exi^cf levying 
\'ar: for that chiufe is^ if a ma»i levy war a^iainit our f^vcreign 
lord the kitig/'/ii'i/ realm ; and by the matte*" found in the/pccial 
verdi^ it appears thattheie cncn were lilted and lent beyond fea 
to a^id the French king." In th« or(;rinal riport the words in his 
i' rtcSm are printed in Italics, asi marking the particular part ot t^}e 
llatutc 00 which the opinion retted. But fuppofe the purpbfed 
>var had been within the realm ; is not the implication from the 
reafanipg of the court irrefidible, that the enliliment vvt)uld^have 
been a fufficient overt a£i of levying ? Is it not clear that the 
court in this cafeconfideredthejlatute of Edward as explained zxi\ ^ 
expounded by that;of Jlich. 11 : that they diftinguifhed berweenili^/? 
(evy vind the war i and required accordinpr tothc oiprefaietteir of 
the fecond {latutc that not oiily the preparatioui hnt ihc pi/r^tfc^ 
«y^r thould be within tie realm /'But it has been faid that if die 
cnhilment had beew a fufEcicnt' oVrrr aiQ of levying war, then 
war had hccn levied within the realm, iiot this is conloandiag 
the levy with the war, the means with the end, the preparaton 
Mri^h the purpofc : it i$ lofing fight of the reqaifition of the Ha- 
We that not the levy- merely j but the intended war fliall be with- 
in the- reaJni*. Bcfides wb€;n*hc. court rt^>^7y th^ reafon of their 
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, opinion \ when they declare it to confifl. (not in the infufficicncy 
of the fa<St of preparation, but) in the fa£t that the propofcd 
war was to be outvf the realm^ with what propriety can it bcar- 
j»tic(i that their opinion reftcd, not on the reafon which they them- 
fclvcs avow, but on one which they do not avow and which thsy 
diiapprovc as far as they can ^q it by implication ? If it was im- 
material ivhere xki^. war was to be, if the enliflment of nficn was 
in itfclf infufficicnt as an overt a£b tif levying war, why did not the 
court take this ground at once and fay that the mere cnliftment of 
men was not an overt aft of levying war ? The anfwrcr isobvi- 
«Us ; it was becaufe they confidered the Aatute as requiring that 

. the purpofed war (hould be within the realm \ whereas the war 
as found by the jury was intended to be out of the realm; and 
to my judgment, the inference is equAlly obvious that if the war 
had been found to be intended within the realm, the court wouW • 
have had no doubt that the war had been levied by the cnlilt- 
ment. The cafe in Ventris therefore is fo far from warranting 
the conclufion that the mere cnliftment i« not at fufficient overt 
act of levying war ; that in my conception, it warrants the con- 
cluiion that it is a fufficient aft. And if the cafe in Vciirrisdocg 
not juftify that doftrine that ^nliiiment is infufficient. as au overt 
aft, 1 defy the gentleman to produce a cafe, #«/ dependant en ihiUt 
which does warrant it. But kt me yield the authority of thii 
cafe, let me admit it to prove what it has been fuppofed to prove, 
iiill it impairs the etymology of the word levying^ no farther than 
this, that raifing men only is not levying war. How far then 
are we to carry the meaning of this word levy ? Shall we add 
the o her meaning of the word in the original language and fay 
that the men muft not only be raifed, but they muft be brought 
together or afiembied ? Be it fo ; and I ct>ntcnd that neither the 
courts of this count*"yor of England have ever required more 
than an ajjl-mhuigc Xi{ men with treafonable intent j whether they 
te armed or unarmed ; whether they ufe force or not % whether 
their numbers be great or fmall \ Hill according to authority ibc 
treafon is compleat; 

Arms lire not neceflary. Whenever the Englifh books have ap- 
peared to require them, it will be found, on examination/ to be 

•* in the (tatement of fome hypothetic cafe, tvkere the overt atl is /« 
cpntahiy*ivithinitftlf^ evidence of the ire afonahle ii dent : but whefle- 
\e^ the tri'afonahie intent can be proved by evidence extrtiifu of th 
<}yxrt d^^ arms have never \\\ any cafo been required . i. Ha'c 
131^ for example purs thefc cafes \ 5« As where people are affem- 
bled in great numbers armed with weapon$^offenfivc or weapons ? 
of Vrar — if they march thus armed in^a bqdy — if they haye cho- 
fen commanders or officers— if they march cum vexillis explicatis, 
or with drums or trumpets or the like."— In all thefc cafes thjcrc 
is not a word of extraneous evidence of the treafonable intent : 
— but that intent wa> to fac found k^ the appearance anS warlike ' 
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amy of the afltmblage Hfelf. Mr. Dallasi ivhofe legal opinions 

• arc certainJy cnticled to very high refpcft, when he was of coun- 

fel for John Fries, and was confeqncntly not interefted in.ej^tend- 

tng the doctrine of trcafon, admitted the didindion which I have 

here taken. In page 103 of FriesV trial he is reported to have 

f faid-i*^" As o« the one hand I Jjrant thatths ch'^utnjlance of miiHa" 

Y ry array is not neceffliry to an aft of treafpn, if the iniention is trtii" 

'' iepuSf fo I infifl on tbi other hand, that the circumlliincc o^ mi- , 

■ Jitary array will not c<>nftitute treafon, without fuch iutention.** 

■ Inthitvhe is fupported by all the EngUfh authcriiics. Lord Hale 
^ who feems more than any other writer or judge to narrow the 

dodlrine of treafon, no wKere fays- that arms iirc neceiTary. Speak- 
ing of the difficulty of defining wbatconlluutes levying war, he 
' fays it is commonly et-iprcjfed by the words moch guen-ino arraiatf^ .1 
* Hale's F. C. 131, that is, in treating generally of the fubjeft or 
|j defcribing the offence in indidments it is fo commonly expr^JJid; 
\ and in this light he is undtrflobd by Foiter 208 So far indeed 
[ is Lord H^k fr©m requiring military array, that by the ftrongcft 
y implication he declares it unneccfTary,— ** A|>ai'n, the afttjal af- 
f fembling of many rioters in great numbers to do unlawful a£ls, 
!• if it be not modi guerrino or fpcfcif belli^ as if they have no mi/itary 
f arms uor march nor coniimiein ihepofla^ecf war, may make a gre«K 
riot, yet doth not akoays amount to a It. vying of w»ar." Wh^t i* 
I the candid inference from thispaffiige ? thnt fometimes fuch an un- 
i armed affimblage, without the warlike array or the (hew of wr, 
»wj amount to a levying of war ; for if this be not the inference 
'. the word airways ufed by Lord Hale has no figniiScation whatever. 
' I affirm that no cafe can be produced to (hew arms to be nceefla- 
ry ; that nodefcription of an overt a£^ in which arms form a ne- 
I c€(Kiry in/frcdient can be adduced, unlefs when the overt aft is 
itfelf to afford the only evidence of the defign : jior can even the 
di^Ntn of an elementary writer be adduced to prove that arms axe 
f'necc(raryjf That on the contrary every writrr and every judge^^^ 
' who has had occafion to mention ths fubjeci diredly, has declar^ 
j cd arms to be unnecefiary, if the intention can be otherwifc prov- 
en. I do not think, fays Foiier 208, any great (Irefs can be laid 
^ upon this di(lin£lion," (being armed or gnarn»cd.) It i* true tfeat 
i. in cafe of levying war, the indidlmehts generally charge xhat tlie 
defendants were armed and arrayed in a warlike man net > ,»nd 
where the cafe would admit of it, the other circumftaucis' of 
fwordsi guns, drums, colours, &c. have been added.. Bur I' think 
' the merits of the cafe have never turned Ymgly on any of. thefe ■ 
^circumf^ances." - * 

^^ «« In the cafes of Damarec and*. Purchaf^," he contitiu'ss, 

*< which are the laft pritited cafes which have come in judgment 

on the point of CQn(tru£tiveJevying war, there was nothing ^m-^ 

en in evidence of the ufual pageantry of war, 90 military weapons, 

. no banners or drums, nor any regular confult^tion. previous to 
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the rlfinfj ; arfd yet the wnntof thefe circuniftanccs weighed no- 
rh\np vviih ihc coort, though tktt prifoncr's counfcl infilled rnacl< 
on that matter " In the fame p»ragr«jph he adiis U'hat confirns 
iVIr. Dallas' diiiinftion — " The ttue criterkn in all thefe cafes vS 
^jio ammo, did the parties airemblc." Eaft in his croM-Mi laM-, 
pa^e .6;^ coil-f^^s the authoricies together and proves the truth of 
Fo^lcr^s pofitions, t'hat arm? or nnilitary array are Unnecrffary ; 
and tluit tlve intciPtion is the criteriett. — Judges Chafe, IredelJ/ana 
Irollcr, exprefsly dechire dicmfclvcs of Foiler's opifiiohl^ t beg 
It^avc to lead a ihoi f par.igraph from judge Chafe's charge to the ; 
ji;ry on the trial of FritS, 197. "The court are of opinibn.thai 1 
iriilitary weapons (as guns and fwords nocntioned in the indift- \ 
ment) ?ire not ncccflkry to make fuch infurrc6Vron or rifing amount | 
to levying war ; becnufe numbers may fupply the Want of mili- j 
tary weapons, and othf:r inftruments may effeft the intended '] 
inifcliief : 1 he Ir^al guilt of le s'lvg *waf may be incurred ivit'houi \ 
the vfe cf milUai-^ ivenpoiis or military array!^ 1 thii'ik I may now 
coiitider it as proven that arms are not nectfTary td the conrtitu- 
tioti of treafon. .. Slrce th.*n no arms ^fiftrt nfC'Jlify io make tiie' 
afltmblagc on the illanil a tre'afonable afi'emblage^ it is fcarcelv 
worth while to notice Mr. Wickham's obfervation that th^e riflrJ 
which are proven to have been in the hands of the men tl el'e,are 
Fot necedarily milirary weapons. I fufpe<^, however, that there 
mny yet be thofe living in Gr^at Bric^in who remember the name 
of general Morgan, and who can bear witnefs that a rifle in the 
hands of a back-woodfman of Awicrica is a military weapon, 
craph^tically, and as fornnfidablc a oiie too as a foldier need wilh 
to enccmntcr. .^ • .>• ■ 

But we are told if arms be trot neceflary, force is neceffarj to , 
make an aflemblage treafonable : let lis now enquire if this befo. 
^ On this branch of the enquiry I beg leave to pre mi fe that In 
the feveral dafcs on this fubje£l the Vfor^ force is generally ufsd 
^.^figuratively ; intended to tlgnify the aflemt>led body and not any 
'^ileed of violence a<^u3lly commicted by them : thu^- in Vaugh- 
an's cafe it is ilated that he came with 'HlXk armed force : and in 
t^)e Qpipion of the prc(Tding judge of this Cottrt, in the motion to 
commit thcprifontr in March lalt,' we alfo find this werd ufeJ y 
in this>£gurative fcnfe— ^page 33 : after faying it ts clear that an . 
intentioa to commit treafon is 2\ii offence cTitirely dillin£t froiA \ 
*he a<3ual commiffioti of that, crime the judge proceeds. , 
"/War can only be levied by the employment of ^/?^fl/ y^f'^^* \ 
Troops mu ft be embodied ; men muft be aflTcmbled in 6rdtr to j 
levy war " The troops then being embodied, the men ^cingaf-;^ 
fe^bled, war is thereby levied ; force is employed ; riot that a ^ 
blow is a£\ually ftruck ; but that there is a body capable of ufing 
force, if they pleafe to ufe it. Sir, as to the demandeff a6lual ! 
violence, there !» not an Englifli authority which countenances j 
it \ they concur indifclaimin?; it. They take the diftinfticn te' ^ 
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iwccH the ddUum Itvaimn and the kllmw permffum ? th«s Foft^r 
Jti8, ** An aflittibly' armed and array<;d in a warlike mani^cr ' 
feraoy jtrealort^blc purpofc is he^um U'dai/m ftltboiiq[h liot bcUum 
piri'filfupt. LiJiiHg and marchlhg are fujj^cunt avert ncis Hvitbout 
i^rnm^ tu a hattU o> aBio //. '* i ^^ 6 7 re pcacs this d bflf ine ^ and 
jrite$ various cafes In fapport of it. Stlkeld's Reports 6^ jw- 
^•thert:flaay be levying war withQiit a^^ual fi^jjitin^r.** Sainnc 
cafe 5 St. Tr. 37.— ThcK* is iiot a fittgle Englifb aiithorijy which 
I'equir^s forte, that is a^ual vialejicc, or ihtifeUum percuffum : 
.tie alTeaablage ^nd c;iear evidcriceof khe treafonabje defigu^ave 
always been held fuiBcient» TJie csfo of Purchaie has. been cr* 
roneoufly Hated from thenar. Tbat tafc did aot tdro upon the 
^ttcftioa of force oir no forte \ the dii&cuky in his cafe arofe 
jfrom this circumilancc ^ it appeared that Parchafe knew noth- 
jihg 0^ the defigns and motives of the rifing ; it was quefitioned , 
^ercfore whcihef th? a£t of otber« <;oi! Id be imputed to him. 
jJhis is proven by the origiual trial itfelf ^ and ip Fofter ^15, 
|&nfiders it. •* With regard to Purchafe there was fomc divcrfuy 
^ ppinion aniong the Jadge$ prefent at his jrial^ bccaufe it did . 
tet appear upon the evidence that he had any conccrji in the 
!iigia.airi£ng/or was prefent at die pulling down any, of the 
|o\iTes, or any way aaive Ja thet outrages of the night, except 
tt;» behavioiir at the bonfire in Drury Lanc> whither he came 
» m«?rc accident for aught appeared to tlie contrary j*' but fup- 
pofe hc.h^d been concerned iii the Original rlfiugi or had beeu 
prefent^t the pulling dowix the houfes and encouraged it by hi$ 
W)ice V would thei'e have been any 4oubt I The reafoaing ^f 
jibe caic (hews that there would not ; and. cv^u a« it was, al- 
^ough three of the judges f&//te/, the majority of them agrted 
b his .guilt j|»dihe was condemned accordingly. The cafe in 
Relying 75 on which the gcntkman fo much relies to prove the 
kceHity of force> is one ofthofe cafes in which th^ ifeafonablc 
ktent is only mafiifcftcd by che employment of force and the .,. 
Qctent to whi<:h it is carried* It was the e^afc of a riot, a fad- ' 
fen ehuJlition of popular palllon preceded by no concert, naar- 
|ng«inent arid a cale therefore in which the intent was, unfuf- > 
^ti&le of 4>roof,i^^ except by the a£ts of the. mob. 1 1 was a cafe, ' 
[will add, in which any kind of force iWould riot hii;Vd^ been 
iifficicnt to make it treafon ^ for if they had flopped witb'pui-; 
fag down onebatiydyhottfc, or opening one priion to let oat. a 
alrouritc prifoncr, that would have been a riot merely -, th<^ 
jjbntinued however j together ^ amd in aSion for two daya, and 
tewed by the extent and nature of the violence which they 
^^difed, tl)at their intent was gcnerai and univerfal. l^rdiA 
jkcli ^ caie (urely nothing can be inferred which will fairly ap*- 
iy to a cgfe fo different as that at bar : a cafe in which ^hctt 
ras a prev^^tous concertandarr^ngemenC^and a cafe in whichthe 
manim^ tbc Criterion of the <:rime, is fufceptitkr «jB jHKwIiod** ' 
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pcnJeiit of the affemWape. Let us come now to our own cow- 
try, and fee if our adj«dic;itions require actual force. Before I 
proceed to the examination of Fries's cafe, let 4nc remind jon 
pt ail obfervatioii of Mr. Randoiph'si equally elegant and true} 
« an elementary principie refalting from the circumft^oces of » 
particular cafe and to be found m that £ngle cafe only, fiioidd 
neyer be applied except to a cafe parallel in its eirCuaftaBCCs.** 
,; Nothing can be more juft than this remark ; and it h by violat- 

ing the rule which it contains, that fo much jarring, fo mudt 
< irreconcileable difcord, fo much Babylonion confufion is feci 

to exilt among our cafes. With this remark let us conpte to tfc 

; trial of Fries. What was the circumftances of that cafe ? Tb<K 

had been actual violence ; it was alfo a diforganized and ililbr- 
; deriy riot, and the reafoning of the BritifliC4ifc$ supplied tojitscbi' 

:| tader But as there had been violence in that cafe, anj <b< 

I j^^dgc in charging the' jury was giving a defcription of tr«if« 

adapted to the cafe at bar^ what was more natural than for liifl 
1 to introduce that feature of the cafe into his defcription. It wj 

be found that Judge Chafe confiders the cafe of Fries as a rioi 
4 and reafons upon it in that point of view, applying to it i 

the Englifh dodirine of riot, where violence, as before remarkd 
is the only evidence of treafonable intent. But if each duhn 
\ of the Judge in delivering that charge k to be confidcred as ai 

abltrad truth, it will bceafy to find in that charge the clcarcl 
indications of his opinion that violence is not nccciTary. Tluj 
in page 196. "It is the opinion of the Court tb at any infii 
region or rifing of any body of people within the United Stat«( 
to attain or efFc<l by force or violence any objc€k of a great pd 
^ Ik nature or of public and general, {or national) con&crni is 
levying of war agaiqft the United Stales, within the coctcB 
plation and conftru£lion of the conftitution*" Here it is W 
the acAal attainment of the ohjeEi^ by violence^ which is dcdart 
,;. to conftitutc the tre^ifon ; it is the rifmg fir that purpofi \ and i 
this fuppofed cafe nothing is found but .the afiembla^ and tl| 
treafonable purpofce^r intent. • In the fuccecdifig pjiragraph f 
V repeats the fame opinion. In the next he declares military wc 
pons uitnecefTary j Then proceeds with the more particular dfli 
trincs pf riots as that the purpofc mud be general or univerfal 
Z* ,/ not private or p^rf^onal. The intenrion he fays is the true a 

• teriori of the. offence. The next comes a paragraph which h 
; been much relied «n; "The Court are. of opinion that if ibd 
of people confpirc arid meditate an infurre^ion to refill orfl| 
pofe the execution of any ftatute of the United St|,tea by fo«j 
^: that they arc only guilty of a high mifdemcanour \ but if ^ 
'^, proceed to carry fuchointentioA intoexecatba kj force ^ diat tb 
^ -i^re guilty, of tha trcafon of levying ^ar ^and the quantm^ 
the force employed, neither leflcJis nor increafef the criaM 
V whether by^one hundred drone tboufandjperfaftsit wholly i^ 
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raatCTiaL'* I unJerftand ^hc word force here, to be ufed in its 
figurative fcnt- ; that it is vfed as coHtrafted with the con fpi- 
racy or meditation ef the tretfon j that ic i« ufed to fignify the < 
bodjraflemblcd fortheptirpore^f carrying ^hat confpiracy into 
tS^Gt \ hence it is, that in the concluding member of that pa- 
ragraph, he fpeaks of the number fo aflcmbled, or what he calls 
the quant t^m of t^he fircc^ declaring it to be immaterial whether 
by one hundred or one tiioufand. In the next paragraph hip 
jmaintaias the fame idea» concluding that paragraph ifv^tth thefc 
fWard^, f * hilt At is altogether immaterial wh&tber the force ufed if 
l/njicient tt> effeEiuate the objeB j, any force conneEled vjith the inteti- 
poH luill cof^'tute the crime of levfuig %oar?^ He proceeds to ftate 
^'that this opinioA is io fuijflbnce the fame with the opinion of the 
^Circuit Court in 1795 in the cafe of Vigol and Mitchell. Now* 
^4n the cafe of Vigol, ;2 Dall. 347, the Court give no abfo- 
*lute opinion ; the dpinion is rigjdly confined to the circum- - 
fiances of that cafe, in which t:he judge ftates, there werie a^s 
^ of violence and devailion* . Bixt in she Cafe of Mitchell, Id. 
!'356; The Judge, Pattcrfon, commenting on the circumitancc ; 
j! of its not being fttffiriently proven, that the prifoner was at 
t General NdvilPs hoafei where the violence was ufed, fpcais . 
^•thus :-r-** He is proved by a competent n amber of witnefles to 
f;haire Tjcen at Couches $*ort. At Couches Fort the confpiracy 
r was foroicd for attaking Gjencral Nevijl's houfe, and the pri- 
ji^foner was .iiflually paffcd on the marph thither. Now in Fofter 
^213, the very aft of marching is eonfidercd as carrying the 
\ traitorous intent into efFcfl; s" In a fubfcquent part of his c^pi- 
fj^uion fpeaking of the confpicuous figure which the prifoner hai 
(^jbade, the Judge nfejthcfe explicit words, ♦* His attendance 
r armcdj at Braddock's field would £/^ ///^^ amourtt to treafon, if 
II his defign was trearbnable.'' So that if Judge Chafe's opinion, 
f be, as he Y^roftSts^fub/lantially the fame with this of Judge 
j. Patter fon's; then a deed of^viqience is not fleceffary, but the; 
I aflembly and tre^foniible intent are eiwigh. Judge Chafe fun!s 
^;up his opinion in xhtSk words. *• If from a cartful examination 
:* of the evidence, you (hall be convinced that the real objt;(li aad 
|.; latent of the people aflemblcd at Bethlehen^ was of a pjiWic na» 
\ Cure (which it certainly was if they alTtimbled witli intent to 
j. prevent the execution of both the above-mcntioricd a(Sts :o£ 
■' Congrefs or either of them) it rouft then be proved ^o your fa- 
jj ^isfaclionthat the prifoner at the bar Incited, encouraged, pro- 
♦, vlded, ^t'affifted in the infurreftion or tifing of tte people at 
\^ Bctalchcm, and the terror they i:ar5ried with them, with intent 
. to oppofe and prevent, by means of intimidation atid violence, 
^■, the execution o£ |^otn the above mentioned a£is of Congrefs or 
■ cuher of them j and that ib me force was ufed by fome of the 
' people afftmbli^d at Bethlehem.*' But for thefe concluding 
^ ^ords the opinion of the Judge would hate refulted mertly in 
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ff quirlnjr what ^Ir.ViiMumcMs potential force •, llielaft wprdj; 
miiywcllbc accounted for from the pirticular circtin) (lance of 
this cnfc in which there Was adlual violence ; and I wiH venture, 
to alTirm that it js the ontjr cafe in which a Ae^d of violence ever 
was, declared nccflTrfry when the nflemhli^f^c and trcafonabic in- 
tent could both be made oiit by proof independent of any fuch 
deed. If ther« be another Jet it be {ht^J'n. If this cafe ftatids 
alone, why will you make this principle an ahftra^ and general 
one ; fmcc in the language oi Mr, Randolph it refulrs from ^ 
the circumftances of this partictjjlar cafe and' can be found in ] 
this cafe only. I have fhewn that iaJpngland the ditlin<giion is i 
clearly fettled between {be Hirfm levofinn artd the heilutn percuffami \ 
and that there war may l^i;* levied although no blow be ilruckj 
I will now (hew th^t by t^c authority of a Court d this coun- ^ 
try fuperior to that ip whiph Judge Chafe fat^ it has been in 
fubflance declared again and again, that war m^y be levied withr 
out battle ; that the ^(remblagc with'a trcafouablc intent coin* j 
pUats the crifnc of levying war ^ you will know Sir> tbat I am re* j 
furring to the opinion of the Supreme Court in tlic caie of 
iiollman and Swartvvout. In fhat cafe page 39^40, the Court 
commeticcfi the declaration of its opinion. 

•*'l reafon againft the United States fliaU conCft only in levying 
war againft them* or in adhepng to theiV enemies giving them* | 
.tt4d and comforr.** '' ' ' * ' . a 

• <* To conditure tjiat fpcclfic crime for which the prifoncrs now ] 
before ijie ppurt have been committed^, war jfnuft be a^uallj I 
levied aojiinft the United States. However flagitious may h^ \ 
the crime pf cpTfpirlng to fubvert by force the government of 
our country, fuch confpiracy is not treafon. To confpirc to 
J^yy wut* and zGi^iMY to levy ^^ar, arp diftinft ofFcnces. The 
fir(t nniH be brought iVito operation by the njlmilapg of mat for n 
put'pcfi t,rcofonv.hh \n itjelf or the |'aft of levying war cannot bate 
' tf en committed ** V ' ^ 

Is there T\j reguifitipn of for.ce here ? Is it faid that the con- 
fpiracy mvftbe brought into jop«ration by the affcmbliigc of mcij 
for a pqrpofe treafonabic in.itfeTf, and by deeds of force and w-^ 
//•/rr^'or the, fail of Icvy^ig war cannot have been comrhitted ? 
No, Str, it is tke ajfemliage of men pr a purpofe treafonahle in itfdff 
which a/oneis declared fufficlent to make thefa£l'of levying war. 
♦*It is not the intention of the Court to fey, that ho individual 
can be guilty of this crime who has not appeared in iarm^ againft 
his country. On the contrary, if tvar be actually letuedy that iS) 
if a bcdy of men be actually a ^\ moled for the pnrpofe ^f ^eclingy ^ 
forces (I treafonable pnrpofe^ :iil tholc who perform any pait, how- 
ever rcnute from the fccnc of aQion, and \i'ho are actually 
leag.ut d in the general- confpiracy, are to be confidered as tjai- 
ror^. But there mull be v?;; aFlual ajfembhn^ of men for th trca^ 
finable purpf&y to conftitute a levying of war.'* Here force JJ 
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(jieBtioneil I "tat liow Is itm^nttoncd? merdy as the ultxfHatei 
pvrpdfc of thje afKrmbl ^{^c : the means by which they in read to 
execute their treafonAble dcfign : So in ilie aflembiag^ oti the 
ifland their objcdk was the fcizurc of Orkaris j they intended to ' 
clfcd that purpojfe by force : there w*is then a body of meq ac* 
jually viff-mblcd y and the purpofe which brought thpm tog^ther^ 
and wlilch thej were going to cfFeft by force, waia treafonabje 
purpofe. *^To ei>mpifat the crime of levying war againft the 
. IJnited States, there muft be an aciual aflciSWage oi men for 
^ the purpofe of executing a treatonablc defign." Here an aftn^l 

• aflemblage of men fof th<? purpofe of executing a treafonabk de- 
l iign IS declared to comffhte the crime ql levying war : not a word 

• of force Of dccffs of violence V yet the crime is completed. The 
r Court profefjj to be enumerating thef ingredients which taken 

together would make, this crime ; and conclude th^ enumerajtion 
,. t>y ftating tliat that would complete it, yet it is pretended by the 
' gcntJeracn on the other (rde that the great ingredient of force 
;;. and violence not enumerated by the Court is necefHit y to its com* 
; plotion, *« In the cafe now before the Court, a defign to over* 
I tutn the government of the U. States in New Orleans by force, 
, wuld have been unqucftionably a deSgn wlilclj^ if carried into 

.execution woiild have been treafon, ^nd the tflcmWagcoC a Body 
*, of men j^r the purpoji pf carrying it into execution, tfould amcn/^ 
ft to levying war againft the United State.s but no confpiracy for 

tijisobjett, no enlifting of men to e ffeft it, wpufd be an adloal 
( levying of war.!' Here again the Court declare that the afletn^ 
[ biage for the treafonal?le purpofe would amount to Icvyiwg war y 
\ ^eil, if that would amount to levying war, it required '^ nothing, 
I'^elfe to make it amount to it ; yet gcmlemcg periift in faying, it.' 
I did rtqaire fomething elfe, as deeds of violence, to make the af-- 
t^fembla^c nn act of levying war 5 or what is bolder ftill, that 
^ thefe deeds of violence were rc-qnired by the opinioa of tbai. 
'Court. In other words that while the Court was pcrpctiialty 
r and uniformly faying one thing^^.tRcy as uniformly meant la to-. 

tally different one.- Let us pi^eect with the opinion. ' «* if this 
^ .enterprize wasagainil Mexr^, it wc>u!d amount to a high xtnt^ 
^ demeanour ; if againft anjp- of the tJiriiorics of the United'. 

States, or if in Its progreft^he fubverfion of the government of- 

the United States, in any of their territories, was a mean clearly 
I and neccfl'arily to be efuployed, if fuch mean formed a fubftan- 

th'e partj^f the plan, tlje ajprnblage hf'a body of men to effeB ti 
'Voutd J)e levying war againit the Umtcd States.'* 

•• Uut whether this treafonablc intentioil* be really imputable 

to the plan or not, it is admitted that it mufl have been carried 

^nto execution by an open ajfemhlage of men for that purpofe, pre- 

yioius to the- arfitft of the prifoncr, in order to coffummati the 
■^rime as to him; and a majority of tbo Court is of opinion, 

jib it the converfation of Mr. Swartv^ut affords no fufficient proof 

fi fuch afTcmbliiig." *' 
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We hare been before told that the affemblagc \|fcith the trca-* 
^ fonable intent would amount to levying war^ wouU €om(^Uat tic 

crime of levying war; here in variant language, .but language 
equally as ftrong if not ftrpngcr— we are toldj' that if, the trea- 
fonable intent ib carried into execution, howi by deeds of vio- 
lence and force? No: hut by an open ail'<imbhge of men for 
that treafonable purpofc ; this crime . is confumm^iUi ; not. that 
% by fuch aiTemblage the crime is in an incipient Itage \ not chat 
it is advancing; to maturity ; but that it is cctifummaUd* To re- 
move all pofl^ibiJity of doubt, the Court then begin to qonfider 
the fubjcct analytically. '«The prifoner . ftated that" "Col 
Btirr^ with the fupport of a powerful ailbciation, extending from 
^ New York co New Orleans, wns levying an armed body of 7,000 
men from the date of New York and the weftern ftates and ter- 
ritories, with a. view to carry an expedition to ^he Mexican ter- 
ritories.*' 

"That th« aflbciation, whatever may be its purpofc, is not 
treafon^ has been already dated. That levying an army anay or ' 
may not be treafon, and that this depends on the intention with 
which it is levied, and on the po»nc to which the parties hivc . 
advanced^ has been alfo (lated.^ The mere enliiUng of mca 
witRout affempliiig them is pot levying war. The quclUon then 
^ is .whether this evidence proves Col. Burr to havp advanced fo 
. far in levying an army as acturzily to have njfemhied t/jcnt,** Here : 

again it is clear chat if the caic has gone fo far as that 1 he men. 
have been aflembled, the crime in the opinion of the Courtis 
'^ compleat. Proceeding with the analyfis the Court .-fay :•* i/ 

cannot be mcfjjavy that the ivhole army Jfjouli ajjemhk^ and that the ^ 
varioas paft». which are to compofe It fhould have combined. 
But'it is necefTary there (hould be ah aftual aifemblagc, and 
xhereicrc this evidence ihould make the faft unequivocal.*' 

<<Thc travelling of individuals to the plac^ pjF jendezvom 
would perh-aps x\o% be fofficient. This would be , an cquifocal 
a6t»<and has no vai^ike appearance.** ^I?e. meeting ^ parti- 
€u!di' hjilief of inen and f'Lclr marching Jrom plac.ci (jf partial to & 
place §f general rmd <:%\: CM t^'iuQidd he fuch an ajfcwi^lage. . 

/« '|.*he particular words ufed by Mr. Swart^'out are, that Col 

' Burr was levying an armed body of ^ 7,000 men. If the term 

. Jevying in this place imports that they were ailembled,^^ then foch ' 

iadi would amouiu, if the intention be againft the United States, 

, to levying war,-^lf it barely importi that^be was enlilling or ea- 

Imaging them in his fcrvlce, the fact woirfd not amount to levying 

war. !?• " , ' 

." It isy therefore, the opinion of a majority of the court, that 
in the cafeof'SamuelSwartwout, there is not fufficient evidence 
<i KTs levying war ajgainft the United States to juftify his commit- 
ment on the charge gf treafon." After ^h is language ib clear 
and cnequivocal, f fiiould feel that I was iiifulting the under- 
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ilanding of the court, If I were to prcfs the enquiry whcthc? * \, 
deeds of violence are nccefldry to conflitutc the treafon ofjcvy- 
ing war agaitift the U. States, So far from deeds of micact, 
the court docs not even require tbc aiTcmblage of the whole force ; 
bat exprcfsly declare that the mtut manhing of individuals fr$m a 
place cf partial ta a place of general rend^^vous isfuch an pjfemhlagi a$ 
would am<yunc to Jcvying war. Oi^r court in this cafe has, clear- 
ly Tnaiiitained the liuc.of demarcation acknowledged by the Bri*. 
tifh courts between the Bellum hvatum and the Bdlliim percitfum* 

Does r^afon, Sir> any more than law, require that you Ihould 
wait tin til the blow be ftruck ? If fo, adieu to the law pf trea- h 
Ton and to the chance of punifhment. The afpiring traitor has 
only to lay hispian, aflemble.his forces, and ftrike no blow till 
he is in fuch power as to A%iy, refiftance. Then what becomes of 
your conftitution, your law of Congrefs or your, courts ? He 
laughs them to fcorn. 

But where can be the necefEty of waiting for aflual violence ? 
The .overt adl is ^^^nly required as proof of die ficcret intention : 
now, although irfs true, as Mr. Lee fays, that hahd knocks Jart 
things ^vc. can all feel, yet it is equally true, that an,affemblage 
. oftncri is an objefl; we can all fee ; true it Is, as;the gentleman 
iaysi that fmali arms and cannons may be heard ; fo may the 
difclofurc of a treafonable plot. At lead the ov^rt ft£i which ^ 
they require is but an appeal' to, the human* fenfesj and th$ overt 
z(k which we have proven is equally fatisfa£iory to thtnw 

But Mr. Randolph wiftcs to know if enlilling be not enough,. "" 
where you will draw the line fliort of force :,. the anfwcr is obvi^ 
ous;; at -the ajfemblage :.\vYitxt iht courts of England and the 
highcft court of this co«ntry have concurred in drawing it. 

Mr. Wlckham^. indeed, xomplains that if you ftop fliort x>f ac- 
tual force, yotif take away . the kcus penitently, , I fay, if you do 
not ftop (ht>rt of Jt, you take away the motive of repentance j 
ifor yott offifr the traitor vifto^y and triumph, and it is notinthck 
arm« that we are to expeft from him rfpentaiicc. .But was thete* 
fir, no opportunity for repentance in this cafe ? . We (hall prone 
that the prifoncr v^as for morcthati a year brooding over this 
treafon. The ruin and defolation which he was about to bring 
upon this country^ mu.fthave b^cn often before :him. If all love 
of his country were fo far extingulQied in his bread that he would 
not forbcali,; if the downfall of liberty and the horrors\^f civil 
War gave ,BO/pang of remorfe to his bofom> why for his o wri fa^c 
did he not repent ?- Why did he not remember the tteafon of 
Gs^fir and the dagger ♦f Brutus .^ Why did^hc not reniembeis; 
"* Cromwell, as bold'^'nd daring as himfelfi and the mifeiable cf- 
fe^s of his fuccefsful ufurpation ; th^ tenors that haunted and 
^ fcotirged him da^ and nigh^, and biafted him even amidft the 
iplendor of a palaccw Caefar and Cromwell, he did rcmcn^ber •, 
Hot tb deteft and to repent J but to envy, to admire and to emu- 
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.:|^ Ike. .Such w the Icind of remorfe which lie felt a'c the idea cT 
drencKing his country in blood, and fubltitating dcfpotifm foi 
liberty •, fuch the Very prdmifuijj ctifpofitloii and temper for rt^* 
^entance #bich alone be martifeftea. 

Sir, it is clear that neither reafou not" law* rcqair6 a'Gualwar, 
the beilttm peratffum^ in order to make a le^yipg of war. 

Bi^t Mn Wickham tells us, that \i acUkthfoi-ce b^ not neceffd- 
ry, potential force ^t Icaft is nectflary; -and by potential force he 
means intimidation. To illullnte his me^nitig (lill more dillinajW 
ly, he putiJ this cafe : fufjpofc a body of mth aflcjmble in the 
• country in great numbch and move into this tb^n for tlie pur- 
pofe of attacking tl>e capitol and fci zing the public arms ; the 
people of the town^ innniidated by th^m, iland aloof arid make 
no refiftance \ this, fays he, i£ pot4*ntiaI force. 

T<^ this rcquintioti t have t^o iuifwcrs t ' 

Fir^ft, that neither the law of Eii-^land nor the fuprcmc court 
<jfthi$ country require any fuch thiilg.* I need not rtrpe^c the 
authorities upon this fubjeft The pnfTiges vvhich I havw rc- 
. cently read fJom the decifion of the fuprcrrie court itre frefi; tjpoa 
your memory ; atid you know that thi^y do not even fquintac 
any fuch idea ; but rep;!atcdiy declare the criftie to be compkattJ 
and confummated by the bare aiFemblage for a tfeafohable purpofc. 
i, My fcco«4 anfwer to ihid rtctuifition of potentiaV force is thisi 

that if it be neceffaTy, and if i uridcrliand what is meant by it, it 
docs cjcift in the cafe at bar* Ltt ua examine what is t)ci*iantby 
potential force. In the cafe put by the gentleman of Ji mlikitucic 
niarcliting to attack the capitol and the people of the town ftand- 
ini^olFih apprehenfion and alarm \ livhat is the force which ope- 
rates ? not hard khocks, coliftffdly ; but thecxcitement of feat 
an^iQpprehcn{ion. Sup^of^i hb^everi that the towii people^ in- 
(lead of being frightened rntb fubmifTion, had been cxchii-d by 
ipprehenfions for thtfr capital and themfelves, to tid;^ arms iil 
their defence ; the fame alFeftion of the mimj- would iUIl be in 
operation, although in a different oegrcc ; it wOtiKf ftill be ap- 
'prehenfion for their fafety, which woxild , urge ihem to their di?- 
fence ; -iri tlitis cafi? the approaching body, althotigh not lacctfsfol, 
has h;^^ itsje4*ej£l; % it has compelled the towft to arm hi oppoG- 
tion to i| ; would not thi$ bs ^arr.pletely the excTtioQ of potential 
fbrc«e 5i^ would not the toi^,m-have oeen forced to its defence ; anil 
tas thej foice \nrhich produced jhat c^zGt was xkotaBmi^ muft itiiof 
have.^been/^/^^//i/i/.^ Suppofe, in tliis cafe, the towir^ thuscom* 
pelled to arm in its defence, ihould marcbj otit to itieet the ap- 
t proaching body^j- {hould roUt them, withoiit a bitlw on either 
fide, and ihould fei2e and deftroy their baggage waggons : I M, 
whether this approaching body, formed of citia:i2ns» Avouldnot be 
^ traitors? My reafon and judgnieiK tell me that the force thca 
ailing on the inhabitams of the town, the alarai which m^tde 
, them fly to antis, is pon-rttiat f<rrcc ^ and thait tbcle \virt> iu^ex- 
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%rtcd tfjis fpedcB of force upon the town, vouli be traitors ev^h 

tccording to Mr. Wkkharn's conccptiori. 

I aflc then, whether the aflemblagc on BlannerhalTet^j ifland 
did not exert this fpccics of potential force on the furroutjding 
country ? What was it that urged the ftatc governmeat of Ohi0, ' 
to fend a body of men to take thi$ party and fcizc their boats ? 

It was a well founded alarm and apprchcnfion of the objeds of 
f bis. aflimblagc. What waa^iuhat caufed the mUrtiaof Wood 
County to be put in motion and riiarchcd to the ifland ?' **The 
fame mental affeflion, the fame potential force, tlic fam'e alarm 
snd ?pprchenfion which hacj aftedoh the goverhment of Ohio ? 

.What was it, when this ar&noblage^ fl^ from the ifland and ad- 
vanced down theriver, gathering, like a fnow ball on the Cde 
of a mountain, magnitude and Riomcntum as it rolled along ? 
what was it that threw the city of New Orleans into difmay and 
confternation, and. produced the movement of the Americati 
army in that quarter for its defence ? — ^^Sir,' this terror and alarm 
urofc from the dcGgns of the prifoner and his party: de6gn$ 
which we (hall prove upon them, if permitted. And contemp- 
tible in point of numbers as the party under Aaron Burr may 
appear, it will be flicwn to you, Sir, that the United State* 
had not a garrifon on the river, npr in New Orleans in the then 
temper of that city, capable of refifting the defigns of the pri- 
fcner. Thefc are fadts which will be in proof if the evidence^ 
fhall go on : and fartherniore, if the accufcdandhis party may 
be believed, that he had men ,engaged, aad prepared to join him 
at the motion, of his finger in fufficient force to have given bat-^ 
tie, and in a Mter caufe, fuccefsful battle, to the whole army ) 
in the South. This threatened power did jaot indeed riT<9 and 
Ihewitfelf; the uncxpefted vigor of the government, and. the 
equally uncxpefled virtue and indignationof the country, aw£4 
them into filcnce and kept them down. Upon the whole, Sir^ 
if potential, force be required, we fliall prove it in this caft : 
and I believe it is by this time too apparent that the affemblag.c 
on the ifland had every ctfaraAer and property which either law 

^ or reafob require to conftitute an overt a£i of levying war. 

But let me fugpofe that you (hall think, otherwife ; to whom • 

\ docs it belong to decide whether there feasbeen an overt a£]^ or 

;■ not? What did you y^urfclf dcci^^^he other day upon^this 

^ fttbjea? , - 7 - 

■ "Levying of war, ijj a fafl, which mud be decided by> the 
' Jury. The Court may give general inftruftiona on this, as oi| 

^;every ofheir queftion bfought before ih^m> but the Jury muft 
^ dccide^upon it a$ conr^pou^ded 49? fa£l apd law. -Two afiem-^ 

■ bl^caof itiep not unlike ^n appearance, poflibly may be» the one 
: trcs^fpnablc and the other innoctnt. , If, thcrefoi^e, the faft oxhtbit- 

♦dto th« Court and Juryi Ihould, in the opinion of the Court, 
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notat^ctunt to. iWaft of krylng var, the Court could not ftey 

the profecution — but muft permit the coi^nfel for the United 

tUit% to procec4 to fhcw the intenrion o{ the fail, in order to 

enable the Jury to decide upon the fa£l, coupled wii. the: iBtea- 

tion." 

»• 

In ftridl tinifon with this opinion is the Engiifli law* i Hale, 
V' C. lEafte?. ThisCoart then having itfclf <lecided that 
4the qucftion, whether there has been an overt aft or not belongs 
<xclu6ycly to thejurj, it is ftrangc that the prifbiler (hould pcr- 
£ft in preffing it.on the Court. What docs he mean by it ? Such 
an anxious perfeverance in this conrfe. certainly implies a reflco 
tion either oh the Jury or the Court ; it implies his belief, either 
that the Jury will not do htm juftice ^ or that the Court will da 
him more tjfian juftice; if he believed that the Jury would do 
him Juitice, and wilhed n/^thing more, he would br conteot 
to leave his cafe to the Jury : if he believed the Jury would not 
do him jufticc and h« therefore tries to force Hi^ caiife before 
the Court, whether they'will or no, I may truly fay that he ex- 
hibits a phoenomenon unprec'ede,nted upon this earth j' a man 
fiyingfroma Jury of his peers to take refuge under the wingi 
of the Court. Sir, I can never think fp illy of my coiintrynen 
as to believe that mnocence need to fly from them. Nor wiU 
.' xny refpeft for this Court fufFer me to apprehend for a momeRt 
that any confideration will induce them to invade the peculiar 
and acknowledged province of the Jury. Sir, I believe that my 
ycfpeft for this Court, pctforially and officially, is too wellUriown, 
to Apprehend that remarks of a general nature will be applied 
' to them. But if, tt this period, when the intelleftual power 
and illumination of the bench is fo univerfally admitted, a pre«^ 
cedent be ftt, by which the great fafts in a trial for life anil 
ideath, fliall be wrelled from the Jury arid decided by the bench 

-i-^ ■• ^^what ufe may hot be made of it hereafter !-— In the 

'■fluftuatitens of party -^ in the bitierhcfs and rancour of politicaJ 
animofity— fome tyrant Bromly^ or fome ruffian Jeffries may 
mountthe bench !— can the foul look forward, without horrori 
to the dark and bloody deeds of death which he liiight perpe- 
trate artti(id with fuch a precedent as you are. now caHed on tft. 
fit. ' But you will riot sit it» Sir. Tou will not bring your coon- 
try to fee an hour fo fearful and perilous as that which fliall wil- 
jiefs the ruin of thp trial by Jury. I Ihuddcr to reflet t^hat 
.l|night be the eonfcquenccs 6i fuch ah bbur. 

I htvefimfhedwhatl had to fay Sir: I thank the Court|for 
its patient and polite attention** I am too hiuch exhaiifteci ta 
recapitulate, a^nd to fuch a <?cniTt ^ thi*8 1 am fvtre Jt^s unneccfi 
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It is not very likely that / sJiall be able to follow tlie gefiiUedk^^ 
Just sat dowTiy in all the maz«s to which he has led the way : mt 
is it likely that 1 shall be able toproduee such an abundaiitce of 
trophes aad figures as he has done^ in such^reat abundance:— 
it is not likely that I shall be able to climb up to the clouds ibr- 
ihe purpose of carrying Bonaparte's army there to- ouench the 
stars. All this magnificent and delightful matter^ calculated to 
exercise the fancy, and to produce the delight and wonder of the 
audience^ would give more relish^ and better fit a theatre> than 
a hall of justice. 1 shall therefore leave the gentlemanto go on 
tvith his exhibition, and shall proceed to consider the question 
Miow^ proposed to iAw Court. 

The first propositionisiiich naturally occurs in.the investiga- 
tix^n of this subject, relates to the act of war. T say that the actai 
which are proved to hare taken place on Blaniierbasset's island, 
-weft^ not, m themselves, ' acts ©1 war, and that no proofs what- 
' ever, of intention^ Could make them acts of wari 
; ' The facts, Sir> are these — a few men> about SO, landed upoa. 
this island, where they remained two or tiiree days : they had 
' somie few arms with them v and a small quantity of ammunition z 
'^ the J had some provisions in their boats, to keep them whilst de- 
• Ik^ending the river. A t some place contiguous to the island, tliey 
weiit out to kill squirrels, and what adds greatly to the. circum- 
r stanees of an overt act having been committed, they could not 
r'retum again without, (what one of the witnesses calls it) a watch. 
Word being given. Among these men were Comfort Tyler and Mr*. 
Blannerhasset, who were, (confessedly,) ignorant of any trea- 
son able project ; but as a report had oiroulated> from some bpats 
having aescended from Beaver, the destination of which was not 

fcherally known, they got alarmed lest they should be attacked 
y a mob f and therefore they fled secretly and in the nighty be- 
fore the mob arrived. And this was not to evade a legal inves- 

/; ti^tion, for aMeclaration, it appears, was made by Mr. Tyler, 
that it was not his purpose to resist the Constituted authorities of 
his country ; and we have no evidence to support an idea that 
there would have been any such resistance owred. A-s to the» 

.^circumstance of the 6 or 7 guns beiiig presented at Gen.'Tupper, 
jwe ne«d jiot trouble the Court to exatnine about ? for if that could 
be considered as an act of treason, first there is only one witne«f *. 
to speak of that fact, (although there were several persons pre*- 

-sent.)' ' " . .s 

But; (secondly,) if there had been any act of Violence offered, 

: cither to an officer, br to a private individual, as the evidence i^ 
produced, it would have oeen no offence, because the officer, 

'^ who is me^itioned, was from Ohio, from which state he must hav» 
derived his authoritjr, (if any he had). He. therefore, mu^t: be 
eonsidi^redasapriv^eindividua)>, aad without authoritjr. But, 

»^Sir, whilst^ | marke this admission, I would observe that this 

.witness has dommittfed himself, upon so many points, as to merit 
yoirr honor's entire disregaird as to the overt act. I do not fiiere- 
forci th)nk it necessary, at thi* time, to enumerate tho«e circum- 
afcaqcfis^,' as they w»ff be discredited. ^ ^ 
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Now, Sir, tli« proposition on the o*^her sido i«, iii&i the 
(which have been euumerated) on Blannerhasset 'a island, werv 
overt acts ot* w^.-— They certainly must be, cither against Ncv- 
Orleans, (2oOQ miles oif,) or they must be intended against 
Wood County in Virginia, I do not know which ; for we hav« 
never had any evidence to tell us ! — ^Boats, oai s, provisions far « 
long journey, ai>d the descent of the river, arc all the inateriali 
which the prosecutor can collect to prove an overt act of war! 
i I is probable that the gentleman might calculate upon an oreti 
act of war being meditated against the people of Wood County, 
because they were provided with such sort of apparatus, asax€»» 
rillcs, &^, 

But, it is said that the party fled, in consequence of a fear that 
these people should attack thern. Now, I think, that, insteaii 
of this proving the meditution of an act of war on their part, it 
proves the contrary. According to this reasoning, if I should 
run away, to avoid a beating, 1 am to be consideied as guilt/ 
of assault audbattery. It was upon such suppesiiions tbcj drew 
aconclusioft. 

But, if the act was not against the Westcn Country it was 
against New Orleans. And heve is Mr. Ha^^'s definition pf trea- 
son : '' any assemblage of men, convened for the ,| urposc of ef- 
fecting, by force, a treasonable dcsicn, which force is meant it 
be employed before their dispersion ' — is treason. But, Sir, I 
have collected another definition from thfe gentleman's argumcnti 
it is this — '* any assemblage of three or ujore persons, without 
arms, organization, or treasonable thought : and with ever/ 
mark of peace and patriotism in their hearts : but they have a 
eommunieation from a fourth person, then 3000 miles off, ic- 
Jbrxiiing them in terms, not generally understood, of a project, 
and promising his assiitance in it, will constitute an overt act 
of war, though there be not even the appearance of war in it.'*'— 
This» monster. Sir, is ilie comnmn co-partner and child rf the 
ilireegdutlemen on the other side. I have picked up, here ani 
there, as they have scattered them^ the limbs, Utie trunk, anJ^ 
the head ; and I have put them together, and will shew that it 
is tiie genuine offspring of them. 1 say that an assemblage of thrci 
or mQie persons without arxns might constitute a riot, or as uiK 
lawful assemblage ; but they say that three or more persons meetii 
under particular circumstances and with particular inteatioi 
Will constitute a levying of war, 

Thui, aecording to Mr. H ay ^s position, an assemblage of tlirei 
persojos, without arms, or even (in themselves) without a trf» 
soxiable tlioi-ght, may be guilty ; and thus, although CoL Bmt 
w\i» not on tiie island, but perhaps hundreds of miles from it, it 
eha^gjd with haviwg a connection with those who did asscmbloj 
and, uli.ough he mi^Iithavc known nothing at alU of them, he i 
c'nir^ed us thsir chisf and primiim mobile J (He quoted partaol 
Mr. :lviy\s speejh to prove this position, and^ contended that, ac* 
•ordia^ up thiL^doftrLio, the overt act*of war wight be proved 
ii' a »y wretch co:i:d be found to bwear that'^Col. Btifr imorBJtt 
Lim >^U years iigi, th^t he intended to commit w:ar agaiast *M 
United Sta^ea by separaiing from it a place 2200 milcs4i^;!&wl«r<^ 
i; ,r**p/v)>;;dai. afciCiublagj };^d taken flare, of wiiicfa ifeo l^}^ 
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4eiQ eh purged as the principal^ could not b(» proved to know n/^j. 
thing, «Sucli a wretch might be picked up : but ^ here is another 
to.be :had? It requires two witnesses to an overt act of treason, 
Why one-may prove the declaration and another might prove tho 
asaemblage and progress of the party, no matter whether thq 

' frhicipmi was present or not! Why, Sir, certainly my arguinent 

, #n tW^ie premises is correct-— for if they can be permitted to pro- 
duce declarationis made one, two, or th|-ee years ttgo, they may 
py, ai>d to strengthen the absurdity, the deelarr^tioa may be made 
toQO«nmlt w,ir against the United States, when New Orleans is 
w^ithout the limits of the United States, [To exemplify this ge-? 
neral position, Mr. Botts referred to the testimony of Gen. Eaton 
and Commodore Truxton— -to the latter of whorai C^cl. Burr de* 
eiar^d that no treason was intended, although it was charged.] 
' Mr Hat. 1 understood that this argument was to be consi- 
dered merely as a reply, and not for the introduction of new mat- 
ter, which might be extejjdcd to uiiboundcd limits j and wc have 
#10 power to r<5ply. , . ^ ' 

Mr. BvRii, The subject was introduced, and sufficient notice 

. 9¥fts given of it ; the gentleman must have known that new mat- 

• tcr w^ould be produced, in order to go into a full discussion of 
the whole subject. I hope, *:yir, ike gentleman will be permitted 

' to proceed withcut interruption, .. 

Mr. Botts, I was only stating. Sir, that according to Mr, 
Hay's argument, (which he quoted,) if a civil war was waged in. 
„!the WesteJFn Country, I ask, how could these three nersons, 

' meeting together on this island, and then sailing down the river 
with a design to go to a place several hundreds or thoM sands of 
^ilete oit> make a fourth, (Avho was at agreat distance from them) ^ 
a traitor ; or bring him within the construction of levying war, 
(as the epcech of the gentleman would make iis believe) let his 
- connection with thatbixlybe ''however remote, or however mv 

. nute r* >{oWj the opinion of the Supreme Court required, thajb 
they should be murciiing, in a body, to the scene of action .-how- 
ftycr, we see q«D such as>semblageor motion^hcre, but if there had 
been lOCO men proceeded in a body from Biannerli asset's island 

' towards IS^ew Orleans, and they had dissolved and dispersed an 
hour or a mile before they hjid arrived at their destiniiticn, they 

J jcould not afterwards be taken up s otherwise, any* innoceiit maa 
whatevei«»would be liable to be arrested for any crime v/hateVer, 
1 think, Sir^ 1 have brought forward j| case that wi if exactly 
, suit their deiiuition of treason ; and if tliey are right, any aascmr 

\ hlagc of three men can bring In a four.th, to have comniLtted, by a: 
monstrous imp utation, the crime of treason. 
Now^ I will suppose that such a fourth person was on his trial 

< before your honors : he would probably urge, that three persoJ33caa- 

• Hot c«^f2)mit war •, and that in all the cases put in all the books, no . 

. iaatapc® has been found in which less than ipp had levied war: . 

• he might urg;ethe pages which have been read, from Foster and 
U^ Uale,, where it is baid,,,that the number is of no consequence, 

'VKhether it be 3 03 or 1000, (an evident nroof that 100 is the Icwcs^ 

• imrrl*5r expected to levy war) — he mignt say that in pullij?g dowa 
hougkr in Bngland, it would require less men, (although 100) 
ft-aftlo^iryy w;jir ik jajixuit the United States, /folh is perhaps if 
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**ir<HiMbe answered, thai three men isenough tci constitute an asaeia' 
blage, and therefore, it was enough to make war : and agmn^ 
that building i>oats, and fitting them up for a voyage, is enou^ 
liere to be culled warlike preparation. But it ^igh% be replied 
by him, that these boats had no warlike appearance, and these 
men had no arms — ^it would be answered, that arras arc unneces- 
sary : the assemblage is enough! But, if they had hzd wrms, 
he might have urged^ it was in no wise unciommon in this coun- 
try for persons to car ry^ arms, where they had the right so to dot 
' he mignt have produced Tucker's Blackstanein his favor ; ani 
have urged, that a iew arms would be necessary for the pur- 
pose of killing ducks. But no arms are necessary, the gentle- 
man says, for without them there may be wai- ; and if so with- 
out them, what must it be where- there were so many. It would 
hot, therefore, be bettering his condition, to prove that they had 
no arms ! It is, then, iuvamto say, that one man cannot make 
War, Or that he cannot of himself commit treason, if treason can 
be wrested out of any transaction. Such an accused p^rsoa 
might urge that there was no act of war committed. Ah, in 
vain would be^ch a plea, fer it would be Saidi that there wag 
an inevitable evidence of guilt, for they flew secrc^tly and in ap- 
prehension, in the night ! Nay, this would, of itsielf, be construed 
into an act of war ! And I am sure, this is the only one that c^ 
be ipiind, 

• But, said tlie gentleman yesterday, suppose we should b6 aMc 
to prove that Aaron Burr sent a messenger, informing the people 
of the danger, and advising them to fly. 1 suppose, that if lie 
had not had an agency to execute this mission, bat had hallooed 
all the way from Kentucky, tliat would have been denominated 
treason^— especially if he could havo sounded his voifcc with as 
much force as the shot were carried towards Orleans I 
' It was said in Mr. Hay ^s speech that there was a warlike ao- 
pearance, and that war was in contemplation. It woul5 be well 
ibr him, if he could persuade King Geoxgc that it was not ne- 
cessary for him to come in contact to make \var'»upori us, but 
that he might stand lipon his own shores atid make war against 
the people of America. Now, although this may be an aft 
Way with Mr. Hay, I question if it would not a little pu^afle Bta 
teajesty, and his ministers, to know how to conquer hy thi« 
modp. * 

But, Sir, the prisoner, which I have supposed, would goon 
to urge that it was ackn<^wledged that Gen. Wilkinson had pre- 
rented this civil war, and yet, he would say, *^* you have charg- 
icd ipe'in your indictment of having committed an act of war; 
and an open act of war : I therefore oppose your own declara- 
tions to your indictment.*' But, say the gentlemen, this was a 
civil war. Well, Sir, what sort of a war caft be treasonaWe. 
but a civil war ? W^hat sort ot* magic could be made use of td. 
tjransforin any other war into a^ treasonable act of war? j' 

' VFell, Sir^ having ^ot ovei; all thisse difficuitfes, in tbie way 
ihe gentleman hajisf.. surmounted them^, the next thing to be^prOT- 
ed^ in order to fix theaie four persons, is to prove their int^- 
Horn to have been treasonable. Now, Sir, I think that by tb» 
•fltabUshmcnt of si«ch a prinoipaU it mwit f^cibly str&i^you. 

Digitized by VjOOQ IC 



that there would Ite- no difficnlty* is proving aSi ovtrt dot upos 
every human being j ifor there is lU) hi an aflVc, who has no^ been, 
itt soigae part or other of his liie^ ia a public assemblage of people 
— ao^ then all that remainis^ is, to prove that he had some cri- 
jninal intention j— *thc assemblage is proved, and the intei?tii>n 
may be drawn from itome distant (no matter how «re«t) de- 
claration ! Mark then : a company of people stop at Blannerhas- 
Bet's islandj. where you see nothing but tokens of peace and 
friendship ; as innocent an assemblage ot peopk a$ the one which 
is now met here. . Now, if this be a true definition oi' treason* 
according to the Co^nstiiutioii, then it must resolve itself into an 
examination of the inclinatioii of the person accused ; and that 
ti'eason consists in the hidden thoughts of the heait, and not In 
that which may be exhibited to the full view of the world -, and 
tnat every thing depends upon a trjaitorous intention, \vhic1i can ^ 
\p only known to traitors themselve«, and scarcely to them, be- 
cause a ve^y small part of the character of treason, if any, con* 
*lsts in the action ; but the intention, ( which cozlstitutes the trca^ 
.«on) is to be gathered alone from the assembiaee \ 
. If this dehnition be correct, then, 1 must believe that every 
hutnan being is liable to be charged with treason, becaui^e every . 
r one has, at ^mc time or oUier, convened with others in some 
^assemblage : it therefore only requires an intention, by some meails 
-or other, to be appropriated tp that assemblage, and then th« 
crime of treason is ai&ced to the unfortunate victim ! 

I will now suppose, that this fourth person were in Court. at 
the n^omeat that the prosecutor was about to prove the intention 
of tjic crime attributed : he would make objection, that inttniiok 
OQuld not constitute an ingredient in the crime, because it could . 
not be known: but that tne Constitution requires two witnessea' 
to the ovcfi act: that if the intention did make a j^art of the crime, 
it was impossible to prove it by" any witness. Why, Sii', accord- 
ing to the gentleman^s doctrine, he would be told that the Consti- 
tution only speaks of the overt act, which could be abundantly 
proven ; and, tiierelbre, if he could produce one witness to provt 
one declaration made to day, and another of another to-morrow^ 
that would do. In this, 1 refer to the evidence of Gen. Eaton, 
and Col. Morgan, whose testimony, I suppose, is meant to sup- 
^port the intention of the overt act- — ^that i«, the assembrage. 
'It may again be objected by this prisoner, that those declara- 
ions were made a long while since, and he might have, made a 
housand since : and mat his purposes Vt^ere perfectly innoqent. 
^ut he must be answered, by this doctHne, that it was of no con* 
equeuce whether they were made two years, or twenty year* 
Lgo, fi'om the time of the overt act being charred, since that was 
»roved 1 So absurd is the ground whicn has.oeen taken, that 1 
^ at a loss to pxplain it, ^ 

'.Thus, Sir, have we brought this erijfte of treason down to it# 
Perfect comipleti(m, from which it is clear, that any innocent as- 
lemblaeeor persons would involve un^ solitary individual in the 

B^'uilt of treason, if coupled with that proof, there shall be evi- 
ence of socne distant declai*ation having been made, however 
raguely. , If they ask w«hether this execrable doctrine could be 
iitrQdu.ced in iim country, or if there be- a person se f ilc a« tt ' 
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tW^ar fftlkely Vhea a man"! life is at litak'c, I iitcwid anwrcr, yfl; 

' for 1 belicre that a person could be sacrificed for |5<J. ' lihvtdi, 
ibr iucli a sum, a pei'son might be hired to make such a decla- 
ration on oath. Jocular conversation (a*Ji indeed, all conr^sation 
of t^AiS sort might be supposed to be,) unguarded aj» such altrayi 
is, used in the presence of a witness, who, perhaps, to add totbc , 
isrror in its repetition, was, at the tirtic of hearing it, in a state 
of inebriation — or, who, perhaps, did not understand, for want j 
of talent or attention, what was meant ; and what was iily.sn- ' 
flerstood, is worscr represented. — ^How is a man to be armed i 
against such cridcnce ? What individual is thei'e, whose charac- 
ter stands so high as td render him proof hgaiust tliis dai%et, 
when a conspiracy should have been formed against his life f- 
The power of the law, intended for protection, is b!*oiJgJit to bear 
against him, and he falls under its mighty arhi. 

Is it> then, the doctrine of confession, and confession abne, 
that is to sustain the present prosecution ?' Yes, Siri" the act is 
itself innocent, bat it can be made guilty by; britiging in thc^ 
ibrmer confession of the pferson charged. 1 reeoHeOt, that Jud^e 
Blackstonc explained this species of evidende as the mostdanger- 
OUB that ever was admitted in any Court of Justice. And Jnstiei 
Foster joins in reprobation of such a species of<evidence, as 
dangerous to the defendant, becaiiae there could be no opportu^ 
nity of repelling such testimony^ on account of its profeablc pri- 
yacy of communication [Mr. Botts here referred to th« Comedy 
-of "' Much Ado about Nothing,"»to iilusti^atc his point,] and 
drew the simile of the connection of Btirr, Blannerhasset, and 
Tyler. He also proceeded to recit<^> and animadriert on some of 
the evidence of Peter Taylor^ which he tetmed a piece of absur- 

; dity, particularly in that part where Mr. Blannerhasset spoke to 
idni of seizing the silver mines of Mexico, &c. He asked if sucli 
evidence as this (if it could be made out) was to ailect the life of 
any man ? Or, whether evidence of this description i^as to be ad* 
wittcd, as fui'flishing a ground upon which If/e dioixld depend? 
Mr. Botts hcr« requested the Court to adjourn, which wa 
l^antdd. 

Jf^EDNESDAY, AugusitQ 

IJr. feoTts, in continuation 

tVe now refer back again, may it pleaie your horsNirs, ttf th(J, 
transactions at Blanner basset's Island. ' The simpletons in Ketf-' 
tucky, and in the Missisippi territory, were engaged in th« sam* 
business that we are now engaged in:— they were seeking for 
some war. They sought it in vain-^thfey could net perccirc that 
a collection of twenty or thirty persona, without arms, or organi- 
zation, departing, even in the aead hour of the night, and icav- 
.ing their wives in tears^ and their families to ^nijurn their alh 
sence, could ever be construed to be k party intcndihgtaraalce 
taar. They entertained no presentiment of thoirght, ibr a mo- i 
meat, that those mighiij prejbarations wiiich were making on the i 
island, or elsewheie, for a hloGdy and desiruetite war toi© W^^cd 
^ against m tnilUcus of people iri the United Staite^^j and sixmHHtni 
in Mexico, was in agitatioil; and it rcraairis no^v Ibr if< to dis- 
•over, by oitr cwji »agi€a4 powii*s, hcTV it iir^e^H»Me tim^ Ats 
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,%ing party of thirty m&a, eeitld hare ixirpiited: a war, or whii<? 

^^rnble havoc they could haves made a^ainsi such a foe I I aak: 

yott. Sir, whatkind^of a war could this have been? We have - 

had a far better war here than they could have produced : we 

" ha^ had, a war of breath and wry faces ^ and that is more than 

they had of carnage an^ blood; we have had no more than wae 

^contemplated on the island. Of ttie appearance of war we had as 

: ntiich^ if not more> than they had on that famed spot, Blanner- 

hasset's island] 

' ^Now, Sir, will this not be ^ subject of mockery and pastime 

to the European world, that a war was levied on Blannerhasset^l^ 

island, a&d yet no one knew about it ? If there were any thin^» 

opposite in alj its parts to war> it was those acts which have 

,been singled out to charge the accused upon. One gentleman 

showed his taste upon this miserable subject, by transformine 

this mask of war and bloodshed to the battle of Culloden,^ whicn 

he endeavoured to assimilate to thi^war before the Court : he 

: ' drew a strong picture of the roaring of cannon heard all over 

England ; the horrors of bloodshed, to. .^d almost transported 

. tb^ horrid sound and sight of that scene to this counti;y, thougk 

SOOO miles off! Is our war really like European wars ! it is true, 

:, Sir, that you are to sit here and hear debates about the warlike 

appearance of this little miserable party, who were obliged to 

fly in order to avoid being mobbed. Can you sit here with gra* 

:. vityi, and hear speech alter speech about such a war? I have 

i? called those persons who threatfened to interrupt the people on 

!* that island 41 mob: wh^t else can 1 call them ? They were^ to be' 

I sure, called by the gentlemen, the regular militia of Wood county 5 

; hat, Sir^ that militia eould ooi be called out without orders from 

^ the President of the United States, or else by the Governor of 

r YirgiBia^ but this was pot done, if it had, certainly the govern- 

|fc ment would never have given orders for the destruction of Mr. 

^ BUnnerhasset's property and house, as it appeared the threats 

of these people extended tc 1 heard yesterday of the extreme 

h danger of admitting constructions upon circumstances. There '^ 

' may be in some extraordinary cases, a propriety in admitting 4 

* combination of acts to make out a crime, but such a d6ctnne 
' cannot be applied here, for the main ingredient, the criminal 
[.. aature of the assemblage does not appear, for, as far as jive can 
t. perceive, it was no more criminal than the assemblage here, and 
' hot neai'ly so- numerous. There were no other than ordinary cir- 
cumstances occurred. 

• J hope. Sir, that when I am speaking upon the abstract ques* 
; tion, it will not be supposed that I admit, or controvert the truth 

* of any thing that has peen said or done; but it is necessary to 
use some siihilies in order to take a true view of this bloody 

^ war. . ' . ^ 

V 1 hold it as aju^ posttion^ that a w^ must have existed, else 
' Tio person Could be charged with the commission of an act of 
. "^^ai:. In vaii^ might one of us be assailed by the oath of any one 
^ w;^o should swear that we had expressed a gdilty intention, if 
' ^othiug were done towards the execution ^f a guilty act. And 
in vain would one )be taken up and tried for murder, upon the 
« oaihkof awy on^, if no death had taken place. In vain can ojae 
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pe illii^r^eil with Htcnling a borse^ upon ifid oath 6? another,, tfi^ 
ne declaimed his latention to steal it^ if nO .horse were stolcti.-*' 
The murder is the fy<:t that must he stated and prorcd, hefsh 
the accuser can he permitted to go farther into other facts. BW 
Is it so under this licw doctrine ? No, Sir, the acts of a maa must 
he subservient to a proof of hi$ inteniidn. Let me iihistratc ^\t 
rnorc forcibl/.-r-I say that a man is guilty of treason : 1 say k* 
fias levied war against the country ; i say there is an assemblage 
of men proved ; I say that arms are unnecessary : 1 sky that, 
though we ai»c carrying on a judicial proceeding, it is Cnly in- 
tended to cover the real design, for that there is a person ie bfe 
introduced, ^ho, a long time ago, heard hrm express his inttM- 
tion to wage war against the United States. — Now, Sir, if wc 
Verc to do 80, that individuai would stop us, exactly where ( 
propose to stop this pro^cution, and dcmiiid that the net of xcar 
tthould be first proved. But he is told, that, by ihh attempt lie 
is desirous of robbing the transaction of its Irue character: thai 
there was an assemblage of persons ; and that there ig; to tifc 
right and left, incontrovertible evidetice that he had some time 
ago niade some expressions of his purpose to levy war ; and that 
this assemblage must have been for that purpose ? This, Sir, it 
qixjr situation : we are sb charged, and we Can say> with truth/ 
that we are so innocently, fbr it is not pretended, but every 
thing on the island was as peaceable as it could possibly be, and 
free from the least vice of immorality (and surely you caimoi 
icouple with such an innocent meeting of people, aiiy deelaratioa 
bf intentions made elsewhere* and at a distant period) unless yoa 
couple with it expressjions of intentions, matde elsewhere, or' 
acts, which are innocent. If this be admitted, acta and inten- 
tions might be coupled to aiiy assemblage whatever. 

But, Sir, in this crime, or charge, where passion, hatred, and 
malignity, the worst of all vices and of all devices, shotild pre^ 
rail (horrid machine i in the hands of those in power) would you 
let i?^ new and frightful doctrines of treison^ id ai-m the hearts 
and hands of villains, b^ enabling them, with faclRtv to obtain 
evidence whicii §hQuld bi'iog in ah Inndceot individuai ? 

Let me.^uppo^e, that, to thief excellent govei'nmeat which we 
How have, there should succeed persons who were disposed to 
4issik9ie all the power which th^ constitution has now vested ift 
the fixecutive ; and that the President of the United States shouH 
violate it in its vital parts, and assume to himself the preroga- 
tive which belongs to the citizens exclusively ; and by tliat as- 
Bumption, he is oppressing the citiaens in a violent manner, and 
{attempting, by means weli provided, to continue his arbitrary 
away over the public rights. Suppose, sensible of the danger to 
Which the nation was exposed, a formidable band of chosen pa- 
triots to rise yp with a view bf checking such a sWay ; would it 
be difficult for a chief magistrate,^ who already possessed the 
power, having the treasury in his hands — the Civil and miiitaiy 
at his beck, and an immense patronage within his reach, to se- 
lect such victims as he shauld ILink proper from amoiig this banS 
Of patriots ? No, Sir, if you -are to couple the in tetition (whick 
rnust be ff'athercd from alledgcd dedaratioiis) with anv meeting 
that aaight havo takejff place* there could be no'diffieulty fe ma* 
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■^ng d»^ OM the fiqtim of bis veng&Atieetjit if(Hild be the ea4Ub 
084 tiling ia nature for an;^ executive, i^icked aa dueh an €19^ 
Hiroiild iS, to wreak luB vengeance uppn any p«|!itK^n howpver iitr 
aioeent. ■ .>■ ■ • ■/ . .. ^ \ . , 

And was it for this, Sir^^ thai the mtUjiberu of our Conirentiolt 
.8«t to. form the eojistitution of tho Vnited States ? Did they labor 
to^leaYe us suoh ^ boou as this ? Did they take such jgre^t paius> 
io Iteration to ireasois^ ta secure an iiniple proteetiou to our citi^ 
sens ; and to say that there should be two witnesses to prisve the 
pyert act> and yet teave: us i^norai^ of a true understanding of 
nwhat an overt act meant^ or to leave us to sp^nd oijr time in a 
trial to search Jtpr nothing, for it touat end }n ji^thing. 1 say, Sir^ 
j(4nd I btrg the gentlemefliJrill not permit their feelings to be irrit- 
t tat6d> when 1 so say^) tliat the doctrines which haYe been ad*- 
vanced> ^re only fit lor the Qourt of a .[cfTerics, or the noeturn sit 
tribtrnflis of a :^bespierte. It is as far iTom right and justice^ or 
ft^th what the Gonycntidn meditated, as liearen is tx^m Hell, 
fsr instead of favoring the.citi2ens> it favors tlie machinationa 
irf tie iU-desigmng, v/ho would spread d«atji and destructible 
Inhere ver gavernment should see occasion to determine, upon it, 

* Mr Botts here referred to what had been relied upon^ oy th« 
sther gentleman in the apinipiis ef CfeaSc and Iredell, i^ Frics's 
jtr/al, and in the opinion delivered by the Suprenje Cpurt^ 

* te also referred to Eoster,.«a& ; but^ he said, that if thqse doo- 
\ .irin0s dispensed with arms, yet it could not di3|iense witk 
■ iiumbers, to supply the plaRe of arms, sufficient to acco*-ipli$l| 
' the misohielV But, if this assemblage had peitKer. arms nor num- 
J l^ers, they had crow-bars, axes an^ hoes, which might eficct the 

flaischicfl But, Sir^ I ausk \vhether there were weapons or nuni- 
[ hers, in this instance* which it can be s|5riously argued, oottl4 
f have been, designed to ebmmit hostility with a view of compleat-^ 
\ itg the object. YoUswill riemcmber, Sir> that the opinion says, 
'ff- it matters not wliether there be *^ one hundr^ed or one .thousaijid 
l persons 5" certainly then, no mi^n, in the character of a Judgis 
I would suppose that less than one hundred would be a sufficient 

* BUBifcer, or that^a few a^rieultural tools, ^d a few fowling pie- 
.ces,. CQuld be denominated arms. ^ > 

: Mr. JB. here read Sever^ sections from the opinion of the Su«» 

{ireme Court, wfaich^ he coatciided that, if they were under^stood 
y the gentlemen on the other sidp correctly^ it would be iri^osr 
Bible to reconcile them wi<^ other parts of that opinion ; foi" if it 
were certain that '*it was necessary thefe should be an actual 
assemblage,'^ how can ie be considered as a traitor, who should 

Grform a part of a supposed treason, '^ howevei? rninut(3, and. 
werer^remoU from the scene of ^ctioi?," he may be engaged^ 

i It is truly a calamity to. us— ^wrcountjjy have been dupeci, and 
tiiat Convention so deservedly honored, hai^e been eulogisced in 

'' Taiii:, if . this be a traie definition of the result of their labours. 

: But, if .the idea of an assemblage ^^ill constitute the definition 

: of treason, 1 must ask how we are to come at the meaning ofth<? 
word ^^ assemblage/! or wliat number constitutes such a mean* 
Ing ? If it be just to apply it to all cases wl^e there was a warr 
like appearance, I pray you to apply it to the cas^ on Blannerhasr 
^t's island* aniliicia sec hoAV it comports.. witbifr#ftJiter ipfpl^r 
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Hons. I ^ppo«e. Sir, it is of the same naiore ad the deftailios 
gircn by the Supreme Court to the travelling of meii — " an eqojk 
vocal act/* Now, Sir, if it were equivocai, they cannot ht ed^ i 
led war,* because it is impossible for there to be war without itt 
being known. Gen. Eaton's testimony was before the Court, and ; 
they were able to judge upon that su))ject. They have decidei 
what constitutes an assemblage. [See sect. 44, opinion:]^ 

But, of how many men must these **^ particular bodies** coa- 
fiist ^ will three do^ or does it require ^0 or 90 ? or must tiiere b& 
a competent number to effect a war aeainst the United States f 
Now, I understand that the travelling of indiriduakto a place of 
partial rendezvous, would not bean act of war, because it would 
not have a w^like appearance ; and because it is not a direct 
inarching to the scene of action : but, the ^ meetine of particu- 
lar bodies of men^' would constitute such an a3isemblage. Now> 
I could not understan* how it could be made out that tiit%^ or 
4bur unarmed men, marching to a place of rendezvous, would be 
called war, while a thousand armed men marching to that place 
of'* partial" meeting, would not be considered as guiMy of war I 

The inference I mean to make fVom these observatlonsis thrs-^ 
that these subjects were not argued before the Court, anrd ^there- 
fore, that they did not intend to iix the law upon them ; wtd their 
•observations were merely taken from the dictum of ^e Penn^y^'a- 
nia Court, and consequently were not binding. 

Now, sir what is marching to a place of war, but a {H^epariuj 
for v^'ar — and I would ask you, whether preparing for war, «i3 
making war jv can be considered as one thing I I would a&k whe- 
ther it can be possible, that while aur Convention wa» defining 
one of the greatest crimes that was ever recogniaed in the j^iris^ 
prudence of any country, it oould have supposed it possible- that 
preparation for war would ever be called levying w^. 

I now come. Sir, to another proposition : which }s> that the 
Supreme Court, whilst they were delibjerating pnthese points, had 
not the subject before tJiem v and therefore, whatever judgment 
they gave, it was extrajudicial — ora declBion upon a ease not ne- 
cessary to be settled before the Court. Hisprojper, then, £&r u6 
to ask, whether this was a case necessary to be settled before the 
Court? was it incumbent on the Supreme Court to sayi whether 
that was a warlike assemblage or not ? Mr. Hay has admitted, 
•that if it was not a necessary decision, it could not be author!^. 
Now, as there was no question brought before them, the authori- 
ty must cease, upon the admission of thegent)emj|n himself. How 
could it be necessaiy for them to say what constituted s^ levying 
war } could it l>e necessary for them tusay^ that force sfioold be 
used, or that a bare assemblage of men should be con^dered an 
act of war upon the depositions of gen, Wilkinson and gen. Kte- 
ion ? They might have proved thatt there was, ^r was not war in. 
tended^ but surely they proved nothing about ^any assemblage ] 
the question was not before the Courts Then^ Sir> if there was 
no assemblage proved before the Courts nor any argument used 
. upon it, how could it be nedessary that they should enquire into 
the facts of an ^^seflaWage I If the subject had heen judiciallybe- 
fore them, th^ were about to do an act that should biiid future 
ages^ and aSect the lives of thousands;' Nay, thevfiryeijdsteiice 
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fUie'Sovenunent itself w^vAd hare hung on their subject of de- 
iheration. ^ At^ least then they would haVe called for the assists 
ttce of the b^r And yet, I aver it, from authority, that the 
Itestioi^of what ponstitutes an assemblage was not mo ved^ or de- 
ated, ai the bar^ 1 now ask your honors, whether you would 
M^^wn an4 deliberately 4ecide upon aiiy supposed question not 
&for« you^ ina case not called ft)r, nor argued ? I ask again,, 
:he^er,' if it had been their (the Supreme Courtis) wishes to have '^ 
led so knportant a point, they would not have wished, and oaU 
far the united labojs of the bar to assist them ? yes, 1 will s^y, , 
at the Court, would have pursued that course. 
I thiols i may venture another siH*mise upon a point of so much 
^portance. The doctrine of treason in this country Was compli - 
eate4 imd und^iined in some respects, «%nd no subject of considera- 
l^icMa could be more iin welcome to legal minds, for they had not taken 
it into conaideratian. [1 believe that your honors will accord with 
;iae ill this pointy and I know th«t 1 am speaking to your judg- 
mental The judgment of the Supreme Court was made without 
A case before them, and therefore, turning over page after page 
•fli* £iftglisli books, would illy qualify you to decxde on the nature 
of an overt act of war in this country, where there had been no 
li^ar committed. Sir, there never has been a, case yet in this 
country,, where such ^ subject has necessarily been taken up ; 
because, there has been no case of treason but where there wae . 
w*r; Thei oases ii^i Pennsylvania were where there was direct 
JbostiUty. commenced, and therefore, any decisions made upon 
them cannot be applicable to a case where there was no hostility. 
Biiglish authorities i^re as little applicable. In England, there 
are two great classes, of treason — ^the one relates to the mind ; 
, the other relates to the actions. The one is eompatsing the death 
of the King ; and the other is levying war against the realm. , 
'Andryet, although these treasons are so distinct in their nature 
1 -^»nd 80 oontrary in their description J even the elementary wri.^ 
f i^rs (Hawkins and others) have pf^n confounded oases of com- 
passing the King's death with eases of levying war, in their de- 
sning the nature of treason ; and this mixtiire of cases of a ^cry 
>diilerent nature, which has prpduccd an ubiquity of doctrine, ^ 
has.foond its way into our Courts, and produced error upon er- 
T^T, Thus the Judges in Pennsylvania, and the Judges of the 
Supreme Court might have been mistaken : and it is impossible 
ioobtain a well matured decision, except there should have been 
..some c^se or question and argument to aid the decision. 

Mr. M'Rae, and Mr. Wirt h?ive both of them stated, that 
ihcy were at a loss to know how the Pennsylvania cases^ and a; 

4J^e opinion of the Supreme Court, could be called extra-judi- *j 

4iiai : now, according to the rule furnished them at their birth;, 
it becomes them to shew that the question was a Jiesestary one : 
. ihfi onus pro bandi then rests on them, and, unless, they prove 
that the Court had the subject legally before them, it must fol- 
Jow, that it was an extra-judicial opinion. 1 am well conyinced. 
Sir, that justice claims of you, to see that the doctrine of the 
Sopr^rae Court oug][it to be corrected and qualified, for there are 
expressions in that opinion which must satisfy ds that it was nqt 
/in fi ripe state^ for prpmtjlgation, bpcan-se it -vt^as not decided 
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Upon BBf ettne then kefure the Court, and beeiiiiie ileero t^mi 

not the aid of counsel to }>iodttce aa argument. The? dfxta)^ 
$ianee under which that opinioti was gircu, is a ^ueslion of tka 
fficateai importance in riewing the decision. Sec Foster j. 
86. 37. , . 

The cases which had occurr(E»i m PennfiylyaQia were, arow? 
edly, the governing principle upon which th^ opinion of tbo Suc 
preme Court was formed, but, perhaps they did iiot |ulvcri t« 
the circumstances of that ease : they tooi^ ittbrg^anl^d tj^at 
the question there had been maturely ^i^cuased ; and settled Jbj 
a silent decision. But ther« was no sucb question befortt that bar, 
and no argument was held on the doctrine upoai wtiieh the Su- 
preme Court decided, €;ither on one side or the other. None ef 
these circumstances being adrexled to, we are at libci'ty, ,(ia 
order to show that it is not applioabU here) to trace the ckvUt gf 
Pennsylvania to its source of rottenness. 1 ask the exaiQi0atiQ9^ 
into that doctrine, and, Sir, if ypu should be warned bytUciiiT. 
junctions of rectitude, which 1 am sure ji^a will Ue^ anui that 
you will discover that this doctrine crept into the i^iads of t^ 
Supreme Court, without du^ examinations^ I ^k you wlicthor , 
it is to go down with you } Who arc the gentlemen that ja©«r..«rgR 
the authority of the Pennsylvania decisions ? Why, they arc thstB^ 
who joined in the general outcry against the doctrines thai pire> 
railed in Fi ie's trial i and gentlemen who were of their politic* m 
this country, at thai time, rone in a geuerai mass &i rebelldoii 
against the doctrine : they considered them so higldy obnoxi^uSy 
asito declare, that both parti e sought to x^ndema their boldness^ 
And, indeed, both parties did condemn their judgment. Mr. 
Lewis and Mr. Dallas, gentlemen both well learned in the Law, 
the latter of whom was of the same polIti<?aJ tenets with the geifc 
tlemen who conduct this prosecution, hooted at th« dqctrine 
whieh had prevailed; they w^re so dissati^ed with it, aft to dc% 
declare the Court had done v/rong, and to withdraw from the 
defence of their unhapp client. And upon ihe&e very dactpincsi 
^vid results, the jude;e was impeached, After all this^ thesp^ 
doctrines are quoted by the gentlemen themselves who so lately 
declaimed against them ! But viev/ing the prospeotive horrors to 
which such a- doctrine would inevUabiy lead, when circuffistaiices 
should call for it. Judge Tucker critically exa;imned this imma? 
dilate doctrifte of Chase in Pensylvania, and enters i»to thejpo^ 
laboured, extensive, and learned research of it that ever has 
been made ; arid expressing its consequences, if ever it should 
be introduced, has exposed it to your just ridioute. 

If then it were true, that there was no point before th^ C^curfc 
Hpo adftiit ef an argument : if it b« true that the gentlemea whe 
delivered their opinions before that Court, had nether sirdied iU 
yiariows eonseqitences, or tile opinions of tlie English bar on tfie 
subject^ what sacredness can there be attached to their opinions. 
This must be the impression of the members of that Court theoi- 

I hare said that those partsi of the opinion of the Supreme 
Court relied npon, and whieh do, in express words- ci:>graft; Aem? 
felves upon party of the apinion of tile Pennsylvania Courts— that 
ihoae parts are' utterly irrecoacileaW^ with oii^r jparti of ^« 
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%^iA^tk of tlie iSupF«mc Court; there is a j^eralV and unclea 
fi^#d mode of expies&ion, which must support the ideas that I 
hare adv«nced upon that oplnioii— When you «}}eak of an aA- 
^mblage^ ydu do not define wha^t an assemblage means : you df 
iiojt (Bay wliether it shofiid exhibit a warlike appear anee or not* 
It briti^t^ thcrcforci be controuied by other parts of the opiaio« 
Irliioh ^o go to explain. 1 will barely allude to those parts (a^ 
preselit) which arc inconsistent. Judge Chase, iredcll, and 
jFotirseltV thought that an overt was not an ordinaiy ajct, but an 
ejKLtra-ordlnary act*«-ond that could not be done in secret^ but th^t> 
tnust be done in the face of the world, and which would admit 
pf a humberof witnessUSi. Now, if the crime consieted in in- 
tention, or in any sort of an assertiblage common to all men, it 
^consequently could not be so denominated. The intention, th« 
%ftaembla^; and the act must be combined. Now the Supreme 
Court declared that «c/««/ fbrce was necessary : the Circuit Cour(r 
<^f Pennsylv^ania, in two instances, declared i\ie same. Mr. 
Lewid find Mr> Dallais, whose concessions have been quoted .upon 
ifs, contended for ih^ ^ntrary, but they were met by Mr. Sit- 
j^reave», and Mr. Rawle^ who contended that actual force m\x^^ 
be used, to constitute the ^<?^ of war i [! shall presently eome 
lo those parts of the opinion of the Courts and the concessions of 
the counsel, whi^h will prove these f^^tsi] 

The act of Cbiigress declares that, to every overt actj thei?© 

illtall be two witnesses — and not merely to a^iy o^trt uct, bwt to 

any act of treason-^taii only the act, but the character of thai 

act. Not only prove that a treason has been committed, but 

i prove the idexitical acts* of that treason— not only to prove th# 

aet of war, but to prove that it was an act, and that it was a]dt 

act of W'ar. Seep. 27, 28, on the motion to cOinmit : the opinion 

of the Supreme Court also,— and IredeiPs charge in the trjal at 

'iFries. In the motion to commit> i also undeastand, that actual 

yrtit \6 opposed to constructive levying of war ; and that ei^trj 

thing that relates to the question of force, ought to be separated 

&6ni the question of ikclaration or intention, because that musl 

• w forced consiructipely into the definition. Nflfw> if it be th^ 

iJase that there is a manifest and avowed diflerence between an 

i^tuaVtahdi ccfiiirucHve lerying ofwar^ every thing that relates to 

the qnestion xyf fotce, would be understood. See sect. 12, of^th* 

^ i^ihion Supi^me CoHrt : from which it appears, that force nitist 

"actually used; Seep. 107, Fries's Trial See also Kelyng, ITS, 

td, in the case of a special verdict. These authorities, ^iir, I 

elose with one from yourself; and that is too unequivocal, plain, 

and direct to be misunderstood . '* War ean only be levied by 

the eittployraentof flG^fitf//or«j/* Now yon can best understand 

the opinion of the Supreme Cdur^, and the reasons why that 

pinion was delivered; and you alone are able to explain those 

parts which may appear doubtful. Sir, you have explained those 

; parts of it, and delivered a solemn opinion upon an argument on 

the point, wherein you declared that actual force was necessaiy. 

Now, who is it that places the most confidence in the solemn 

wcision 6f the Supreme Court, those gentlemen, or we > Do 

;they not expressly say, that force is not necessary.^ ^'f^iist you 

\ ^y, m express t)Kn»s ibi^ii it is A^t ef sary ? We tke»; ii& 9m dr- 
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«A6e, arfc put' upon shoiring i^hetein thatoptnioh (wkic!i>rl 
ibonteiid, in itseliV ought not to be coasidered as-authority) i8co^ 
rect or incorrect : whiist they, without e^amliiation» build upen 
its authority J 

What was the case supposed by Mr. Hay! Why^ thiit of a for- 
midable army marching to ourcapitoi^ and aifiighting t;hepe6[^e» 
CO as to enable them to talce possession of every thing. Why, 
Sir, this m poHntial force, but there is no ar^tiia/ force required to 
••btain the accomplishment of such- an object ; and.£n;/ua/ force 
must ever be distinguished from constructive force* But,, Sir, I 
never did think it necessary to pretend that that would not be 
>war, because authorities would not support snch a doctrine, tud 
because the authority of the- Chief Justice, and of the Supreme 
Court, justly have declared upon it. ' 

Again, Sir, both of the gentlemen have admitted that it isntr 
Tcssaiy to qualify the opinion of tie Supreme Court,. One of 
them says the opinion was incorrect, because it was said, that if 
the people dispersed before the object which they had deelared, 
and had in view, was committed, it could not be war. Anof^r 
objects to it because you say that every unlawful asaemblagej 
would not be an act of war. Now, Sir, all that we want of tSej 
gentlemen is, that when they look to particular words itt the 
opinion, they will look to other parts ol it^ in order to e2:pIaiB 
the reason why those words were used. 

You farther say. Sir, in that opinion that the mere enlistmeoi 
of men is net levying war ; that troops must be embodied : that it 
is not sufficient for men merely to assemble, but that they mastj 
be formed into troops and be embodied, and org<mi%td, Now, ap 
ply this to the generality of the word " j^ssemblage/* land theii 
see whether any qualification caii fit it to this case, without it 
has the main ingredient of actual hostility attached to it. 

You say thatlevying an armed body of 7000 troops would wt 
b^ an action of war, in itself: that troops may be levied, with- 
out war being levied, (see opinion, sect. 40, 41.) . It is true tiiM 
the worthy gentleman who spok<c yesterday, with grea|; ingeuuitjr 
said iYiviiwar did not mean war, but tbattoar meant making « 
soldiers. He also says^ that the intention is, ordinarily, the eri* 
deuce of the guilt, and that, with a proof of tb<^ evil intcntion,j 
some trifling circumstance might be transformed into cuili-j 
such, for instance, as the making of soldiers. He read from < 
a dictionary to prove that levying war, was nothing else but levy- 
ing soldiers, and (consequently) that levying one soldier was 
levying war ! Now, 1 think, it syilogistically follows, that " le- 
vying war," within the Constitution of the United States, i* 
making a soldief, and that war is only a substitute for enlisiiqg 
a soldier \ 

Now, Sir, if we read another dictionary on. the subject, %c 
shall find, that the words, to '* levy war'"* mean,./i) make soar, it 
to faise war, XAsh.) I should have thought, indeed, that "com- 
mon sensef' would have p^t this question to rest ; and that ^h^\ 
conversation was held about '^ levying War'^ it would not besup^l 
posed to mean levying soldiers: if it had been so, i should \kVft 
supposed that conimon parlance would havB pointed out an ev^ 
• d^at disiin<rtion between th-e two> I s^hould suppose that leyyifll 
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.,5yaj? could not take place, until war jictuallj' existed 5 andtilat 
' ievyihg of soldiera must pre-exist to the state of* levying w^arf 
, The opinions of the American Judees are found to combat 
tho3e ofthe gentlemen on the other side, as t6 the flexibility of 
the terms ^^ levying war/' The opinion of the Supreme Court . 
/.js, that treason shall not be extendi^d to doubtful qases. Th© 

- opinions of Judges Ijedell and Chase, in If ries's trial ; and 
, that of the Chief Justice on the motion to commit, all corrobo- 

, ^ rate the propriety of that position. I never did expect that there 

^ would be occasion in the United States, for a labored argument 

, . to'taice plac^ to guard against the dreadful calaknity of constryic- 

I five ^rica^ow; because I thought that therf5 wa^ such a settled de- 

'^ tefitatio;! of it fixed in the breast bf the people of ^nierlca, that 

it was univerBally detestable^ and that ii would hardly be ad- 

> vanced by genilemen, less leatrned tha^ . the gentlemen of the » 

* other sidi, in the dangeir tq which it must inevitably lea>d in the 

pjiited States. A great writer (Montis^uieu), from his own. 

experienGg, says, that the doctrine of " coust|'Uctive treason,*' ia 

. sulficient to make any government degenerate* into arbitrary 

" power. Sp. L. b. 12, cn» vii. and 4 Bl. 75. But the danger 

i growing out of the tyranny which constructive treason may ge- 

-^ n^rate, even ^nder the government of England, and\ a concen- 

tratioq of the jmischiefs attendant upon it, is exhibited in the 

. melancholy catastrophe of Lord Stanord, where those very ^r- 

\, ^uments ajre used which the gentlemen hive indulged themselves 

V >n this prosecution to use", gee 5 Hume's England, p. 31..ch. 54 j 

[ Hay^ 408 ; 3 St. Tr. 101. There were miny things t<> be s^urc iii 

./ thai ciise, which did not resemble thip; but there are many i^hich 

do; and wliercver the resemblance is, your Honour'ia can apply 

it ' I will only observe, that he fell a victim to the ispnstructive 

meaning of the common law, and that if this constructive doc- 

'., trine were to be introduced here. Colonel Burr might sufier by ifc 

aliso : for it is equally dangerous here to what it has been in En- 

'. .gland, ,if circunistaiices.and times were similar. I shall not 

- weary the patience qt the Court by applying the cases where they 
■, are analogous. . ' 

../ There are two or three definitions pPxoar to be found in Pufr 

^ fcjjidorfl^ p. 8 J and 1 Inst: ^49, " wheii, by invasion^ or rebellion, 
►;. the course of justice is stopped, then it should be adjudged^ time 
%' ,of %ar/' Now, if you test levying of war, Sir,bythis^efimtion, * 
. you must naturally enquire, when was the course of justice stop- 

, ped } Judge Crancbj^ays, that the most comprehensive definition 
of^* levying war,^* requires, as an ingredient, the assemblage of 

^ pen, ready to act ; and with intent to do sbme treasonable act"; 

'^ and armed in a warlike manner : or else, in ^uch numbers as t^ 
, ' supercede the necessity of arms — [opinion irt cases of Bolman and ^ 
V .Wartwout.j There is nothing remarkable in this opinion, that 
'. pouldi^vor the other side, but the Words " ready to act •/' but, 
jsurely, the Judge strongly presents the idea that their purposes 
\ i. ■ piust be determmed upon, and they must be in action towards 
the exepution of them! It therefore follows, that such a meetr 

^^ |ng as was on BlanneiJi asset's island, purposing to go against 

] Jjew Oriels, must be an absurdity. ^ s,, 

; .Referring to EnjgUah ca^es^ Sir, l woidl adc if tier^ were trer 

4-'' ' ' '.(. 
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^$ person prosecuted for levying war, wliere that person wiu t^ 
found in the asscinblage, *' rea^ to act >'' The State Trials d« 
not exhibit a case of the kind. In the i-ebellidh of 1745^ the^ 
were instances of persons being prosecuted for overt aets at dM** 
ferent j^laces: but it was invariably fot^nd^ tha^ when the eri^ 
dence did not come up to full proof at that place> (either bj ae- 
tual force or intimidation )> that the case went otf ion some o&er 
efihe counts ; or ;judgnient was given for the prisoner. 

Now, as to the indictment. When this jiiry Wing in their vec 
diet; if guilty, it must be in" the manner speeifiedTin the indipi* 
ment. The jury must speak jesuistically, rfr fabscly, unless tlw7 
find every thing stated in the indictment toi[)e true: it is neces- 
sary that the indictment should state the act of treason iromiti 
commencement to itsconsommation. Any indictment that chargM 
an overt aot^ abd yet omits th0 circumstances attending that act, 
trautd be vicious, and eonld riot be supported* And can all tjua 
be mere form f Must it not be proved in matter of substance as 
well as form ? What is the substance, but the acts done I I ai 
• whether .a jury can give a verdict wpon any mdictnaent that i» 
equivocal in its meaning? 1 ask whether it is consistent with 
reason, that an Indictment should charge a treason In ma]ucf| 
preparation for war, and yet not char||e an act of w^r f Nceil 
refer you ^ precedej^tsi Sir? If yoii look into ^ny indidwrf 
on record; you will find the word? ^^ prepat-ed, j&btained, an^ te- 
vied war," &c. All these things are miners of subst^ce sad 
must be proven— it sliould state that the war %pas m^^de^ 

We now come backi rhJiy it please your bonour'Sj, to the GoE? 
atiiution, and here we say that we .have evidenee eufficientta 
prove, that the Cpnyention had some m^^^ii^s ^^ their work of 
eontroling ih^ national legislature from extending the doctrilie 
ol* treason, cither eonstfuctively or positively : they also had a 
great object, in view in corttroling the judiciary. Two witness^ 
were viiiade necessary to th^ production t>f a verdict fbrleyyipg 
war. Now these words, *^ Zcw^fff^ «wr," were used in the Cp 
stitution ; and I will venture /to say, that no words in thefinglisli 
language are better understood^, generally, either by the hijgMfii 
lOr the lowest. The question .then seems to recur to misti, whether 
the Convention meant to adopt the word war in its ordinary ae- 
eeptation, pr whether it meant to seek its import in Englafid, 
under the bloody bo^ks of Jeffries and Cpke'js judicial reigns, i 
^hall rejoice to contend, that our con veniien meanito refer it to 
the ordinary acceptation— its po|Milar, eligible, and une^nivsprd 
•ense. The legal sense nf a wcrrd is the hardest thing in the 
world to be sought for. AecOudin^ to th^ Engliish bo^a,'it 
means every jkhing, and dny thing. Tt opens the best blood ttot 
ever ran in the veins of finglancT; and it eloses the veins i)f the 
veriest wretches (Je^^es; &c.) whose blood ought long befoj* 
to h^ve run. Thus^ the<5on|licting tiroes , and men have wrench^ 
the word *f war,*'* to answer any and every purpose. L therefore, 
ispeak it with confidence^ that the €onvention nevei* eoutd t»vc 
xnearit a construction to be placed on a word whi|gii thpjjr asei 
that has been so nften di-enched in the best of blood. Th^r«fo»# 
if the technicafl senee must be refeiired to, it'toust be refer^jBifio 
4n ioto, and every person irbo has done like ' Lady laBje; tf «ttt 
be a traitor rf-*; ' 
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lifit>>Sir> it h said ^at we. are robbing tbe jury of i^eir riflii^ 
*^-Uiatif you do not let'thig erideiice go io them, you t^ike the - 

' ease out of their handdr^-that it is a questioaof fa^t and of law ; 
and that, therefore, if you take to yourselves the ^hole question/ 
yau must be guilty of oppression. ; 
' I am really sorry to near such a laboured attempt to infuse 

; Jpalou9y into the ininds of the jury. I indulge mysfelf with the 
tliought that this jury is not prepared fd^r -a cannibal feast r and 

; that they arejuot quite so hungry for luiman life. If they dioold 
thirst for blood, (which I have not the most distant fear of,) the 
inoment that they are about to put it to their lips, you will snatch 
it from thera^ No> Sir j . the jury need not be ashamed, nor need 
4be counsel, that you are about removing the privilege of jury^ 
and that the time of a blood-thirsty JeiTries is returning ! 

■\ Your owa decision has been quoted. Sir: it is reminded td 
you that jpu said> that this was a question which comprehended 
iaw and fact You never said anything more correct in your 
fife :. treason must necessarily comprehend' ^^n^ and fact. M^heii' 
erer a judge shall assume to himself the right to decide where a^ 
fact is su&ciently proved upon good evidence, he goes no fur- 
ther than his duty, whatever appr^ensions the gentlemen may 
Bgure out to you of the fury of .sboie future JefTnes. It is most 
assuredly tiye province of the judge to guard the prisoner from 
imprope*^ evidence at all times. When we prefer the 4]uestidn 
bf the sufficienqy of evidence to the j^ourt, hdw do we dispose of 

• the question of fact > Why, S ir, we concede the facts as they are 
Inade out'^ ftx patte), by their own testimony^ whether it be U^ue 

ika false : we are constrained to admit the verity of the evidence, 
jrhatevcr it might be. That being admitted, we stand upon pre* 
cisely th« same ground as a demurrer or deed. A deed cannot b# 
doabted ; the tvidence is before the courts and it cannot be va- , 
ried: The court can decide upon the evidence of a deed, not 
oidy because it k written, but beeause it is intelligible. Now, it 
can make no di&rence as to the facts, whether it be in writine; 
'or iq sound of words, if the court hear Jboth, and both are ad- 

/mitted to ^o to the court by both parties. Againy in civil cases^ 
Vhcn testimony is given, the plaintiff inay> whenever he chooses^ 

: demur to it ; but he must then achnit of the faets stated in opea 

6ourt, whether they do or do not amount to whait they ar^ sifted 

ko h6^ In eriiiiinai 6ases it is the same. Upon what prineipletl 

tc^ati you driaw the distinction .> . 

And wherein can be the injury of it? I never shall epnten J 

Hhat, after you^have decided the question, the jury may not go 
•out, and, if they please, (Snd in Opposition to you; and I never 
AM contend that you have a rij^ht to give an opinion tinon alt 
the evidence: but when there is dependant evidenCe> the suf- 
ficiency of that dependant evidence must be decided upon by the 
court, whenever an appeal is made to your decision. They are 
not to decide upon the weight of the testimony, but the import of 
it, arid the effect of that imports 

What argument would the gentleman use ? Why that you ar« 
About to take the case from the Jury, or, if you do not tike the 
whole case, that you will take a part of the case from them 5 and , 
jjbhat the jury must judge whether the cosnectioa betwe^^ (tm . 
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^ap'ties wj(8 sufficieaily made oiit or not. Seci'l. Eairf, 66, ^t 
'hat powtiba ia declared with reference tp authorities wMcb* 
oaimot be denied. 3ce aJso^'p, 66, 67^ Batne book. It is a^tme' 
tended to be denied, nor did I suppose that aniy body would aeny; j 
that the q^uestion of treason or no treason, war or'nb'war, Wa«t(i | 
be decided by the jury, upon the facts; that is properly the office J 
of the jury to decide. But wherever the law dt i}xt case shotf d 
t»ecpme a uuestion^ and the facts are combined with tic iibgal 
Queation, then it is the office of the judge, atid of faim ai^nc ti 
decide upon^that branch of the case*, whenever the iiccpsfcd shall 
subniit it ; fni whenever he shall dubjnit his case upon the law,hc 
is, under the necessity of admitting that all th<e evidence is ti*ue; 
¥nd it would leave it iin tKe same situation as though the jury weie 
to believe all ihe facts to be true and submit the law of the ca^ 
tp the courts If it were not at feqmetimps the officfe of the court 
to decide, verdicts in different stdtes and at different periods^ 
|would be as diversified as it is possible f6t them to be made ; and 
there would be no sort of uniformity, e^^H in similar cases, ^fr. 
."Wickhaiqi has put a y^^Y strong and apt case-^the actof aj^rson 
lirhois aA agent and biilds hife p^rin^jipal. Perhaps it is in a recfeipt, 
an obligation, or a deed. /The person who atttthpts the introdnc- 
zipn of this test^moz^ is^stbpped at the threshold to fenguire whc- 
ther it was a proper. delegation of powers to the agent' Now, Mr. 
Wirt admits the proj?riety of this, but he says, that tfie deiegktion 
of authority is,i,4} be judged of by the same jury as is to decide the 
<jase. Kow, sir, this is attended with inconvenience 4ri4 nullity : 
the court directs the party to prove that there was an actuid de- 
legation of authpritj' ; instead of this, he goes on to ttc iaiockery 
bi' calling witnesses for another purpose ; and th^ he says this ii 
good proof- What situation is such a person in f Why; he is left 
>rhere be Was^.exactly, and nothing is done. Instances are so 
i&bmmon in which the court interrupt the party from prbduoing 
dependant evidence until the principal dvid^nce i?i giyin, Jhat na 
author thini^ it worth while to record ariy thing aboiit it^isxcept 
there^re other things combined in the casje'; hence it ij&, thj^ wc 
JBnd SQ very little, said : but reason and yesults will prove the 
inevitable necessity of the practice. Is it not invariably neces- 
^y that where a tract of land i$ in suit, that the title to thai 
larm should be proved before the boundary necd'be set out ? ^ We 
have properly authenticated and daily experience of this sort oi" 
eases. . : , ^ ^ ■■.',.,..■'.•'*. [ 

_.I believe there is a case to fee fiirnii^hed from the cdtinqil cham- 
Jber which is infinitely more stiroxjg than that which has bfeen 
jmentio^ed. [Mr. Botts here referred to the cuse of Oatewobd. 
The prisoner wag. indium ted for murder : the deceased had come tp 
his house, and had abjused his wife arid daughters so much that 
he determined ujwn his death, and kept his gun loaded. The 
wext day he caine, and immediately the prisoner shot him whilst 
on hiJ5 horse r the deceased was a vagabond, the prisoner was a 
jperson of respectability. It was in that case argued by ihe pro- 
^e<^utor that there was malice aforethought. This was, a question 
pilaw that the court must judge oi^— whether th ierewaa suflicitnt 
'time for the passions to subside and cool, or n6i, before the actual 
homicide was o^j^tted. Mac Si ally, 546 to 549, w^ read oii th? 
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Baoject, t<5 prove thai tie court wcr^^ oialiGe dfpriB' 

thougitin all casesof inurdcr. Here the fact wai3 proved arid [ 
reference was made to the coort, whose province it Wag to diecide' 
J Ujpon that poiht.v Something was 9aid about' uflurpation, but it 
, Was not admitted to be an usurpation, the fact being first admitted; 
\ It is really strange, >8ir^ that we should be obliged to pursue th&' 
"q[ae[sti<)n of whut is war^ since the bobk^ wfe have quoted wiir 
, Bufficientty de^elope that question: The books too; are fuir of^* 
. cases to siipw the imivf;rsal ]principlej that wh<!5n a statute d^-" 
. fines any/ofience, tlie construction or that statut<^ belongs to thrf 
{ couFt, ^nd that the question of iaW^ also ^s exclusiYely the pro*" 
■ vihce of the court to decide. Sec Lekch, 42f!, 430. 2 Strange/ 
i yi?r. 2 Hawk/321. ^Strange/ 4^7, 498: 2 Btirrowes, 401 : ^' 
• StJt^^e 680. Here it appears that allpersons addicted to profane 
'f, swearing should be punished j now it was the busirie^ Of the eourt*^ 
td determine whether the; Use of certain wordis was profane 
I swearing pr not. So with respect to unlawlul ^a;«2%. The 
' co^irt were to. decide ulpoh^^^^^ 

What is the situatibli of this particular cJase ? ' The ^ritnes^e^ 
have deposed tp certain facts : there can be no doubt upon thos^ v 
I fact^^ because we admit them ; therteforfe, all tHWt is nowncces- 

V fifeiry, is to apply the law to those facts. The question is thud 
[ feft DaJketTto the coyrt^ who must necessarily decide tipoii the 
I, question cf laV^. ^ Thepj, sir, I ask, what is taken from the jury f 

Aftelrybuhavedecidea the question, I ask \^hether the jury can- 
^ not reverse your opinion ? ^^Ithdugh the jury hi ay ask your in- 
J atractioh, caimot tneyfiny in opposition to it ? But, sir, was.it 
.; ever isaid in a court of justice before, M«^ because the jui'y re- 
quired a question of law to be dedded by the dourit, that therie- 
iore the case was tkkcn put of the hands of the jjury ? In the cast? 
6f Frederfcksburgh, .whiere all the parties were extrenJely tena* 
iious of their constitutional rights, the cburt did decide upon the 

Suciftioh, which was accorded ih^ ^^illingly by the prosecutor and 
lie jtiry : they considered it of the last importance, to settle the 

V point ^rceably to law ; becau^ they knew that it would be called 
^ Up as a precedent. But though the case wa^ decidedly against 

the prisoner, tKe>court, jury and bar, joined in reicommending tA 
mercy, under the expectation that mercy would be extended. 
",■ ■ A great deal of tinselled remark and gaudy declamatioii' have 
been used on this occasion, by both the gentlemen who have 
I spoken. I do not ipean to apply harsh and improper expressions : 
y tne gentlemen w^e doing their duty, according tb the best of 
. -their judgement, but they were Actuated by u strange persecu- 
ting bigotry, jnto which thdy were beguiled, and which they 
have evinced throughout the prosecution. I do not ascribe thi^ 
to any want 6f humanity, patriotism or virtue ; but. I ascribe it 
to the situation in which they haVe been placed as counsel, and 
xo the influence of their zeal, begotten, as it is, from opposition; 
4nd growing, as it has grown, out of a spirit of party, aud mis- 
taken circumstances. Whatis their language ? *^ Why'fehould 
Vre uot be^ permitted ^o hear the eyidcnce ? why Uot let iHe whole 
case com.^ 0»t ? .why should not the couhtry be gratified with a 
knowledjge otthe whole transaction ? whether the evidenpe be 
^eqcrcd, BselesB, or vrhateyery why will yoti rAot submit to a 

... ■ ' '■ "•'*•■■ '■, '^• 
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iitticlanger ftiipriaonment to gtye this gratification !" See 4 St* 
Tr. p. 177 Sir Joha Hawles's observations in Colltge's caaei 
The Attorney General said that if the prisoner was innocent^ it 
Was no matter whether this auxiliary evidence be introduced or 
hot; for that his innocence would appear to the court ; and thai 
the court could take the course to discriminate what was^ or 
what was not regular testimony, be it what it would ; and there- 
fore the whole of the testimony should go to the jury. There 
we see that the Court were judges of the evidence. 
- But> Sir, in this case, we do not want to exclude the evidence 
from public view ; we Jcnow thkt, by our motion, wc are pre- 
vented from giving exculpatory evidence, that would clear Ooi 
Burr; but we do confess that we want to save the. time and 
trouble of hearing 140 witnesses. It is not the wish of CoL 
i^urr. Sir, to combat news-paper pnblications by producing tes- 
timony, (which he has here present,) some of whom would div 
close false oaths and false cvideuce in abundance^ but he-does' 
not wish to take up the tirac of the Court, although he knows 
the correctness of his ground. 

1 thought> and I said, that constructive Treason in any gov* 
crnment^ would be dangerous — it was said, and aiHrmed that^ 
thouo'li constructive treason would be dangerous ia £uropc, ii 
could not be so in the U. States, because the people here are 
savereign and they certainly could not destroy their own liberty 
\y arhnitting improper constructiott to laws of their own makings 
Of the truth of this position j^ I am dubious. 

I never can conceive myself to be at liberty to specie slcnderfy 
©f characters, until those characters should come out t-o tie world 
as worthy of ignominy. - I cannot be guilty of the injustice of 
Bayinc, that a witness has perjured himself, until i first exhibit 
it to me jury in such a li^ht as to make it evident. I shall, how- 
ever, go into some examination of the evidence that has b^en 
given, from which you will see whether yon can make a treason 
from this circiiilistance, without the inevitable denomination of 
eonstructive. 

1 will follow the example which has been furnished to me from 
the other side: those gentlemen have suj^posed eases to exhibit' 
their argument to the court, 1 will also suppose a case ; and if in 
the examination of this subject, 1 sliall not exactly ilt this case ; 
or if I should speak of ^hat bad and vicious charadters may do^ 
in after timies> to vent tlieir malignity, agreeably to the doctrine, 
which has been advanced by the. prosecution — ^characters and 
(bases to which I will not now liken this beibre tlie court, may be 
brought forward, without any immediate allu^n. 

[Mr. Botts here went into a lengthy view^ in the nhstract, of 
what damages might be sustained to individuals fax)m a conttrnc- 
Hon of treason, or any otiier Crime, to suit the will and wishes of 
.a corrupt administration, not referring to persons or tTmes, but 
consequencecii, when reason and justice were left out of courts, 
and passion-envy or malice substituted : he mentioned the evils 
which might accrue fiom the suspension of the writ of, habeus 
x^orpuB, and what corrupt judges might do, -if they i^Bowed the 
example of former cornipt judges in England ^Bte Quoted De 
li^me, 11% and tfee deaths of Socrates, Aristides/ Byn^ h^M 
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EBustrate }i}i position; that when rwlcjrs nuhmiit^ to pupular 
fary^ and tire clamours pf the Korereign pci^pife; no individual 
tras safe. ' He observed, thai the irnportanee of tiiis case had ex.-: 
tended the necessity of abstract reasoning far beyond any limits 
which he had prescribed to himself, and he hoped the good nature 
-of the eaurt would afford ah excuse for his having selong troub* 
led them upon what might not hav« appeai'ed so important. 

He continued in the application-^- Will you charge Col. Burr 
with an overt act of treason I I suppose that the gentlemen will / 
not pretend ta charge him with an overt net, where there was no 
ovicrt act committed : and if it were not committed where it is 
charged, it is the same, as to this proseeution, as though it had 
been coflamjtted no where, Th^rcfpre, if it were not committeiEl 
at that plstce, it is not before tl^e court and jury/ because the in- 
dictment speci^cd a plape. Throgmorton's case waa referred ia^ 
and some inferences were deduccd> but it is a pity that the gen- 
tiemaii had not read a little farther in that hisk>ry, and he would 
have dis5Coyered, that his question and infer^ces would not have 
answered his purpose. 

Bat, eir/we nave three attorney general*, &o. engaged in behalf 
9f the accused. Now I dbould suppo^ that wheu t^ar was the 
subject, oneeood brigadier general and lieutehant governor would 
beequal to lour attorney generals, I must confess; howcTeTjf 
tliat in this affair />f war, the gehtlpmen i^ngaged on the side of 
the pro^e0Utiou have, not shewed their maitiitl ' prowess i that^ 
jlioweverj does not arise from a wantnf power, but either froiri 
thteir want of knowledge, or the badness of their cause. 

But, we have three times the num:ber or counsel !^ 'Now; sir, 
\, what have they ? The laws of this country know of but one to be 
engaged in a criminal prosecution, wkilst there are always two 
allowed to the defendant. Since, therefore, the public have ex- 
ceeded their number, X and that upon public expenoe) how caa 
they hrin^ forward a charge against us^ whos^ only interest it is 
to defend our innocence. / ^ 

But Mr. Wickham has b^c^h ehargcd with advocating the prin- 
eipies of common law at one time, and of resisting its introdiic- 
tion at another time. Now, how is it with the gentlemen I They 
say that When words of legal meaning are used, you must apply 
to the source fjfpm whence thes^ ideas sprang; and.theHBlbre, 
from that source, you must collect your opinion. But what will 
' ^ou find there ? Why, sir> you will discover that the judges 
f "were of different opinions, and that what aniajori ty of them said 
, Was, irrevocably, law.. And what inference can we draw > Why 
the authorities are taken from old mustly law books, whose con- 
tents campVize technical latw terms, and' whose meaning is inex; 
plieable. Why did not the gentlemen at once come out and da* 
elar^ that this tecknical import waif to be applied to the constitu« . 
tion of the United States, for a definitimi of ^ hat was levying war t 
; Ibr really their argument referred to. thp very doptrines which 
' ^ey have condemned in us ; and which we think equally ^^§ti* 
ous that they would h^ve us believe ? 

I hope Mr. M'Rae and Mr, Wirt will not take any thing that I 
8»y amiss : 1 wia^ to pay the utmost respect td my t)retSrcn at 
^fb^r-^d to tiie.€t)urt > I me^nisoffficncelso^ithcr^ ajid Jbopenq 
I ' ■ " - \ - '."■ ' ■ 
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ptkncewiU he taken, if a word should he dropped wbich n^l 
be supposed amiee. Let this be my general apology. I hate 
frequently done as Dr. Franklin did, when he said grace at ih^ 
table Qver the meat/ which he intended should last all the jear. 
So I must apply my apology. 

But, sir, 1 cannot avoid complaining of soimJchtimehaTingbefli 
wasted on the abstract question in adulation of the President ani! 
General Wilkinson. Now what can be expected from adulation ; 
but to furnish a ground for investigation of character ? And par- 
ticularly so, as it aifected the guilt of the accused. I should n«t 
ctomplain of their adulation ypouan^ characters, if it did nptafibct 
, the accusation, even though they were to speak two or ihm 
hours more in strains of adulation. They complain dreadfully of 
us, tiiat we turn accusers, instead qf defending Col. Burr; mi 
.suppose a reversal of the natural order of things, as ihough. h 
were, in all respects wrong, and the prosecutor in all respect^ 
right. This opinion has bpen always common to public prosccu-, 
toi's. In the prosecutions in Iielsfnd, we see a Sir Charles. 
Asgill,anO'Brian, and a Syrr, who were all public accifflw:^,! 
and who vindicated the propriety of their, conduct. Those per-' 
sons though, were charged by tljc accused, and proved to bej 
guilty, it was not, even then, so miraculous a thing in apios?- 
cution, to accuse those who had so falsely accused aprjsono'J 
And therefore the gentlemen roust excuse us if we inention-anyi 
thing respecting witnesses who may be brought against us. ' 

A gentleman has complained that the government has l)eca 
unnecessai-ily assailed respecting this pro sectitioa. It is tnie 
^hat some gentlemen ergaged (diii^ring from me on poliHcal; 
pubjects) have, in the honesty and openness of their JheM't^ cx-^ 
pressed themselves in opinions which other gentlemen may 
puppose to be wrong, as to the execufive: but it is one of our 
privileges, as Mr. Jefferson has expressed it, that there is per* 
feet toleration in the U. States to speak our thoughts, and cer- 
tainly then, there can be no evil in expressing opinions in a cowt 
of justioe, where an important case is pending. 

Mr. Wirt^ began with veiy fair professions, that as he did net! 
entei'tain any rancour in his heart against the accused, bo, no 
inducements whatever could isxcite him to enter into any jffl- 
proper procedure in the ca$e. I really could wish that the gen- 
tlemen would not make professions j but, if they will make 
professions, 1 hope it will be conjridered that they make them in 
iiiieir otheisj character, and not as men in common life ypouW 
speak. In this fictitious character they are boupd to eupport tic 
principles which they now avow : but they are beguited into tlic 
ease, which I am sure, had they observed it, they would ha^* 
abhorred, if they had looked into the transactions with prop*^' 
eyes. Sir, the centlemen are subject to infirmity— they have 
infirmity; and ii they dcpciid upon what they think to be justi- 
fiable doctrincy they will find it direcily in contradiction to their 
Brolessioiij 'if they persist in it, it may tend to increase tbejf i 
delusion, but it cannot answer them any substantial purpose. [ 

I must give my friend, (Mr. Wirt) if 1 inay be permitted to 
call him so, the highest credit for his ,ele^^t anpl, intellijeot 
speech ; but I could not Jl?ut observe sojai'e-tr.^i of a spifi*^ 
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ingoiry *» it- I will illustrate it« When he agreed thitfc w^ 
mujst necessarily admit the truth of er^ry ihin^ taid in evidence 
in opposition to us^ we kiiew that we were obliged t© submit 
ourselyefi to the mercy of those gentlemen, in a great degree : 
- for that )>y it, they could derive information enough to in eet every 
iliing we could say on the subject of testiiiiony. We did not 
however think that Mr. Wirt would have taken any unreasonable 
wad unfair advantage of the power which we gave to him : we 
supposed that he would follow the footsteps of the gentl email wia 
preceded him. He and Mr. Iiay<iid at nrst decJaie^ that it Was. 
their purpc^se to begin and proceed in the most '* lucid" manner- 
first at Wasbitigtoa ; thence by regular steps, to Blanncrhassef a 
Island ; and thence to New-Orleans. Mr. Hay was also good 
enough to acknowledge anoth<?r thing, and that is, that none of 
those persons who went down the river with Mr. Blannerhasset 
0V Cof. Bnrr, knew for what purpose they were going ; but that 
they were put off with promises of information at the mouth 'of 
Cumberland ; and, in nne, that they were never told, ^ow, it 
will appear extremely difficult indeed -to talk of a man beings 
.enlisted, before he arrived at BlaimeJt'hassct's Island, when they 
did not know what they were going about> and when they had 
^0 olficerj;o govern them ; and all that you can discover about 
their organization, is from mere conjecture ! Mr. Mc Raesup-^ 
poses himself to be at liberty to suppose, that those men who were 
at Blahnerhasset's Island were enlisted ; but, whatever he might 
fee at liberty to suppose, 1 will say that he cannot prove it. Kow ^ 
0n thei^ontrary, jyir Wirt supposes himself to be invented with 
ihe character of coi^ff5g/,andL speaks accordingly ; bm does not 
«peak as a wflrt^ be does not ma!s;e those tacit acknowledgements 
-made by the other gentleman. 

Mr. ff^irL F understood this motion to be, tp exclude all far- 
ther evidence. A part of the ^ vide npe meant to be introduced 
is^ to prove how these men were procured in Pennsylvania ; and 
that they did consider, and call themselves, *^ Burr's menj^^ and 
t^at.he didtsike command of them, as his men, at the mouth of . 
Gumberland : I believe that all this, at Ipast, will be proven. 

M,r, Burr. Whatever the genl^men have suppose q, it ipusly 
for the moment, be believed that they could prove. Whether 
they have extended tlieir suppositions tpo largely or not, qannot 
at this time be a question, since the argument must proceed upon 
that bsUis. The gentlemen were not correct in their mode, let 
- their imaginations wander wherever they pjease. But, let them 
all^e, with however mbch confidence, still they cannot thinfc 
this a proper question for the jury. 

Mr. PFirt, 1 should 'not have interrupted, if the gentleman 
bad not questioned rny candour and veracity as a gentleman !— 7 
Jle says that these ar^ things that 1 said I could prove, when t * 
knew that 1 eould not pro v^ it. Does hfc mean to implicate Jtnjp 
honour as a gentleman of reracity ? ^ ; • 

2,lr, Botts: I will answer the gentleman. I always say an(| 
do what I think is right, regardless of consequences. 1 have no 
hesitation in declaring th^t every word I said was correct ^ but 
1 had no reference- whatever to ihs integrity of that gentleman 1 
I can attribute nothing dishonourable to the gentium sta: he eon-^ 
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tended that the bare act of enlist isg Soldiers was sufficieni to 
prove the ijitcntion; but, if that be the case, what is te become 

' of the opinion of the Supreme Court, so much relied on ? Tliat 
opinion says, that an assemblage should be formed, in order to 
compose an act of treason. >4o\v, in England, where intention 

. constitutes the crime of treason, any thing may be called an j 
overt act: but, where the crime does not consist barely inintcn- j 
tion, but of an aot of war, there n^ny act cannot be construed to | 
»n act of treason. i 

Again. Mr. Hay iias said that; xthe potential force used on ^ 
* Blannerhasset's island, might have been brought to operate either : 
in Wood County, or at New Orleans. Kow^, it could not he ; 
brought to operate on Wood, because no act of war was, or could 
have been intended there ; and whatever might have been in- 
tended against New Orleans, was yet but inttmion, which cannot 
be construed to be an act of war . Potential force then could not i 
make an overt act of war. 

But, Sir, no accessorial agent can be convicted, until there 
shall be produced in Court a record of the conviction, or out- 
lawry, of the principal. — Gilbert 8(33, 864. The reason is clear j 
"because the principal might have an opportunity to prove his 
own innocence o!^ an act charged, which an accessary couli not 
do. No man can be supposed to be able to bring an act in so 

. clear a light, or do so much justice to himself, as he who was 
engaged primarily, in that act. Mr. Wirt has admitted that, if 
Mr. Burr is not a principal actor in this war, he cannot be eon-» 
victed till the record of Conviction of the principal shall be pro- 
duced. But, if he be an actor, whether he be a principal or an 
accessorial actor, w^here was he an actor ? Why, certainly, where 
the act was done, and where he apted. Thus, taking the gentle- 
man in liis own way, it is impossible that Col, Burr could be 
tried in Virginia for any act, because he cannot bo proved to 
li^VB acted either as principal or accessary in that State, 

But, haw does the gentleman make him out to be an actor ? — . 
Why, he says, that Mr. Burr is, to these people, as the Sun in 
the Planetai'y system ; tl^at he afforded them both life and light ! 
But, if we grant all this — h#says more: he has drawn a most 
frightful picture of Mr. Burr's guilt : but what' does this hide- 
ous exhibition conic to ? Why, whether a man bca principal or 
an ;^ccessary, does not depend upon the moral turpitude of the 
olfeoce; but it depends upon the class of the acts which the de 
iitiiticu of the offence shall produce. . Upon the doctrine of the ;j 
geiitleman, a man may be considered as the procurer of a mur- J 
dor J becii^use, by bringing up his child, he may be inattentive to 
his moi'als* by which he may be introduced to the temptation. — 
So, a person who may teach the pugilistic art, and by some blow, 
, the party might destroy the life of his antagonist. Gambling 
may also leq.d to serious consequenees, by the desperatioa to 
which it leads. There can be no doubt but ihe person who fos- i 
ters tj^e sefds of these vices, is accessorial to all the conse- j 
quences ; but can he be termed a principal? There can be no sort 3 

V of comparison in the guilt of him, afldft}f the person who does the 

'act : tJiere could be no guilt in the ageat : but> w^e knpw that ii| 
viuw, him who did th/5 act would have Ij^eu jconridered as th# 
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JrinciptJ, and him only; — others may be considered as fteoeif 
serial agents^ but they may be so fVom their situation or connecr 
tion with their suj5eriors ; such ka writing, a traitorous lett€r> 
&c. by direction of a principal, 

.. Again, Sir. No evidence con be given on this indictment, 
chaj'ging the accused as an actor, respecting accessorial connec- 
tion ; because it is always necessary to inform the defendant of 
the point which he is to come prepared to controvert. — Z Waah^ 
ington's Report^ 179; Call Mss. 104; 2 Hawk. 3S0, sec. 67} 
Mervin ; Lord Audley ^ Earl Castlehaven's ca§e/.l St. Tr. The "^ 
last case I would not mention^ but that the charge was special : 
the persons who were aiders and assisters were charged parti* 
cipes criminis in the same fact. — 192 M'Nally ; Algernon Sidney's 
ease, Cr. Ca. 448, 449. 

CA^V ./i^^/ice.. Is it stated as necessary ? 
Mr, Sotls, i believe not. Sir J but the consequences attend- 
ant will shew the propriety of my argument. By way of illus* 
iration^ 1 will suppose, that a letter had been written 3000 miles 
. off; that letter may make a man an accessorial agent in treason ;" » 
but ought not tht agency to be expressed in the indictment that 
should, at some future time, be exhibited against him ? Nowi if 
he is indicted gienerally for treason, how caii he be prepared to 
answer as to the writing of that letter, or whether he were or 
were not present at any particular time ? He might jpossibly be 
' able to prove that the letter was not of Jiis writing, nor within 
• his knowledge : -at least he was not present^ and cannot be a 
\ principal at 3000 miles distance at the time. 

Again. An accessorial agent in war^ is not punishable as a . 
principal traitor in the United States. For the correctness of 
this position, 1 reftr to the Constitution, which requires the levy- 
ing of itar, before a man can be a traitor at all : and, upon plaiii, 
reason, the meaning is, that no one can be said to levy war, who 
is not an actor in that war : for '* levying war'* is an act. Pro- 
curing war to be levied, is a difierent ofience from levying war. 
I. In England, the acts respecting treason were engrafted upon the 
I principle of commop, law : they restrained, but did not enlarge 
;' the ofience. The statutes then did not ioriginate the oiience, but- 
[ denned and reduced it from a source already originated. Trea- 
son ijhere consists in the principal aoting, and in the accessorial 
acts of others ; but it is so,multifarious> that no statutes have 
yet been passed to destroy every branch which existed at common 
law. This is amply, and luminously treated oni, in Tucker's 
•Black. Appendix B, p. 16, sect. 2 ; sect, 17, S4,"25, 26 ; and note 
' to p. 17 ; p. 19, sect. 31, 32 ; p. 49, sect. 113, 114, 115, 117, 118 j*" 
sect. 126, 127, 128, to 145, and p. 4^ ^ 

In the early periods of English jurisprudence, a question 6c- 
curre4-— When ^ statute created a new felony > whetJier the cir- 
ciun stances pre-existing in the common law, were to inhere in 
the new felony. [Here Mr. Botts drew a distinction between 
principal and accessorial guilt, from the English statutes ; where 
one was^ and tlxe other was not, allowed the benefit of clergy* 
He referred to Foster, p. 355, 356, 357 ; which proved evidently, 
that there was a distinction.] Also, 1 Hale, P. C. 529. He also 
referred to cases of piracy, where the pommoniawef Great Bni^ 
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i^in ei^uld not be in force^ because it w^a & crime hosiis humard 
generis. $ Inst. 1 13. But several statutes were inade relative to 
the offence: '^ St. 4. Geo 1. c. 11, expressly excludes the princi' 
pals from the benefit of cleigy.'^ 4. Bl. 11,72 

Wc understand this to be clear law; and it has been eluci- 
idated by Mr. Wickham, not only from his prodocing thelegsd 
f|sc of the word *' principal/' but from the rei^oning which iie 

. deduced from the Act of Congress, vol. 1, p. 100, sect. S, sect. 6, 
&c. where all incidental ofifeiices., such as misprison of iicason, 
j*nd misprison of felony, are mentioned, and punishments enact- 
ed. There being no common law in the United States^ no coni- 
Xnon laU' principle of a foreign nation can be introduced, more 
than a foreign statute can t and, surely. Congress did not infefid 
to provide lor incidental offences as principal crimes, when those 
principal crimed were already provided for. Sect. 10 to 18, all 
proviae for incidental felonies, which evidently distinguish them 
Irom principal ones. 

I understood Mr. M'Rae^s admission to lie general, that there 
could not be accessories after the fact in treason : and therefore 

^ no person in such a case could be guilty of treason, l understood 
Mr. Wirt to have expressed himself somewhat different— that at 
the time Congress legislated on this subject, there were accessa- 
ries both befo?'e and after the fact. AmAy these arguments, knd 
what would be the fact ? AcceasarieSi both before and rfter the 
fact are offences known in the United States ; because the com- 
mon law had given it birth, as incidental offences; but if tlic 
common law, povt erful as it is, was not obtaining in the Uhiied 
States, one way or til's other, how is it that it could be brought td 
bear, to make the other crimes ? This is making the common 
law to be one half in force, and the other half to be rejected hj 
statute ! How can the Court decide, under such eircum stances? 
If the common law was in force at the time Congress legislated; 
so that accessaries ailer the fact were incidental to the crime of 
treason; then, so far as Congress did do away that accessorial 
t?rime after the fact, s^ far it would have been repealed and not 
in for^e ; but that all cases which were not so rejected would be 
still in force, except some subsequent law had abrogated theini 
Thus, as in the case of Lady Lisle, any person who should give 

' a single breakfast to a traitor must be hUng, whether he assisted 
fceiO.Ci or stopped theic, or net ! . ' , 

It is 6l rule, Sir. in the common law itself, that where a statute 
brcAtes new offences, and declares that the principal, and sofflP 
particular deiined aiders should be guilty of felony; and goes 
*on to a limited description of accessorial agents in partieular 
cases, that no other accessorial agents but those falling under 
the classes desbribcd, can be felonies.-^i tiale, P. C. 235. 

Now tins is exactly the case at bar; the ConstitutioD and aet 
'of Congress have made out two offences as treason against t|>e 
Uniied States; The first act of Congress on the subject deiin«<J 
wlKtt treason 'should be, in the worcis of the Constitution. 1b 
another section it provides punishment for a particular descrip- 
tion Ok nidus, without providing for any oth^f;^ description ; afld 
therefore those not provided for are necessarify excltided. Noi'^ 
if accessorial Oiiencefi are ineiucntal, by virtue of the unionise- 
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Ween the connnon law and the statute law, ihen, ta he mre; 
those not xnentioncd must be govenied by the caniinon law prin- 
ciples; for then all the incidental circumstances of the conimpa 
law doctrine must adhere ! 

Upon the subject, that the accessary cannot be tried but in the 
'^laee where he committed the accessorial act, even under the 
statute (and without the aid of a statute he could not be tried 
at all any where) Mr. Botts read 4. Bi. 303. Keiyng, 15. 2 Dall. 
S54, to prove that the accused must have been present, and must 
Ihave taken apart with the insuj gents. 

The case has been made out in the most alarming point of 
view by the prosecution. Mr. Wickham has; in most reispectsi 
»mply answered it: If I should repeat or euiorce his reasoning; 
i know he will excuse me. Now, sir, if their doctrine prevails, \ 
Jhat accessorial treason can obtain, I would ask what benefit- \ 
/^ijould any accused person of accessorial agency obtain from the j 
jfc Constitution and law, which requites the testimony of two wit- i 
[ nesses to one overt act .J* He may be charged with having con* 
nection with treason in a place he never saw, and with persons 
. he never knew f 

Air. Botts here went into a description of the whimsical story, 
(as he called it) ^Iven by Mr. M*Rae, where a murder was com 
mitted in one room of a house, whilst the accessories were in the 
other part of the house. He drew the simile to extend to the 
seventeen United States, which he compared, in compact, to one 
feollossal house ; and supposed it very easy for a man to be a prin- 
cipal who should be in one of those rooms, when the act waa 
committed in the other. But it has been even supposed to ex- 
tend itself farther : even to Great Britain. Now I must ask the 
gentleman candidly to tell me, how it is possible for a man 
standing in the room Georgia, to be constructively present in the \ 4 
room JhassachusettsI • i xj 

But, my worthy friend appears to be somewhat more at ease 
when he gets out of the house into so large a place as a park, 
where there were persons of the same party as he who perpe- 
trated the act. But these are cases where the persons are sup- 
posed to be immediate actors, and ready at a moment ; or on a 
signal, to give assistance : thei-e the books say that such persons 
shall be principals; but it is otherwise where the person was not [ 

near enougl^ to be in the act itself. He supposes that Col> Burr 
might have been in Kentucky, to give notice when the Philis- 
tines were^coming ! The case of David and Uriah in Foster, 
S61, was mentioned. Inforo cceli, this is true ; 1 have no doubt, 
(with the gentlemen) that David was the murderer. But is ii 
, also true in foro cicidi .^ By no means. But he asks whether 
the sender would not be as guilty as the person whom he aent to 
do the act of murder ? Certainly he would. 

Mr. fVvrt said, he had used that case, in exclusion of the com- 
mon law altogether ; and had considered it upon the principles 
of reason and common right. The next case used was of two 
men coming there to search for an horse-stealer, and one of them 
should kill him, ^^en it was the predetermination of both to do 
the act. The gentleman asks whether one of these, who did not 
the act, weutd n«>t fee as f uilty as the one who did it I In foi:h 
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ciculi h^ would not be guilty at all ; but in foro cceli he eertaifily 
-vrQuldbe. 

Mr. Boits. A number of persons may conspire to levy war,biit 
^ iare they guilty of levying war ? In England, a conspiracy ta 
levy war would be an ofience ; but in this country it is not an 
offence. Here, in order to affect the treason, there must be an 
actual assemblage, and war actually levied. Contrary to this, the 
gentleman contended, t^iat those who conspire to levy war, are 
guilty of treason. 

Chief Justice. Lord Cook says that thcj" are guilty of iiTason 
under the law of Edward Si, biit it is a« accessaries to those 
irho do levy war. 

Mr. Martin. We can shew that all those cases refer to con- 
spiring the king's death. 

Mr. Botts. [believe that there is no case reported in the State 
Trials, where the evidence went to charge the j^erson indicted 
with levying war, without shewing liie actual ^resenc6 of ihe^' 
person charged. This is the iucvitabic current of all the prose- 
cutions that touches the subject; and no other persons than those 
who acttd in the war could be prosecuted. 1 cannot refrain here 
paying my acknowledgment to Judge Tucker, to whose elaborate 
and useful researches we aie mjich indebted : though we may 
have ^one to England for law and precedents, yet his clue alone 
to their application here, merits our warmest regards. From 
the date oi Judge Tucker's researches, 1 d\iiQ the new and im- 
proved light, with which we are favoured in respect to accesso 
rial treason. 

There were several cases read to you, respecting the nature^ 
degree, proximity and transactions to constitute persons legally 
present at ti*eason ; and when those cases were read, the gentle- 
man said that Jie would leave tliose cases to the considcfation 
and decision of the court. This, Sir, was an hard task to per* 
ibrm; and the gentleman must have been sensible of the diflicuU 
ty of it in so strong a light, tliat lie would rather not attempt the 
application of it himseli*. Mr. Botts concluded by apologizing 
to the court. for the patience with which they had endured so 
long an address as he ^ad oilered to tiicir judgment, not dcubt* 
ing but they would do justice in their decision* 

Mr. Hay, ' , 

^ Ma^ a pl:ase vour honour. 

However unpleasant 1 may feel in taking up more of the time 
bf the Court, wJierc so much has been said, 1 feel it my duty to 
oppose sonic of the doctrines which have been %lvanced by our 
antagonists. 1 know that 1 cannot instruct you by my i-easoning ; 
1 know that 1 cannot amuse you by my fanciful pictui'es ; and I 
know th.at 1 caraiot mulvc you laugh by my drollery : All that I 
can do, is to ex{)icss my inipressiio'is on the subject in plain terms, 
and such as I hQ})e will brirg conviction to your minds of the 
iforce of my aigumcnt — all which I ^hall do with as much brevity 
as possible. • 

Before I enter into the investigation of this very abstruse and 
important STibjeet, pc; iiaps it may be as well to oiler a remark qt 
two as to what those gentlemen have said who followed ineiii 
my first remark on ih\^ stiljjcct^ — The eounsel havti' clamojxxislj 
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Called ftr us to predute evidence of an open act of war., '^ Oivfli 
me," siiid one of them, *^ evidence of an open act of Var/* 
Another asks whether there was, at Blanneriiasset's island, any 
roaring of cannon, any rattling of small arms, or clashing of 
; Bw^ords ! Sir, the gentlemen mistake this subject altogether : 
they are taking ground which, by the Constitution of their counr 
J irj^ they are not authorized to stand Upon ; and using language 
I which the Constitution never put into their mouths. The Con- 
; stitution says not one single word about an open act of war I 
repeat, Sir^ that this word is not to be fo una there. And yetj, 
with as much frequency, with ^s ipuch earnestness, and with as 
rauch »eal as thouffh the book was laying open before him and 
every person couki read it, the gentleman Contended for his 
? principle. *^ Treason against the United States shall consist 
h only in levying war against them, &c.^* This is the overt act of 
:• which we speak, and whai the gentleman has repeated over and 
over again must be 'Sum open act of war/* But he has furthel* 
said it must be an openWi^^; Of what ?— Of. wai— of battle, and 
- blajttdishing of arms ? This is not the language of the Consti- 
tution ; according to that, apcY'son must be convicted of ^h overt 
[I act of kpi/ing wax. These wprds will bear a vpry different 
■ meaninff from those expressed .by gentlemen on the other side, 
j, If so, they are mistaken in the very commencement of their ar- 
fgument. These words are certainly most important words in our 
Constitution^ and merit our attention. Will the gentlemen say 
there is no difTerence in the overt act of hvtfing war, and the war 
' itself? If the framers of the Constitution had thought proper 
i- tojnake Treason consist in the open act of war, why did they not 
: say so I If they had meant so, then might you justly have said 
that Ti'eason should consist only in making war against the United 
States ! There is so essential a deference between tjlie two 
things, that it is impossible they could Jiavo used words in so 
unusual a light. When forces are prepared fqr battle, then there 
1 u an *^ overt act of levying war*"* comiiiitted • but, when the bat- 
' tie is fought, or when the pa)*ties rush onto battle, then there ig 
. truly an open act of war. This explanation is not merely found- 

• ed in plain common sense, but it is a necessarily obvioms con- 
; struct ion of the Constitution, and is as distinguishable as is 
"possible from their construction. 

I. The ar2:umc^ts which have been advanced by Mr. Botts, bears 
\ 80 strong a i^escmblanoe, not in Ibrm, but iii particulars of sub- 
-^tance, to those wjiich were urged by the gentleman before, that 
'1 shall not undertake any f/irec/ reply to the positions which he 
i advanced ; but there was one single remark whicii related to our. 
conduct: (not that I think he ineant any thing personal,) he 

• charged nie with calling the attention, of the Court something in 
relation to the Trial of John Frics,^ and the impeachment of 

-Judge.Chasc thereupon. He was pleased to observe that we 
were now advocating opinions which we f>i\Q& reprobated ; or, if 
-we did not, our political friends did. Here I beg leave to ob- 
I 8erve> that the cei^ure upon Jtidge Chase did not flow from any 
I optmon which he had advanced upon that trial, as to the law of 
' yrr^^a^pnj hnt^o^ acgoant gif hi^ ai'bitr^ry ctjsdact.- apd f^ h|s 
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doing the tiling, identical! j, which thi« Court i» bow calM i 
upon by them to do ! ' ] 

Mr, Ha^ here read the article of Judge Chase's impcack- ' 
ment relating to Fries'g trial. 

Now, Sir^ what is the thing that the gentlemen concerned for , 
Mr. Burr, are-caliing upon the Court to do ? Why, to delivers 
opinion upon a question of fact, before that question hasbeea 
argued before the Jury ! They call iipop you to decide whether 
thei'c has been an overt act of war committed, or not 1 and they 
jeoritend that you are authorisjed to decide upon that question. 

Suppose it should bs the opinion of the Court that an ovot 
act ot war has been committed, and the Trial should go 0a; 
and all that evidepce which it is their object to exclude, teading 
to confirm the facts which h^ve been laid before the Jury: l! 
«sk whether this Court, knowing tha- it is not their promise to ■ 
answer questions <}f fact, would be w.iiUn^ to fcive such an opi- 
nion to the Jury ? The gentlemen will excuse rue when I say that 
they manifest some degiee of inconsistferxy on this subject : they 
6all upon this Court to do what no Court ever did, from the cre- 
ation to the present time, undertake to decide — ^to decide upca 
facts, and whicli alone can be referred to the consideration of a 
jury. , ' 

I will now proceed to state to the Court, the impressions wiiiA 
I have 0^ the positions laid down. I cannot however pretend t4 
follow the arguments in their train : ihey were too subtle anJ 
evanescent for my comprehension. But though I could not pc- 
tend to follow the arguments, 1 clearly saw their tendency ) and 
I now jnean to expose them to i\it \iey^' of the Court, with as 
much clearness as ray perceptions arc able. 

The great 4nd leading proposition vvas this — That Col. Burr, 
not having been present at the time of the overt act being com- 
mitted, as stated in the indictment, there is an end to the prose 
,ciition ; no farther evidence can be admitted ; an?l all ihc evi- 
dence which has l^een spoken of, must be cut off. 

In reply to this proposition, I make the following preliminarj 
objection, that the motion is irregulaf and unprecedented. 
They cannot find one single case in the annals of judicial pro- 
ceedings in Great Britain, where a motion has foe^n mad€ % 
give any jurisdiction to the Court upon a question of /aci; and; 
to exclude evidence, direcfly relevent to tbe isfue. Now, Sir,; 
t^e evidence which we mean to introduce, is direV^tlyrel event to th^' 
* 5 sine : v/e mean to charge him wi th kvying war,vi\th the overt aclJ\ 
levying war : and we contend that uie evidence which we harej 
exhibited, will shew the truth of tiie allegation con tainetd. Tb^l 
evidence is ready ; and yet the gentlemen would fain satisfy the: 
Court, that they are authorized to exclude this evidence, by ta- 
king to themselves a po^ er which never was taken by anj 
judge — to decide a question of fact. It may be supposed that I 
speak with more confrdence than 1 ought to on the present occa- 
sion ; but 1 do not, 1 will tell the Court why I have that conii- 1 
dencc. It is not that I rely on the extent of jny own informatioD.; 
or understanding merely -, J>ut}, I ajm certain that if such a cts«| 
did cxif^jt in the annals of Judicial History, it would be f«r- 
liifehedby gqme or other of |;he leaj'ned coiiiisel of |iie pi'isQB«;^| 
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I know their labor's and their understanding to be competent to 
the discovery of fiuch a ease, if it existed. But, if it cannot b» 
done, it is removed beyond ihe possibility of a doubt that thi» 
case cannot be warranted in law. 

1 shall have occasion to shew, tha,t cases hare occurjTed whcro 
fiuch astnotion might have been made with as much propriety a^ 
the present is; but neither the leai^ned counsel in Great Britain 
. or America thought of such an expedient. They really do sur- 
prise me ; but this is not the first timcJ ; for at the very oom- 
xnenccrhent of this case, we had to encounter difficulties which 
werenever known in this, or any other country: I refer to the chal- 
lenges made to grand jurors. It never was a matter of much, 
solicitude with me ; and 1 never thought it worth while to 
trouble myself about that : but this following after, L cannot 
*void mentioning the dangerous tendency of this u^/ecedented 
effort to stop the evidence from being heard* It is^aogerous slw 
a precedent, because, if ever this Court should ever determine 
that they have the power to take upon themselves the question 
of fact, the trial by Jury is ^one ! you bxeak down one of th© 
;; greatest bulwarks of civil liberty ! Mr. Wickham observed 
t that as a citizen^ and as a father, he felt aii extreme solicitude ; 
i' but he will excuse me if 1 say that his solicitude was directed to 
\ the wrong point. It is o£ infinitely more importance that 'an 
■erroneous construction should be put updn the law bygiving^ 
the power of decision on a part of the evidence to the Uburt^ 
f. concerning treason, than that the whole case should be intrunted, 
•; as it is to a Jury. It may, here and there produce perjiiry : a 
[ victini, as they please to call it, may be here and there offered 
, up, perhaps. 1 kno\«^ that the gentleman does feel (as we dll 
ought to feel) for the preservation of our liberties; and fof 
those principles which ought daily to be felt inevei^y partof tho 
community: we know that we are all daily witnesses of en- 
croachment on those systems which are intended to serve our 
' community. I am sure that if the gentleman had manifested a 
'sappqrt to the doctrines for which 1 now contend, and had ex- 
^ hioited the same learning, ingenuity and talets which he hai^ 
; displayed on the other sid^, he could have satisfied this Court, 
1 and every man, that the principles which have been advocated 

• lately within these walls, are fraught with more terrible mischief 
'^ than can.be easily conceived. In this light the subject has al* 
\ ways been viewed by me j and I call upon the gentleman to 
,, produce a contrary testimony, or a contrary case. No casej» 
; Sir, ever existed till the present moment : and according to the 

doctrines of law, the inference must be, that nb siich law is 
Existing ; and no such motion ^ught ever to be made, 

I wilT observe to the Court, before J enter into Mr. Wickham'* 
train of reasoning, that this great and leading proposition oi his, 
is founded on the insufficiency of the evidence to proyp the overt 
act. . Here he hais assumed a fact which he had no Tight to as- 
iJume : he has no riglit to say that the evidetice which we are 

* about to advance witl not prove the fact. He might' say that s^ 
t or 60 was said at th^ bar, ana produce his contrary authorities •, and 

#n till? contrary, I have no objection to declai'6 th*t the pfisoiidt 

>.■ • 7t 
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4^38 guilty of thn fact alleged by a strong constructive frcgence, 
Kay, I ah all not object to declare, that the evidence which 1 
am about to bring, will prove the actual presence of the accoaed 
at the time charged. How, then, can the gentleman object to 
iBvidence which is about to be introduced, upon the assumption 
that the factd which arc about to be produced will be insufficient 
to obtain a verdict of guilty upon the indictment ? 

Chief Justice, The argiiinent has gone on, and ihv Court have 
so understood it, upon the idea that the fact was admitted in 
Court, that the accu$ed was absent, and in the state of Kentucky 
at the time charged. ■ ' \ 

Mr. W^ickham, He did state plainly to the Court/ ttat he had 
no evidence to prove that Col. Burr was present. However, if 
he means to retract, let him now come forward dxid prove that be 
W^.as preseiii. . 

Mr. Burr The gentleman had reason to know that I was not 
present, but that J was on my way to Tennessee. 

Mr. /fci/v 1 do not know that I shall be precluded of the right 
to produce my evidence of facts from any admission whi<ch I 
might make : though the gcntlemian may have a right to take it 
for granted that he was not there, from the statement I have 
made.. 

Mr. Burr, I disclaim it altogether : he is not able to prove 
my presence j and therefore I wish him to use his utmost to pro- 
duce evidence upon that point. 

Mr. ffat^. I do not expect to prove that he was upon the Island 
at the time : indeed the evidence leads to the conclusion that he 
Was not there: they have no right however to take it for granted 
tknt .wc cannot prove any such fact. Lest the gentlemen shoijW 
suppose it inconsistent with candour, I will drop any farther dis- 
cussion on this subject, with the remarks which have been made. 

Bnt, suppose it to be formally, officially, and regularly admit- 
ted, that the accused was not on the island: then. Sir, comes on 
the great question, ^^ What will be the result ?" The counsel 
say that " there will be an end to the prosecution; for ail otiicr 
eyideaca must inevitably be irrcvelent; and therefore mustl)C 
arrested: you have failed in an essefitial point, audit will be im- 
possible for you to proceed oue inch I" Now, as the gentleman 
knows full well that such a position would not be readily ac- 
ceded to, he thought proper to use the utmost eifBrt of his ta- 
lents upon it: and it was suppoxt^gd with as much learning and 
ingenuity as perhaps was ever disnlayed within these walls. 

This argument wa^ used under ibur distinct Tfefeads : First, as 
Mr^ Burr was. not present, he was merely art accessory, and not a 
principal ; and that being the case., an accessory in treason is not 
ftn offenoe punishable under our constitution and laws. Secondly : 
That if he be a principal in the treason, he must be a principal in 
the second degree v wli^se guilt therelbre, in consequence of hh 
beiug abspQife, isi in itself, derivative ; and > therefore, no parole 
testimony can be given. Thirdly: Because the facts must be prov- 
gd as laid ; and as the indictment charge9 the prisoncf with levy* 
ijig war on Blannerhasset't's island, and the t;vi^enc6 docs not 
]?^fpve him to have, been there, all the other evidence is inappli- 
cable, and therefore ought not to be heard. FoijtrtWy : Because 
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\ no parole evidence can fee given to octnnect the pri^ner with the 
transactions on the island, until we shew an act of treason to h^ve 
been committed there, and the assemblage there to have met lor 
a treasonable purpose. . 

The doctrine to be maintained, on the part of the United 
States, in opposition^ has already be^n stated with such perspi- 
cuity, and illustrated with such ability, that it would really seem 
iioneces^ary for me to say a word on the subject. I shall not, 

' therefore, say; much, except it be in relation to the coincidence of 
the opinion of the Judge who presided at the examin?itioii v and 

f the opinion of the Siipi^eme Court, whose authority has bieen; so 
strongly denied. 
Besides these four leading points^ there were two others of 

; minor importance ; wbich 1 merely mention, in order to let the 
Court see that they do not go unnoticed. 1 shall not trouble the 

\ Court on them— because one of them is abandoned by the gentle- 

l men themselves : and because the other Was not much ptessed by 
them, However, in the earnestness of his aeal, commendable aeal, 
no doubt, he did make these two positions in support ofhisar- 
gunjent. The fifth position was, that Mr. Burr was charged, in 

. the. indictment, to be concerned- with persons unknown, when the 
evidence proved that they were known: and sixth, that the 
indictment stated, that there was a war, when the evidence 

, shews that there was no public war. ' 

• These reasons. Sir, constituted the main pillars of the mighty 
edifice which the gentlemen had raised, upon which to build the 
defence of their client* N pw, if that was tli e only object they had 
in view, or if they could attain their object without doing injury to 
the oommunityj I should not feel a solicitude^ such as 1 now da, 
to . oppose their structure : but whilst they are erecting this 
3uighty edifice for him, they are erecting a niore mighty fortress, 
by which they will destroy the temple itself : and they cannot 
complpte their edifice, without obtaining means to i»uin the tem- 
ple, 1 shall examine this ; I shall eiidef a vour to shew you that 
they have no foundation ; and that the materials of which their 

: temple is made, are rotten, and will not stand. 

In doing so, 1 am sensible that it is a disagreeable task ; and, 

• I can assure tjie gentlemen, that L do not mean to press one prin- 
' ciple which 1 do not most sincerely-tbelieve to be correct, how- 
ever they may suppose otherwise. 1 consider it to be the duty 
of a prosecutor in behalf of the United State?, to exj)OUfld the 
laws with honor and candor ; and 1 can a-ssure^the Court, .that I 

I shall do it withintegrity and impartiality too, whatever views 
' may be taken of my official capacity: Nayi I will say, that 1 will 
do it with independence. It is possible, and, perhaps probable,- 
th at 1 may not be suspected of that statejof purity which it may be 
.iny desire to maintain. It is possible, nay, probable, that the 
feelings which have been excited in thia case, and whicfr the 
gentlemen themselves have produced, may have exceed feeling's 
in my mind extremely well calculated to mislead me. 1 can 
inform the Court, however, that 1 have endeavoured, and shall 
still endeavour to avoid all those painful sensations which would 
have a;ny tendency to bias my mind tows^rds desiring that any 
innocent person should be convicted. 
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Brfore 1 follow Mr. Wiokham throu^ his devious, perplex* ' 
ing,, and eccentric course of argument^ 1 will examine tbege^ ; 
Jieral lesuU : Where does he mean to carry us? la it in ih ; 
straight road of common sense ? Is that isupposij/ion dediicibk \ 
ftom his arguments ? Mo, Sir ; the consequence inevitably is, '■■ 
that the evdence which would bear most strongly upon the < 
issue, is to be oixji off: all relevent evidence is to be all at once 
arrested and 'suppressed, in the middle of ilie proceeding ; ani j 
we are to hear no more it, because it is said that we have n&t 
proved the " overt act ;^' and therefore, the prosecution must: 
fall to the ground. 

Now admit, for a moment, that be was not present, but ihid 
he had a powerful government of those transactions ; it certainly 
would prostrate every principle of justice, to hold him in any 
other light than that of a principal. It would be a riolation of 
justice m this or any other country ; and especially would itl» 
contrary to the ^system of jurifiprudence held sacred in that 
country from whence we draw our code. We say^ ihui actual pn* 
stnee is not neceeHsary, according to the statute law« of this gouh- 
try^ nor according to the common law of England, provided ibc 
accused is leagued in the general conspiracy, and performs a pait 
h that conspiracy—** however remote,** or " however minute." 
■ TThis is a position which we are authorized by the supreme 
court to take, sec. 6. The law is clear and perspicuous, autho- 
rizing the very position which we have taken, and in the very, 
terms which we have introduced it to the Court. I hope, therc^ 
fore, that it will not be repeated, that the gentleihen who advo- 
cate this position, dishonor themselves j oecause, ihey surely 
Javegoo^ authority to support them. 

If such then be case, as we earnestly contend it is, ought we 
not to have it in our power to submit all the evidciice which ii 
connected with the transaction, to the jury ? It is a gr^at ques- 
tion of law and fact under the constitution, whether he has been 
guilty of the overt act of leyyine war against the Ijaii ted States, 
i>r not : and this is a question for the consideration of the jury, 
mnd not of the Court. We say. Sir, and confidently believe, thai 
whether the aooused was present at the moment, or whether ie 
was at ,ai^ other place, is totally immaterial ; it^annot have aoy 
effect upon the weight of the*^vidijnce respecting hizn ; and the 
ease cannot be taken out of the hands of tiiejury without a most 
flagrant violation of the best of principles, and the destruction of 
every security connected with civil liberty. Sir, you have al- 
ready decided thi^ question, long before this eli^orate argumeflt 
commenced, and before you could have anticipated such an ^^' 
iraordiriary motion. You hav4 said. Sir, that this was a qacs- 
tion oifact and not of lam; and, therefore, it must be decided by 
the jury* " The opinion of the Court on any point of law ro«/ 
te asked and given to the jury ; and even after that, the jor^. 
irpon a whole view of tfcei case, may give their verdict in direct 
opposition to the opinipi of thfj Court. The court leave the faetsi^ 
the jury ; but if thay please, they may decide upon lata and fad.'' 
Littleton, ^aB i Co. Lit, S&^, Upon these, and 41 other authori- 
ties, it is clear, th^t the evidence ought ncft to bu cuii^ iwm Evcrj 
thiiig that bears ujpon the point iu gfentroversy; m\isihGhismtiei^ 
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%nd na Judge ever dar^d to withhold' »udh evidence from the 

jury: J call upon the gentleman (again) to produce an authori- 
ty^ if such there be. 

I feel not the danger which such a doctrine as that for which 
we contend can produce, whatever they may think. 1 feel infi- 
Hjitely more about their principle, than 1 do about a misconstrue- 
tion of the Constitution in the way they apprehend ; because, I do 
not think there is danger of a traitor being wrongly convicted ; 
or, thni our construction can ailect the vital liberties or civil 
rights. of traitors. The doetrine of juj'y trial ought to be viewed 
with the utmost reverence. When a Judge is about taking a step 
which may lead him beyond the line of his authority, he ought to 
advance towards that line with the utmost caution. A good 
Judge would rather stop a mile on the safe side of that line, than , 
go one hair's brisadth beyond it ; lest he sap the foundatiion of our 
inestimable Constitution and civil liberty, and establish a dan- 
gerous or oppressive precedent. And it is owing to this care 
which has always been taken by the bench, that the gentleman> 
with all the learning he possesses, and all the/ laborious research 
which he has used, iias not beeh able to produce one solitary 
case where such a decisiou has been made ; nor even one solitarv 

. case^ where counsel have had the temerity to bring such a qpes- 
lioa before a Court. They have riot even pretended that they 

i icoutd support their motion by reference to direct authority, m 
black and white. But they think that they have accomplished 

' their point, by producing one or two casesy which they suppose 
woul d warrant such an infei'ence. Let us examine these cases 
which are supposed to justify this motion to exclude fai'ther 
evidence. , 

They say, that where a man is indicted as an accessary, you 
must produce the record of conviction of the principal person 

' concerned. They produce this argument with a view of calliii^j; 
upon us to prove first, the conviction of the persons who were 

.. upon Blannerhassett's island ; and then, say they, you may go 
oa with the evidence This argument. Sir, is not law v and if it 
were^ it would not bear the inlerence which they would draw 
from, it. If it is not law, all the investigation we can give it, will 

, tiot make it so. The gentlemen seem to have taken it for grant- , 
ed, that thisbold assertion of their's would pass, if not unnoticed, 
at least uncontradicted : and, therefore, inferred that they might 
have the liberty to excliide enquiry whenever^ they pleased. 
Now, the real doctrine is this : If a man be indicted as an acces- 

I sary, he is at liberty to state, before his trials that he does not 
choose to be tried until the principal shall have been convicted. 

: The Jtidge, knowing all this to be his right, suspends the prose- 
. cution until the principal is convicted. It is a principle- which 

[ the law of England allows, to require the conviction of the prin- 
cipal first ; but it never was heard of, in England or here, that 

^ the a,ccessary was at liberty, /tfier the jur^ were sicorn, and a part 

• of the evidence produced — when he finds that it begins to bear 
heavy upon him, to move to stop the remainder from being 

. hrought forward. .This is supported in 1 Hale, P. C. 623. The 
gentkman took a part of this authoritj^: 1 VriU choose to take 
W^ whole of it ^ from |vUioh it will appear, that the basis of the 
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poailion laid down is not law. But, if he be eaasidered sni afi I 
accessary, how is it possible to put an end to the trial, and dis- ; 
charge the jury, without their examing ali the premises of the 
case? There is no inference that can be drawn, which will \ 
aupport the motion upon legal principles. These remote prepe- i 
dents which they produce, are not analogouti to this case; and 
many of them are aswumed^s law, when they are not. In what- I 
ever capacity it may be supposed that tiiG party is indicted, the ! 
decision must be made upon tho f::ccs-, snd, therefore, uheihcr 
the Court or the Jury decide upon the question of fact, tiicir in- 
ference must be erroneous, when tliey think ihc evidence ought 
not to be heard. Here is a particular fact charged on Blamier- 
hassett's island ; we offer evidence to support the charge of that 
fact : the accused says he was only an accessary, not being pre- 
sent there ; and, therefore, under the law and constitution ot this 
country, he is not punishable. Mow, does not this amount pre- 
cisely to the question before a juiy ? Is not the defence vrhicn he \ 
now makes, identically the same as though it was made beibre i 
the jury > What is the plea made before the jury ? '•' JS^ot guili^j" 
He supports this, by saying, that he was an accessary ; ^ud th^ ! 
Court arc called upon to decide iha identical issue which has been ' 
already referred to the jury ; and what is worse, they are to de- 
cide that issue without hearing more tlian one-lllth of the evi- 
dence ! CM* all the novelties which > have ever been presented to 
the contemplation of a Court, this is the most strange j and of all ! 
doctrines that ever have been contended for, this is the most un- 
precedented. 1 call upon the united learning and labor of all the 
gentlemen, to discover, from all the volumes within their research, 1 
a precedent. They draw inferences to be sure, but 1 think it ! 
has been plainly dicwn that they draw enoneous ones, ! 

But, Sir, to press this point a little farther. 1 must confess 
that I feel greatly interested in it; infinitely more than 1 io ' 
about any other part of the case. I repeat jHy argume^nt : U the 
Court undertake to decide, do thty not decide that he, not being 
present, can, at most, be but an accessary, or even that he is not 
an accessary ; and, therefore^ he is not guilty. This is aqucstion , 
the jury, only, are sworn to decide. We have an indisputable \ 
aiid sacred right, to lay before the jury di the evidence which is I 
relcvcnt. This is what 1 wish to do, and this is what the uri^oner ] 
is anxious to prevent. The Court have recognised this doctrine, i 
in speaking upon another point the other day. The Court did 
say, thai; tiiey Avould give no decision as to the point of levying 
wav. Will they, then, undertake to decide the whole case^anci 
say. that, in coiiscijuence of the absence of tne accused, he is nei 
guiuy I Will \he\ say, that evidence relating to the case, ih con- 
sequence oi'Lis'fibi^ience, shall not be heard 1 Sir, it is a question 
of Imv and fact, whether ihfi accused did levy wai* or not. We 
change him with levying war, and he denies it. The rule \vhich 
has uniformly governed all proceedings from time immemorial 
lev the present Is, that all evidence bearing lipon the point shall 
be rec^rivcd. Th^ other day, Mr. Martin furnished a cas^e Ironi ■ 
4 St. Tr. 661, to support the doctrine which ^^e supposed wojiW 
give the Court a power to decide upoa^questidns of J'aci, There 
n-Jght, perhaps, be somethiiig In that loi^g ca^e of i.O or 50 Iblift 
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pages, that might fiivor some of his doctrines ; but there is cerr 
taiiiiy one point argued and decided there, very similar to thiif, 
and which rtiust destroy the position. The counsel thought the 
« vert act was iiot proved by two witnesses*, but. Sir, no motion 
was made to stop the enquiry; on the contrary. Lord Holt, in 
giying his opinion, says, that whether the facts were or were not 
proved, was not lor him to, decidfe — that was the province of the 
jurt/. 5 Dallas, 3^6, is a similar case. Tiicre was one witness 
. who swore to the overt act : another said, " it run in his head" 
that it was so and so, and that he had seen the accused at the 
place of Vendezvous. Though it was contended, in that case, 
that the fact was not made to appear by two witnesses, yet no 
motion was ever made to exclude the testimony which remained. 
Now, how came it about that the learned and able counsel in 
those cases, did not take the course which has been recently dis- 
covered by the accused here ? Had tJie counsel for* Rookwood, 
A. D. Kj96, or the counsel for IVlitchel^ A. D. 1794, less talents 
thim those who now appear here ? They were gentlemen of great 
talents^ learning, and character ; and had as much zeal for their 
clients as they ought to have possessed ; but, I must confess, not 
equal zeal to that manifested here. But it never entered into 
their minds, that, because the prosecution had not proved a par- 
ticular point of enquiry, that the whole case wds to stop before 
the evidence was all given. 

1 will trouble the Court with one other remark. The gentle- 
man s^id that it was laid down in the books, that after proving 
the overt ;ict in the county where it is laid, you may then go On 
'■: to prove other overt acts in other counties. To support this, he 
referred you to Hawkins, 125, 1^6. From this, it is inferred, 
ihat the Court must decide upon tlie question, whether the overt 
act laid, is pi*oved or not, before the admission of any collateral 
; evidence; and that, if the overt act, be not first proved, the 
[Other evidence must be rejected. Now, Sir, I conceive that ihe 
^ real rule is this : After introducing and examining the evidence 
} as to the overt act laid, you may then give evidence of overt acts 
in other plaeps. But by this, the Court do not decide upon any 
fact whatever* According to ray exposition, it is tho-rule of the 

i Court, only to say to the prosecutors, '* gentlemen, introduce your 
ifevidcdce relative to levying war on Blannerhasset's island J?rf^." 
if there is no evidence of any 1 acts there, and the witnesses 
i should be relating other things, then the Court have power tore- 
/fitrain, and require relevent testimony only to be given. *' The 
party is chaiged so and so : introduce first your evidence upon 
the point of the indictment, and then you may introduce evi- 
dence from other counties, Wiiich maybe collateral:, aiid there- 
fore rjelevent/" If the decision may be made upon the proof of 
' the facts first, I must declare it contrary to all maxims and trials 
.tri law, and in direct opposition to your own solemn decision 
at another time. 1 admit, that it may be stopped until the prin- 
cipal facts are introduced; because, ^tiil that is brought^ the^ 
othpr can have no bearing on the case. This aflair of difficulty 
-will not present so formidable a face, if we consider that some 
triflng mistake may have crept into some one of the autiioritieR. 
Kv^cn inteHigcnt writers, and al>le speakers arc not always nble 
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to extricate tliemselrea from the errors Whicb a want of precau* 
tion might let slip. Sometimes a word might be twice repeated 
in a very small compass, and other errors occur unobserved.— 
Kow, let us apply this to East, and substitute the word " evi* 
dence'^ in place o1^ the word ** proof,'^ and then it resolves the 
authority to exactly what 1 say. — 1 East. \%5. He might well 
do it, in order to avoid what might be termed an unpleasant re- 
|)etition. This will make their mighty argument vanish to no- 
thing; because their mighty Colossus wQula hare nothing to rest 
upon. By this trifling expedient, tvcry difficulty will be re* 
moved. 

^ But^ there is another difficulty, if this rule is to be taken li 
terally, which will demon sir ate the absurdity of it. After *' proof" 
oiiihe overt act, of which the Court are to judge, the gentlemen 
say, ** you may produce collateral evidence/' Now, they say ^e 
cannot do it, because we have not proved the overt act •, and 
whenever it is admissible, the Court lets it in on the ground of 
the overt act being first proved. What is the result of this?— 
Wliy, that after the overt act is completely proved, the Court 
say that you shall have the privilege of bringing in other evi* 
dence to prove it ! Now, would there be any thii>5 like sense in 
this? If there is, I am not competent to discern it, I must con- 
fess. These ideas were advanced by Judge I^eters in FrieVs 
trial, 175; and certainly it is a difficulty whieh no human in- 
genuity can snrmount ; because it goes tatranfer a power which 
has never been exercised by a court, of law from the creation to 
the present day : and such a doctrine must merit our highest 
indignation. 

Ti^ argument now about io be introduced, was advanced br 
Mr. Botts, in iliG course of his ingenious, droll, and learned ad- 
dress, from 1 Easti Q6, 97. The general principle contained 
here, is-t-that if you areirying A for a particular act, you can- 
not bring against him the acts or confessions of B, unlera iht. 
connection between A and B is proved — and then it might be re- 
levent. This you must do, before you can bring evidence rt^ 
pecting B^s guilty but the moment that the connection, is proved, 
you roay go through with your evidence. This is all Terj true; 
but the important question is, who is to judge respecting thi^ 
connection } East say« the Court must judge ! Now, I wilY ask,, 
who made East a judge in this case ? There is no reference to' 
any authority whatever. What does he get his law from ? Not . 
from any express authority. 1 presume he got it from inferences | 
and deductions made with the same sort of ingenuity as Mr. 
Botts ^Tfiw hfs conclusions, it is a gre«^t undertaking for amw 
to write a great book ; and it is not to be wondered, if expres 
sions should escape without much notice. Sometimes Hale, Fos- 
ter, Blackstone, and others, have been guilty of it ; and such is 
the infirmity of t-ie human mind, even in great men. Surely, 
the gentleman >wiH not require that we should take the dtciumo^- 
East, when that dictum is unprecedented ; and, especially, when 
wi^ turn over two more pages of his bopk, and there discover to 
what danger doctrines inay.lead us if we qiiit^iihe plain princi 
pies of common sense. That is a Mrra Jtrma where we can rest 
without danger. But, when we get oa the great- ocean of a^* 

Digitized by VjOOQ.IC 



(343) 

judlcatioD^ there is no knowing how doon we may sink, and pe^* 
rish. He tlien goes on to say that it was the duty of the Jury to 
judge of the coiuaection ! What then.hecomea of his cfec/KOT.^- 
CertaiDly his genius nodded and slept on that occasion,. or he 
would not so soon after have introduced such contrary doc^ 
trine. 

And what becomes of the argument that is built upon such 
doctrines ? Lt cannot stand. And yet, on such cases as these, 
they rely to illustrate and support their monstrous proposition J 

I may possibly do the geutteinen injustice ; but it is not my 
wish; I will endeavor to avoid it. I think I. have examinediali 
the positions which they liave taken, by way of inference and de- 
duction, to justify their application to the Court, and I declare 
that I cannot conceive one that bears the smallest resemblance, 

[The hour of adjournment bjeing arrived, the Court. here ad- 
journed,] : . ^ 
Thursday, -August 27. 

Mr, Half continued — But, Sir, 1 must not forget the refer- 
ence made by Mr. Botts to M^NaJly 547, rul^ 3. 1 must be un- 
der the necessity of saying that his argument is not warranted 
by his authority ; and what is remarkable, is, that the authority 
itself is unsupported by any other. But there is no comparison 
in the.cases : this case was on a special verdict : the Jury agreed 
upon the facts and left them to the Court, to decide upon the 
lavif. This very page proveia it clearly that the Court are to give 
an opinion on the question of law, respecting the **malice> andnof 
the Jury 5 and the Court are also judges of the fact /owwrf ^ the 
♦/wry, whether, if the quarrel was sudden, there was time for 
the pasjsions to cool, or whether the act was deliberate or not.** 
9;St. Tr. Lord Raymond 14d6. 2 Strange, 773. Thf Judgfe 
here says " the Jury, under dh'ection of the Court, in ptiint of 
/tfix'> matters of fact being still left to their determination, may, 
ami if they are well ndvised> will fipd a general ycr did. Confor- 
mably to such direction.^' 

Such are the difficulties and dilemmas in which we are^ in* 
volved : refbrencc ismade by the counsel to authorities which 
are not supported ; and then, by reference to the original cases, 
vr6 find that they are not applicable .to the case in hand ! • 

It is for such reasons as these that we wi^h always to ste^ 
with care upon authorities : we may inti*odi^ce authorities i^th^ 
same way, but we forbear : when I address a Court and Jury 
upon the principles of common seme, then 1 am upon sure ground; 
nothing is more sure and certain 5 and it is worth all the learn- 
ine that was ever conveyed to mankind. This may be con- 
sidered by Mr Martin, as it h^s been, as equiVooal and uncer- 
tain 4 but he Cannot maintain his position. 

What is very renial'kable. Sir, in Mr. Botts's argun^ent OA 
quotations, he himself has conceded the very point which he 
had before controverted ; for he acknowledged that a Jury had 
an indisputable ri^ht to decide both law and fact ! Is it ne- 
cessary to press this truth any farther, or to enter into an 
argument to grove that this Court ought not to exercise a power 
which was never exercised by any other Court ; and which 
never was ascribed to the attributes of a Court > Jt is « waste of 

• ' ' - 13 U 

.^ - - . / Digitized by VjOOQIC 



(344) 

^ tim^^ eren if 4000O authorities, in&tead of the two or three 

^ which have been mentioned, were produced, if they were ao 

better ; and they ought not to be regarded, because they must 

lead to consequences fatal to the very existence ef a Jui-y, and 

the rights of citizens. 

I might show that the pillars which have been erected have no 
foundation. Now, Sir, examine the materials of which they are 
^ composed, and you will find that they are roiien. This is the 

/ fairest mode of argument that can be adopted : look at the results^ 

to which they will inevitably lead. However eloquently and 
ingenuously a doctrine is supported, yet, if its tendency, or 
consequences, will be bad or oppiessive^ the principle must be 
rejected, however plausible it may ap[>ear. 

Mr. Wickham observed in his propociitions^ that Mr. Burr 
was at most an accessary ; and, that being only an accessary, 
« he is not punishable by the Constitution and laws of the United 
States. His first remark was,. that there was no treason in the 
^ United States, but what was dciined in the Constitution : agreed : 

that id sound law, " No man,'* he says, ••' can be puni&hed but 
he who does the act," This is reason and law. But, sir, he 
says that this act of levying war against the United States, can* 
not be performed, but by a person present on the spot where the 
offence was alleged to have been committed,, and without the war 
was actually made. 1 deny the correctness. of these positions: 
„ I %i\y that it is not founded in sound sense, nor supported by a 

correct interpretation of the Constitution. Nor is it warranted 
by the laws of Great Britain. 1 say that a man may levy war 
f without being present on the spot where the oflence wais com- 

mitted ; or even without auy aciuai war at all having been made. 
\ I have already stated the difierence between making war, and 

hiDijin^ war: this will have some- weight with respect to the 
actual presence of the person. In levying war, the actual pre- 
sence is by no means necessary — the man who levUs war, is the 
man who projects war : the man who enlists, or causes to bfc en- 
listed, troops, &c. Such an one is very cautious in his move- 
^ ments to prevent a discovery ; he therefore docs every thing a« 

much as possible in secret. The man who is at the head of such 
an illicit business will always avoid much public notice. What 
would he do ? He would have his agents here, there and every 
^ where^ that might ifnswer his purpose ; giving them direciioii 

' liow they should act \ and when and where he would meet thcra. 

How can it be necei;sary that he should be present? there may 
• ' ])e twenty differeut assemblages, perhaps, and he may have a 

' thousand men in league with him — he may have a large party 

under one chiertaln at one place and others at other places ; but 
he cannot be every where himself i and yet the design maybe 
'/ tQ bring them all into co-operation: but they are all under his 

{ principal directioa. He is waiting until all his troops shall rtn- 

f de^v^ous at one place, and until he is able to strike the effectual 

I blow. It cannot therefore be necessary, upon the principles ef 

f sound common sense, that he should be nresent every where, or 

anywhere, since he guides the it^AoZe by nis express, order. The 
Court will observe that thia. argument relates Exclusively to 
Mr. Wickham's first position. T he common sense und comaioo 
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^tmderstanding of mankind has decided thi$ question. Rlsfen- 

riog, Sir, to our own history: did not George Sd. levy war v 

agaiiv?t this country ? whether Jie was hulitiqg in hi& park» or 

exhibiting himself in Ms robes to his parlianieiit : and oltiioueh 

^00 mile^ 00^ it was ^e who levied the war. He raised the 

^ troops (though not m person either ;) he save the orders for ac^ 

f> tion. Can itvbe Said |;h at the soldiers or tnegenerals, who came 

^ here for plunder or capture, le Wed the war ? By no means : 

I tjiey made war^ but they did not levy ^ar. A man by b^ing 

charged as a murderer or a robber, must do it in act, or by inti- / 

^ hjatedjG^nnection : but the levying war is very distinct ; it is the 

L sovereign or chiefs who is the spirit and mover of it, that levies 

I isfir, - ,. ' ■ /, ■ , ' . " ' V. ■ ' ' ^ ''-'.-■' ' 

f. Bui, I think, upon principles of common sense and cpin- 

• mm miderst^nding, a man may not only levy war .without being 

t actuaiJy present, but he may w^A'e war in such a situation, i 

?i beiie\ e that history makes mention of many who were not within 

[the field of battle— who perhaps were- not within gun-shot, or 

r within sight, oi* perhaps far in the rear at the tinie of a victoo" 

; being obtained, but ever ready to give assistance in case of ne- 

j. ce&^ity ; and yet the battle was made, by that general, and Ac 

f had tlijs glory of the victory. Such is the case at present ; ad- 

^mitting that Mr. Burjr was not there ; yei^ the men who went 

there, went by his procurement, and were subject to his ditec- 

tion ;. and they weni there in order to prosecute the object which 

I' he had in view. They acted in exact conformity with his plea- ^ 

|.sure and order •, and he ai^erwards joined th6m, wfhen they as- 

; sembled: at the mouth of Cumberland, where he took the com- 

[ maud of tfa© whol^ of them. If, then/ 4he Assemblage oa 

. Blafincrhasset's island be, in the estimation of the law, an overt 

^ act of levying war J the person who procured that meeting-^by 

fi whom^ and by whom alone that assemblage took place— must in 

? fact, be guilty of procuring the assemblage ! and cpnsequentlyj» 

f of levying war against the United States. ' _ - 

To pursue this argument a little farther, I will suppose, even, 

that he never was on the island 4 but be knows where his troops 

^ are. He apprehends an attack may be made on ith^ni, and he is 

: determined to oppose the attack, and assist his trpops. He sends 

L more men ; he supplies them, with a sufficiency of arms, ammu- 

f nition, &c. and his directions are cornmunicated what they are 

r to do. The attack is made and re]?^lled, whereby thcusanda <- 

h f all : yet, according to the doctrine held forth, because he is - 

somewhere else, transacting the business of the war^ under 

what ihey conceive a fair construction of the Constitution, he is 

ijot a principal but ah a^ces^ary only, not being upon the spot, 

< and therefore this C^urt (not the Jury) are to declare him not 

guilty. 

Now, Sir, is it possible that the human mind can be so per- 
plejEcd and so n^isled bjy the ingenuity of argument ? •. Can it bo 
so bereft of all the power of retlection/as to pronounce that the 
; great projector and promoter of all their actions, should escape 
legal notice, because he was not present ? Can the prime /never 
iilihe sch^me^'h&^comiitutionaUt/ saved, whilst his deluded fol- 
^ lowers are to Ije hung ! and yet ihi^ was the doctririC supported 
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by Mr. Wickham : he made as little ceremony of hanging Blan- 
nerhasset^ aft Burr did of banging Miranda. This Sir^ is a 
principle as repugnant to common sense^ as it is to every princi- 
ple of nature and of kw. Certainly 1 deplore tlie crime, aad 
pity the misfortunes of Blimnerhasset : he has done wrong : he 
has^ grossly and traitorously of)ended against the laws of ^e 
country. But I cannot depart from that feeling which 1 possess ; 
for I am compelled to say that there is no more comparison be- 
tween the guilt of Burr and Blannerhasset, than there is. be- 
tween the breeze which gently shakes the tender leaf, aad the 

• tremendous storm w*hich makes nature tremble^ and the earth 
desolate. If this be not the true constructioxi of our Constitu- 
tion (which is our polar star, by which we must be governed, 
and from which we cannot deviate j) I call upon the eentleman 
to tell me what is ? If we loiok ai home, we shall find this doc- 
trine has already been adopted by the Supreme Court of our 
own country. ' 

But the gentleman will not accept of this decision. It is de- 
clared hot to bcr law. This has been represented in stranger 
terms than I believe has ever been used at the bar before : wiis 
however, was not intended for the Court, but for the counsel. 

The gentlemen have declared that 1 have said this was ai? [ 
extra-judicial decision. I did say that aiiy opinion given, nof. ^ 
on the point in dispute, was extra-judicial.^ But Mr. Wickham 
assumed the point upon difterent grounds -, which it may not be 
^proper to examin^, but go into the nature of that decision itself. 
Mr. Bolman^and Mr. Swartwout were committed, and catled for 
their enlargement from prison by the hdtbeus corf us o( the Supreme i 
Court . 1 do nht know how they were defended, but when I cast j 
iny ej^es to that part of the country, 1 cannot doubt but th^y i 
were defended with considerable avidity, talents and zeal. If ■ 
did not appear that tkei/ had ever been at Blannerhasset's island, 
or had ever been with any of the party collected by Burr ; and 
therefore, it must be presumed that they w«re not present. | 
must thereibre, be at liberty to suppose, <for a short time : the 
gentleman (Mr. Baits) did suppose for two hours — ) thki the 
counsel defended them upon thi.s ground ? If they did> surely 
the Court would have occasion to decide. This is the identiea! 
' position 'which wcJ have defended. But let lis give up to them 
that it is extra-judicial; certainly 1 am at liberty to say that 
this opinion of the Supreme Court was passed hy Judges w^ho had 
studied the'^law ; and who are entitled to the highest degree of | 
consideration and respect for their legal knowledge: and that i 
their tleeision ought not to be departed from> without reasons, \ 
very different in their appearance wid effects IVom those we ] 
have heard. The law, as it is expounded by the judges <rf this j 
country, is not suitable for those gentlemen's purposes : t\tcj \ 
must go to the common law of Great Britain to prove that he is \ 
not liable. *- But let us see what benefit would arise to them from i 

* this importation of common law. So soon as they open the vo- j 
lume of common law, they find this doctrine — In treason, aU arc ' 
principles ! This doctrine moc^t them at the firs| step. But, says ; 
gentlemen, we will not rely upon this. And then a gentlemaik^ I 
turns towards us with exulting confidence, seeming to have re- J 
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Terence io some opinioa which has been given : " the common 
IsLMT of England is not in ibree in the United States."' 1 do not 
inean^Sir, to controvert that opinion : 1 meanio say, as I aiwayit 
have said, that it is not in force here ; and believing so, 1 would 
not say otherwise, (however the gentlemen may think) even if 
saying so would promote or procure the conviction of Ihe accn- 
«ed ; and even if by it I could become the most popular man in 
America. I would rather do right with the approbation of my 
oou science, than to hazard the doicg ef Avrong with tJi'e leafncd 
1^. world, or to obtain popular favor. 

t But how does the gentleman avail himself of our eoneessioh ? 
p The moment that we say the common law is not in force, he 
l- takes it up f^r his own use, and tells us that we cannot tjieri re- 
' aort to the comman law doctrine, that all are principals m trea- 
"•', ^on *, and therefore we must shut the door against any such 
' argument. This distinction. Sir, is not to be found anywhere 
, but in common law. Now, must there not be some desperate case 
in hand, when a man of the reasoning ai;d argument of Mr. 
Wicfcham, would, at one moment say that the common law wa« 
not iniforce ; and, with the same breath, refer to it for his support ? 
But desperate disorders, require desperate remedies ; and, how- 
ever it may excite in his mind the utmost horror, he avails him- 
self of the common law, to borrow from it distinctions which he 
endeavours, without any kind of reason or propriety, to ^x 
upon the Constitution : and when he has done that, he has done 
the very thing which he has charged us with desiring to do : he 
has rendered the Constitution a mere dead letter! This is th^^ 
. distinction which he borrows from the common law : the princi- 
ple, he says, is, whether the person was present at the spot : an 
mding suul abetting actor — Is he the perpetrator of the act ? i:l[ie 
accessary is one who is absent, and who counsels the other that 
commands the afiair. This, he says, is the difference in Eng- 
land between the principal and the accessary. He then take8 
this definition, and applies it to the present case ; deducing 
therefrom, that he who we called apiincipal, is no more than 
, an accessary : and, a» an accessary was not punishable under 
the Constitution oi' the United States. So Mr. Burr was not 
punishable at all. Now, Sir, I do think, that, alter what the 
gentleman had said about the common law, he had no mqre right 
to introduce this distinction from common law, than he had U> 
have referred to the code of Gentoo laws, or any other absurd 
"code in the world. I think he had furnishes us with ample rea- 
son why no resort should -be had to the common laM', for the 
exposition of our Constitution. Indeed I must be permitted to 
«ay, that there would he something extremely humiliating in 
«ucii an appropriation. Here are a number of men of the first 
rate capacity and talents, who*have undertaken to define what . 
«hall be considered treason under our government ; and yet we 
are not to depend upon their plain construction, which was af- 
terwards repeated. by the legislature ; but we are to resort to 
Englarid, and take a system not in force, to borrow a dcilnition 
extremely inapplicable to this country I Thus we are to defeat 
every objc^;lr^f our Convention, by iiitroducing a difitinelion 
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which Joes not and ought not to belong to the definition of "trtea- 
son, which every man does mulerstand and comprehend. 

But, Mr. Wickham says the constjuction pt our Constitution^ 
which is to be our only guidci must also be borrowed from rales 
of mbral right, and is not to be governed by any ai'tificial rules 
of construction. Here he has introduced a different word. His 
reason is, that the Constitution is a compact, 1 was surprised 
that such a word as this should have fallen fiojin a in an of his in- 
telligence. . A compact ! Why, to be sure, it ^ id originate in a 
compact ; and so far as it relates to the union of the States^ and 
its express operation upon thetn, it is a compact still ; but, when 
it operates upon the Courts of this general coimnunity., it is the 
law: nsiy, it is declared in the instrument itself, to be the '* su- 
pr&me law of the land.'' — Art. 6, sed. 2. This, however^ is not 
very important ; I only notice it to shew what errois gentiemen 
will and must fall into when they go out of the main road of 
common sense. 

But let us avail ourselves of Mr, Wickham 's golden key to 
unlock the Constitution. You must, says he, resott to the rule* 
of moral right. Kao wing the acuteness of that gentleman, 1 did 
at first suppose, that there might be some meaning in this re- 
mark ; jsome reason which had e&caped that benighted head which 
the gentleman had ascribed to me. 1 ha\e no doubt but the Cou* 
stitution is to be so unfolded as to convey thje meaning which 
those who snpplied the words, did intend. Now, 1 will ask, 
whether it could have been supposed to have been the int-ent of 
those who fonned the Constitution, that a guilty person shcnld 
have passed ^^ith impunity ;'and the instrument which he made 
use of to do the act, should sijfier. Now, Sir, suppoi^e this <jue^- 
tion was put to those who formed the Convention (ol'whoin some 
of the counsel for the accused were members:) Is it your inten- 
tion to exclude the principal in treason- — he wlio is the projector 
of the traitorous plot — he who lavs waste your country, altliongh 
not present at the time, but prepares measures for its execution — 
sjiall he not be called a principal ? Yes, Sir, tiiey would have 
supposed (and a supposition in which it was impossble lor them 
to have been embarrassed) that he \vho had projected, and, by 
whose meanar the plot was carried on, must have been the prin- 
cipal traitor, r certainly agree, cordially, that in the constrnc- 
tion of our Constitution, all artificial rules of construction are to 
be r^^ected. But, Sir, although we may agree as to principles, 
yet, we draw different deductions.. I presume, that in drawing 
our artificial rules, we are to be governed by the ConstitutioD, 
and not to borrow from the most absurd and improper of all the 
systems on the earth ; these rules will never apply to iUo present, 
case. In Great Britain, it is totally immaterial where you draw 
the line between the principal and the accessary *, for draw it as 
narrow as you please, it becomes all on6; for the space which is 
not occupied by the principal, is supposed to be occupied t)y tht! 
accessary, and so t'zc^ -o^'Aftf : the punishment is the same to all 
persons who are concerned in ih6 offence. But how does that 
distinction operate in this country > The gentleman has explain- 
ed it to narrow the ground of guilt very materially^where a per- 
son was not present, although he Was the h/e stnd soul of ih^tre^f 
.urns . . V ■ '' 
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•Oil. The result of this dec! fiction is, that those persons are iioi 
to be punished, which the Constitution intentied to punish as 
I traitors. Now, Sir, in England, the defiriition of principal, de- 
pends upon the deiiuition ol accessary in a great measuie; but 
Mr. VVrclcham wants to cut oti'half ol'the ollenders, if not those 
who are ciiief in counselling ; — by whose means, and by whose 
I talents the crime is projected, and, perhaps, compleated. I'he 
Court has very distinctly* said, that if the doctiine suppoitcd by 
Mr. Wickham, should be adopted, it must prove fatal in its ope- 
ration. The Constitution dciines, the ofience to be levying wai'. 
What have you to do, says Mr. Wickham, but to chai^ge the ac- 
, cased with levying war, and you may take every person in this 
; epuntry to be an accessary, upon the broadest scale that acces- 
saries are niade in Great Britain; but,, by this, you trample on 
•' tj^e Constitution. Now, Sir, what is the true doctrine here ? It 
I cannot produce the punishment of all connected, if we use 
'the English acceptation of the word *' accessary ;" for it can 
[only extipnd to those who are leagued in the conspiracy, and who 
,htm a patt of it ; and it cannot extend to those who do no part 
rin it. Nor can the man, who having joined in a traitorous meet- 
lingyand, who never goes to it, but repeats of his iniquitous union, 
[ and turns from it, be considered a traitor, because he has per- 
(arrbi&l no aot: My doctrine will not embrace him. Here is a 
\mii:^t for instance, says the gentleman, whonsces this paj ty, but 
jha» heard nothing of them before ; he says to them-^geutlemen, 
; where* are you going? They answer — ^to New Orleans-r-VV hat 
lfor?-»-To take possession of it ; raUid> after that, we are going 
.against the Spanish torritories.-^Well, if that be your plan, I 
?■ wish you well ; 1 hope you will accomplish your desires. So he 
bnakessthem a present of something. Now, I should not suppose 
fihat this act V^ould make the periormer of it a traitor, because 
: ho performs su\ aet, minute in its degree, and 6oes not doit ** 
I with a traitorous dcblgn. Now, this man, according to his own 
j^ doctrine, would be an accessaiy before tjio f^ct ; and in the same 
i sense, a perpetrator of the fact* Foster does make some obser- 
f vations on this to be sure, but whatever they may be, we know 
'that the laws of England made accessaries, before ihe fact, in ; 
{reasba, punishable with death, the same as the principal ; and 
("he is regarded to be as great, in ofience, as the peq^etrator. — 
This doctrine was so strongly argued to the Court the other day, 
that I need not trouble them with a repetition of it ; but will 
merely refer to the principal authorities uj; on which 1 it\} to 
i support the position.— 4. BL SO.— 1 Hale, eSO.— -2, Hawk. c. £0, 
[lec. 17.— 1 Hale, 288.— Do. 435.— Fost. 361, 362. 1 will call the 
attention of the Court, particularly, to what Foster says about 
it: he contends, that there is some techmoal difleiencc betweew 
them; but says that, in foro cons ck?:im, the guilt of the one is 
cxaetly the same as the guilt of the other. It is so. Sir, in tlie 
^present case, I will ask, whether tiiis Court will make a dis- ' 
: tinction in the amount of guilt, (which is truly the same) merely 
because such a distinction may have bqeu made by the common 
Jaw? Surely, we cannot resort to the common law of England, . 
'^^and depart from, tlie principles of sound seube and movahty ! 
u But, if we giv^ him the benefit of the common law, presence is 
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not always necessary to make men perpetrators of an act ; it if 
unnecessary for me to enlarge upon this position^ because the 
Court have heard it elucidated in a much better Btyle than 1 can 
pretend to. It will, however, be said, perhaps, (for a hint \^Ttf 
yestsrday dropt by Mr. Martin to that effect) that the actual ^Tt- 
scnce of the accused at the overt act, has aljvays been requiretl, 
in e\'ery species of treason, except in tliat of compascii^g the 
king*s death. This is not founded in reason, nor do 1 think it 
warranted in law. It is not reasonable, because of the requisition 
ol'the overt act being proved, upon, the ground of the statute Ed 
ward 3d, as an evidence of the intention : Jt is necessary for the 
proof to be as precise in this as in any other species of treaaon, 
notwithstanding it may exist in intention. It appears to me to 
be in vain for the gentlciiian to distinguish compassing the kiog'b 
death from other particulars ; for only he can prove tftat compas- 
sing is the intention and punishable: Now, the word ueoula 6c 
nothing, if iht overt act is not in part committed. It is not ne- 
cessary, therefore, to bring in the absentees. Again. It is not 
f rue that in this treason alone, the intention may make the criinc 
in levying war. The enlisting and marching of soldiers, is, in 
itself, innocent. What is it that can make it guilty ? The in- 
\ Untion with which they are enlisted, and their inarchJnff and as- 

semblage on Blannerhasset's island.. Even if they n ad been 
armed there, in ever such numbers ; and even if they ha.d idiot 
general Tupper, it would not have made it tieason in Mr. Barr. 
But what could turn this act into treason ? Why, Sir, the traitor- 
ous design. It is obvious from the evidence which w^e' hare 
])roduced, that in this levying of war, it is the intention that ought 
' to be regarded : the overt act being only the effect of the inten- 

tion. So in England, levying war is often given in evidence of 
' the overt act of compassing the king's death. 

^ The intent bn i\wn being necessary in either case, there ean 
be no necessity of the presence of the prisoi «r, in any way what- 
ever.^ This 1 have said byway of anticipation of what Mr. 
'■; *. Martin might sidvance. » 

We contend that though Mr. Burr mi^ht not have been' aetuallT 
present, he y^i might levy war. This is a question of law and 
I'act which must be left to the jury, \ fear that I shall argue j 
* this ca^e somewhat irregularly^ for, whenever that point va pre- 

sented to me, it takes exclusive possession of niy mind ; and I ; 
think tliat i ougJit to employ the whole tbrce of my very limited \ 
^ understanding in controverting the principles upon which ttc 

\ '* ' position rests ; in showing to the Court its tendency 5 and in point- 

^ ing out the efiects, if the motion should succeed. Because, if it 
does succeed, this Court will set the precedent of arresting eti- 
^ \. dence, and of deciding upon facts. The question, "whether » 

"" man be a principal or not in treason (or any other einmc) is^a 

question of fact as well as of law. Now, we. charge the prisoner 
I with levying war : he says he is not guilty, because he is an ac- 
cessaiy, and not a pricipal. Facts are stated to'the Court, upon 
*..^ which' the> beg a suppression of further evidence ; stating that 

the court ought to decide upon the character of the qrime and thf 
weight of the evideuce--and not the Jiirv ] 
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In maki;iig the question to the Jury to eonfoTQi to our Cowst^ . 
tution ariU acts of Congress ; and say is the accused guilty c£ 
leirying war, {at'ter all the evidence jias been heard) we cer- 
tainly shall get ridi of ^11 the substitutes, refinements and dis* 
tinctions of the poramon law, and the arguments of the gentl&r 
men upon it. I coi>fess it requires a^ mind infinitely more acuto 
than mine, to ktate, or even to comprehend it ; t ^m somewhat 
lost and bewildered in this intricate labyrinth of the law. I 
make the acknowledgment, because I have seen gentlemen more 
experienced and-learned than I c^n 'pretend to be, perfectly lost 
in this labyrinth. I think, therefore, it will be enough if w© 
take the plain Constitution^ and decide it upon the prijiciples of 
common sense, without r0sortiiig to thp subtjlties ot law and old 
- precedents j which a man may devote himself to the study of fojt 
twenty or thirty years, and at last, scarce be able to make him- 
self understood in. I will venture to say, that, learned as Mr* 
i' Martin is, there wiU be scarcely an half a doasen men that will 
^ understand the scope of his argument upon cpmmon law, how- '" 
[ ever much they may applaud him. Sir, let us have la standard 
; of our own, without the perplc;xity of being mixed with the trasl^ 
and rubbish of common law; and then shall we have a system, 
that will me^t the feelings, the habits, and the wishes of the 
'American people, infinitely more thftn all thp . abstru^ foreign 
law that can be introdqiJed* ^ 

I said that the oommoh law of England was not in force ip thii 
eouijtry. This perhaps ought to be understood with some de» 
> 5^0^ of reserve. It i§ not very important that this limitatioiz 
should be explained, since the concession made and tak^^nby the 
gentlemen on the other side goes far enough, or perhaps too far. 
The Court will recollect that Congress, in 1789, did make a pro- 
■ yisioij as to civil questions, but did »ot extend it to criminaU 
' Now, the question, how far it does extend, i? very important». 
It has been contended by very Intelligent men, th.-^t the common 
law does exist in this <;ountry, in consequence of some technical 
terms beiqg ingrafted in our ConstitfitioiJ. This doctrine is 
; found in p. 67, in the report of the committee, by Mr. Madison, 
Put, it is tfie common law beyond this limitation, that I mean my 
observations to embrace. It is certainly the case, that there are 
technical words used, for instance, *' Jury-/' and that the Consti- 
tution does not gay what a Jury is, or whether it shall be cora«» 
posed of thirteen men, twenty4hree, or any pther i^iiimber ; but 
' yet, according to the construction of that Constitution, we have 
[ it said, that twelve men shall compose a Jury, and that they shall 
; be unanimous in their opinion. So with rfispect to the right of 
' challenge, &c. AH this seisms to have sprung from the word 
" Jury^^and its common acceptation ana usage. As to chaK 
i lenge for cause^ there is no direction, and yet the right is not 
ddubted. This is grounded upon the reason of the thing : An4 
so is the doctrine ror which we have contended : that the Jury 
l' should decide whether a man is a principal in treason, upon the 
^ law and upon the facts. I say. Sir, whether the accused is ^ 
r principal ii ^*ie first or second degree is a question of law and 
5^ iact, w:hich the Jury must decide. What is the meaning of a 
\ principal in the second degree — the Coiift caa anisww: wUbQut 

:. ^ ■ . , . ■ W w • 
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quoting any case ; but by stating it^ they do not lissume to them- 
selves the power of decision^ which 1 have so strongly endeavour- 
ed to denounce. A principal in the second degree is not the per- 
petrator of the offence, but one who is near enoiigh to give aid to 
the perpetrator. All these facts must go to the Jury before tbejr 
cant give a verdict upon the case ; and all the evidence muBt go to 
the Jury, in order for them to decide upon the guilt of the accjised. 
I, therefore, contend, that whether the accused be merely an ac- 
cessary, or whether he be a principal in the second degree (an^ 
therefore, on the doctrine or Mr. Randolph, not punishable until 
the principal be convicted) yet, we charge him with levying war ; 
and we have a right, upon that charge, to introduce all our evi- 
dence, for the Jury to decide upon the question. 

This brings me to the second reason of Mr. Wickham ; which is, 
that if the accused was guilty as a principal in the treason, he 
was only a principal in the second degree ; and that* being th^ 
case, no parole evidence can be brought agsiinst him, without tlie 
record of the conviction ol the principal being first adduced. He 
referred to nupierous authorities; but all that we can 6ay respect- 
ing them is, that they relate to treason, and do not give a special 
idea, as to treason of the first and second degree. The doctrine 
which he supports is the same as respects a person guilty in the 
second degree, which is termed derivative guilt : and where the 
person so charged cannot be tried until the principal is convicted. 
1 must here again be permitted to s^ay, that this is a question of 

. law and fact that belongs to the Jury. I hope the Court, as I wisfi 
not to repeat these words again, will apply this argument to all 

* the positions laid down. , 

Whence, Sir, does this idea spring, that the giiilt of the ac- 
eused, in consequence of his absence from the spot, is merely 
derivative .? The gentleman Says^ fl'om" the common 1 aw — a sjs- 
^ra which you and he says is not in force. It is not only from 
the common law, but from technical and artificial rules, not 
founded in justice nor in right. We have tried to proTC, (and 
tliink that we have done it) that the principal gujdt, in this case, 
falls Upon the he^d of the accused, whiether he was absent or pre- 
sent ; and that all the guilt of the others was derived frojn him. 
Now the doctrine contended for, would unquestionably ter- 
minate in this result, repugnant to common sense, that the guilt 
of tlie leader cannot be ascertained, t?!! the guilt of the 
followers is discovered and proved ! This would be absurd. 
Now, suppose A was indicted for aiding B to murder C ; it is 
lUanifest that A could not do this, unless B did murder Q. l<ow 
take the gentleman*s doctrine as it is presented by common l:iw, 
what would be the inference > Why, this artificial cortiplicatcd 
system of justice is inconsistent with itself. Derivative guilt, 
say the learned law writers, in speaking of treason, cannot hP 
ascertained till.tiie principal gtiilt is discovere'd. Now, ft&. 
very same system, in speaking on the snbject of principal in tSf . 

first and second defjree,rejectf the principal, and expressly i^j\ 
ti\oris*es the conviction of A in the above case, before B, who ot/" 
the act. A is prosecuted, condemned and hung, when B is not 
brought to justice. — See 1 Hale 436. — Shall we then go to a syi^ 

iem where the doctrine is not consistent with itself? Shall Wj^j 

borrow from that system, an explanation of our own Coustifei^' 
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tion ? In treas^on, According to common law," alt are principals, 
and therefore the doctrine oh which they rely cannot hold theip 
out. This position appears to me to amount tp a surrender of 
' the question ! I really wish 1 could exhibit my reply without 
rnakine such a deduction, because it is not pleasant to me to tell 
a gentleman that he has surrendered h^s own position by his ar- 
gument. The accused is indicted for levying war — ^what does 
the argument suppose } Why, that he did ley-y war: but he says 
he is the principal in the second degree, and his guilt is deriva- 
tive 1 Now does not this argument surrender the point of fact ? 
Is it not predicated upon the supposition that the fact is so? You 
have proved the war, but if 1 nave levied war, it is in the se- 
cond degree. Now, Sir, the Constitution nor laws know any 
thing about these degrees ; and therefore, 1 am correct in making 
the inference ; and the jury must decide upon, the guilt. 

Chief Justice. 1 did not understand jVir. Wickham as saying 
that he did levy war, nor that a man who counsels, advises, &c, 
does levy war ; his argument was thai; he does not levy war, but 
that the common law attached to such conduct the crime of an 
accessary, which therefore is a mere creature of the common law: 
that those who do certain thjngs, which in themselves are not 
acts of levying war, but assisting those who do levy war, ai'e 
accessaries. He argues that upon the doctrine of accessaries, 
which is a creature of th,e common law, the creature cannot 
exist without the creator. 1 did not understand him even to 
say that this was a case of accessorial guilt, but that it was not 
a case of principal guilt, and therefore it could not be tried until 
the giiilt m itself was made to appear in the principal actor. 

Mr. Hai/, I may hot have understood him. Sir, and therefore 
might have misrepresented him. But 1 did understand him at 
least to say, that if the prisoner did levy war, he did so in the 
second degree, 1 am inclined to think that my comment upon 
his argument was correct. I consider it perfectly immaterial, 
however, since 1 think it must appear clearly that he was a prin^ 
cipal and chief actor, though not present. 

Instead of exaraiping the subject itself, however, Ifet us enquire 
into the propriety of bringing forward now, at this stage of the 
prosecution, a motiqn to arrest the evidence. 1 conceive that mo- 
tion, if ever it would be good in law, cannot be let in at this 
time. — 1 East, 101, the very book the gentleman referred to for 
his authority, authorises the objection which 1 make as to the 
fc. time of the motion. Is not the submission of the accused to triat, 
t admitting his guiltto be derivative^ and ihciciorc admiuing 
p, that he might have objected to his bein^ tried until the convic- 
^ tion of thepnncipal ? Does not this deprive him of the power of 
introducing the objection at this time — atlter the Jury is sworn ? 
t^ I Hale, 628, is an authority that the principal and accessary 
jfe might be tried together ; and, therefore, a record of couvictioii 
y cannot be obtained. — -See also, 2 Hale, 22i — and S Hawk. 303. — 
^* Now, hear, with respect to those who are entitled accessaries, 
wfiose guilt is properly derivative in its nature. The accessary, 
if Ii3 submits to trial, cannot after that require that evidence if 
tha conviction of the pHncipal should be produced. He ma; 
state it £(,s a reason why he should not be put to plea, and c 



% 



Digitized by 



Google 



(354) 

\Mfitiy wily he ^houtd &ot be brought to triaJ : bilt kaving noW 

{(one into the trial> he cannot arrest the proceeding. Such is tli( 
avr with respect to accessaries: principals Cw[inoi oh^eet sA way 
time. NoWi Sir, by a declaration of tliis objection being too 
ilat^y I ai^ what inconvenience is sustained by the accused^ 
Suppose him to be entitled to the benefit of the law ; where is hid 
hardship ? He <ian now haVe a fair trial *, and unless the persoA 
from whence he said he derived his giiilt should b^ convicted oi 
the offence^ he c^&ot have judgment passed upon him, but re- 
ceive the benefit of arrest of judgment. — 1 Hale, 623.-^NoWj^ ac^ 
ccfrdmg to our Constitution, be must be charged with levying 
war : if, thcreforCi the accufiied wished to a?vail himself of tlie 
4Dbjection he contends fdr> he ought to have first brought H for- 
ward» This is the rule in Great Britain**^if a derivative pfiendcr 
wishes to avail himself of this ol^ection, he objeets at the outset i 
ie makes objection to going into trial at all; and his objection 
might operate fatally to the i^ase going before the Jury ; but ihk 
is not after the Jury are impannelled. Now it is remarkable, 
that the gentlemen try to avail themselves 6f cominon law ruh^, 
^which they, in another breath declare not to be infor^e-. but if 
they do think so, it is declared that the objection must: be mad^ 
iiefore the irial beginSi But here> in the middle of the trial, a 
jnotion is made which nught operate to discharge the prisoner 
Tor want of that evidence whioh we ajft not permitted to give. 
But this cannot be. 

It may be said, {^erjiapii, that the indictment ought to havfi 
(charged the defendant with levying war, iein^ absent ; for then 
he mighty se6 the situation in which he stood, and might have 
known tlTat he cbutd require the record of cbnviction of some exit 
principal who Was present; The answer to this remark will b^ 
ibund under the third enquiry. I shall show that it is not ncces* 
*'sary> in this Country, that ihe indictment Bhould state this cir- 
cumstanee with such precision. 1 have always viewed it ass 
Iprincipid nd less sacred than prefer, that all evidelice should be 
heardby the Jury ; jf the pris&ner says that there is a point 
Vhich must be proved pre viou* to his^ conviction » he is not at 
liberty to stop m the middle of the trial v to introduce it, but 
must let the evidence go through, t call Upon tiie gentleman I 
to prove a single ease where it ever has been aone> or where «uch ^ 
ia printiiple was ever justified upon sound law and propriety. 

The third positicm laid down was^ thai the faets must be i 
Jji^dved j and as the Indictment charges the prlsonfer with levyinj | 
•war on Blannerh asset's island, evidence whidh does not ^ to j 
Jprove him to have been on the spi)t at the time, must be inappli^ i 
Cable; On this ground, a motion is made to stop the evidence. ^ 
feut> Sii*, if we. even admit thi^ reasbning to be true, abd that ,j 

J he evidence would not prove that he was there, it does not fol* 1 
ow that the evidence is lidt to W heard. The objection m 
Only be effectual whfen the evldehce had been all submitted ' 
'the Court and Jury^ fbr Vrithout heai^ing of the whole jevxd 
It is impossible to decide liwon the relevancy io the indictn 
it may. Or may hotj prbVe tne charge in the '' matter and fottft 
t)f the ifidictment/* This depends upon the. exafTifiiation of'ili. 
fei^eriftlitybjrthS Jil^* ; 
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But if the fact \a proved> it is ireCessarytliat the Jndifctmefit 
^ould specify his absence j else ho\^ can you brine evidence 
ia^ainst him aiB though present ? The evidence must be applica- 
ble to his being on the spot where the crime was charged. It 
will be necessary to examine the doctrine and rules rhore mate- 
rially, upon which Mf.iWickham supposes himself to be so confi-» 
dent of success : and to see whether it is necessary to charge a 
\ man as being absent, if it b^ the fact that he was absent at the 
' time, N<iyr I would ask whether a man can be less a principal 
in art offence> because he was not on the «pot, if he Originated and 
carried ou the treason then in operation ? How can his absence 
justify him> according to law? The accessary before the fact, 
who was never oh the spot, might be convicted.-*-! Hale, 214, 
2SS j-^l East* 127.-*The Charge is> th^t he levied war •, the time, 
place and object is mentioned^ and that is enough, if his intitnate 
connection with it is proved. Gentlemen say, that the indict- 
ment ought to be. drawn with such certainty, as that there h no 
possibility of error \ and upon this ground also he contends that 
the accused ought to bft informed. Kow, Sir, do we not describe 
the offence> the time and the place f This is all the requisitions 
of right and justice. What use is it for us to confbrin to their 
objection, and say in the indictment that he was absent > Thi^ 
is^ only informing hini wh^t he already knows, and what we shall 
ttot controvert. Now let us ascertain whether by this common 
law authority, this species of certainty must neOessarily be re- 
^ quired in thp indictment 5 or whether, applying it to our ow;n 
^ toderstanding of propriety, this indictment is not sufficient.^ 
Are' we to exhibit such an in^ctraent as wa^ never before pre- 
tsented to a Court of Justice ? Foster^ 194, says, that all that can 
be required is *^ a reasonable certainfy> so that he may be ap- 
prised of the nature of the charge j and be prepared to give an 
answer.'* No\<^> Mr. Wickham docs riot say, that we have not' 
deacribed the offence, only that we have not said whether he 
was absent or not. This is not necessary in law nor common 
sense, because the man himself knows that he was not present. 
The charge is> that he did levy war with a certain view j and it 
is not necessary that we should tejl the accused where he was at 
) the time .— l East> 1^ .— :N o w. Sir, Blaiinerhasset*s island is in the 
eounty of Wood ; one of the most remarkable and distinguished 
places^ in that couhty^ Now> suppose the evidence should prove, 
f that instead of the treason having been committed on Blannerhas- 
r set's iiSland) it was committed in some other part of the county of 
; Wood : say forty or sixty miles from it. Now, would not the 

■ indictment be good ? The law 8ays> that you are not bound to 
prove it at the spot laid> but you tnay prove it at any other place 

[ within the county. Now, Sir, if I had not mentioned this, 1 ask, 
r' whether they would not have used language like this: you charge 
inc with levying war On Blanncrhasset's island 5 I had somebusi- 
I '^ess to do to be sure on Blannerhasset^s island; but instead of 
|^^w).ur stating the circumstances that occurred there, you go to the 
i.^^ferthest corner oif the county ; this is taking me by surprize then ; 
b and how can I, answer ? But, Sir, what says the law? It will 
. not admit of these, captious objections, either to the indictment 

■ or to the evidence ; and, therefore, if jfou can prove the cri^c any 
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whfre in the county, it is suffibient. Now I ask whether the v» 
riance which 1 have now stated would not be infinitely of raorc 
importance than the one objected to? The cases I. referred the 
Court to before, go to support the doctrine. Again ; 9 Coke, 
folio 119. — A, is a case to point. So also is Foster, 351, as to 
identity. Now from this the question is, whether Mr. Burr wa« 
guilty of the procui-ement ; and thus of the levying the war which 
was levied. — See also Fost. 437, 43S — 

What would |iave been the efiect, if we had adopted Mr. 
Wickhara's mode, and agreeably to his opinion, made the inxlict- 
xnent special ? Why, we should have been involved in a difficul- 
ty and dilemma; because it w^ould have been proved that the 
person who levied war, was not at Blaimerhasset's island. How 
could such an indictment have been formed, in order to have 
made the giiilt appear ? W/iy we must have said that, though 
he was not present in person, yet he was constructively present; 
and that he was so near as to act in co-operation with the people 
who were on the island. * 

I do and will declare, that I believe no indictment was ever 
yet formed, which stated that the accused was not present at the 
time. . In East, 121, which i quoted, it does not appear necessary 
to say more than that there were a number of men met together 
for purposes of hostility, and with intent -to levy war against the 
United States, having all the prerequisites to accomplish that 
object. I, therefore, cannot believe that any objection can be 
sustained. And even in Great Britain, these captious object- 
tions are not encouraged. — ^ Hale, 193. — I certainly think it pro- 
per myself, that every man who is brought befpi e a Court of 
Justice to appear to a charge, whether it affect his reputation, 
liberty or life, oueht to be informed of the nature of* the offence, 
80 that he might be prepared for his defence. This is ibunded 
in common sense and humanity. But let us go to the indictment, ! 
and see whether it does not appri^se the accused of every thiflg j 
which an accused man can desire. The ground upon which he 
was brought before this Court every man knows ; and every in | 
formatipn or requisition of law and propriety has befen given to ! 
him. I 

1 stated to the Court that I should not say any thing with res- 1 
pect to the merits of the fourth position laid down, to wit — that | 
the assemblage on Blannerhasset's island was not an overt act of 
treason 5 and, therefore, that all evidence relating to it was irre- 
levant. I did, however, say, that I would refer the Court to two 
or three passages of the opinion delivered for commitment. 
" What is meant by the actual employment of troops, is the em* J 
bodying me^, or levying troops to make war.'* It has been oB; < 
served, that to constitute this crime, troops must be embQ^ieii- 
and that it cannot be consummated without the war is^i^ade:'' 
that, therefore, this must be a circumstance of notoriety,"; 
war could have been levied. It was also said by Mr. W.^ 
that if the doctrine for which we contend should he sjb'p 
by the Court, the precedent would be fatal to thc^li%| 
happiness of this country. He really seems to be ktar&ira 
temerity, and would make us believe that we are eni^ejug 
to demolish the very citadel upon which our rights' dWjp 
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confess that the £^a1 and pathpd exercised upon this suhject has 
Had a very considerable impression upon my mind : It has had 
the operation of inducing me particularly to examine the doc- 
trine minutely, to see whether it would lead to those conse- 
quences, i have reflected upon, and traced the operation, with 
an earnest desire to discover if any public mischief conld. be ap- 
prehended ; but, Sir, I must, honestly confess, timt I could discov- 
er no such evils. And yet the gentleman in the height of his 
, aeal, says, he trembles for himself and for his posterity : antici- 
pating dreadful events I Now, Sir, I am a citizen of this coun- 
try as well as he is; and I have a family to regard as well as he 
has. I am as solicitous for the welfare and happiness of my fa- 
mily as he can possibly be for his; but I am perfectly willing to 
risk: my life and happiness, and that of my Posterity, upon the 
consequences of^adoping the doc^trine which ^we have contended 
for. Let them avoid any traitorous acts : let them not do any o'oert 
acts ofxvar ag^ainst their country , and they are safe* — they never can 
be hurt. There is not in this country, a single citizen, that has 
the least reason to tremble for either himself, or his posterity, 
whilst he acts right ; every man may feel perfectly at ease, when 
he sees that it is a question which cannot concern any inoffensive 
character: it can be productive of no danger to him, or to his 
family, whilst their conduct is honest and consistient. 

But, there is another degree, which the gentleman did riot see, 
or did not choose to see, which is infinitely more alafraing : It 
not only attacks pur Constitution, but the very bulwark of our 
civil liberties : tear down this bulwark, , upon \^hich depend our 
property, life, and every thing that might be called dear to us, 
ana all is lost! This is a point of yiew in which this subject 
ought to be considered. And, as I said before, it is better to 
keep a thousand miles on the safe side of the line, than to pass a 
single inch over it. The moment the line in passed, the, happiness ^ 
and peace of your coiintry is at stake, and you commit an error 
which cannot so easily be repaired. It is time the gentleman 
should think about the rectitude and strength of his doctrine t he 
has heard the argument which I have delivered ; and I appeal to 
his candour and his understanding, to say, whether such a con- 
sequence as he declared, could ensue, or whether, he was war- 
ranted in his deductions. 

In his concluding remarks, the gentleman addressed the 

Court, and said, that if we could bppose his doctrine, it must be 

in such a way as to render the Constitution a dead letter. Sir, 

' have we done so ? Have we not vindicated the Constitution to 

; • its utmost extent > Have we not preserved it in its purity, ^nd 

[.'.c^^lled for any and every possible construction of it which would 

save it from doing any injury to our cpuntry from traitors ? Sir, 

'if the gentleman liad sufficiently known me, and consulted his 

: ow^A judgment; and feelings, he would have pronounced, that ra- 

i.ther ihiiri I would advance a doctrine injurious to my posterity, 

''I would, perish by a thousand deaths. Can I possibly commit a 

crime so heterogeneous to my sense of humanity, as io suppose or 

wish that a. man shall be convicted of a crime which he never 

committed } And yet tlys is the language of ^e misplaced zeal ; 

'. but vyhicl>, I can hardly suppose., escaped fro;n the heart of thait' 
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rentlemaa. I presume that his feelings and his judgment would 
iorbid such an idea. 

Again : He observed, thgt if we did oppose, we must tread iji 
the steps of a blood thirsty Jeffries \ and of an unfeeling Coke, 
Sir, have we mentioned his name ? I^ave we quoted his opiuions' 
Have we attempted to advocate his doctrine, or have we relied 
upon such authority? No, Sir, I would not: I unite — I mostcor* 
dially unite with the counsel on the other side, in handine dowo j 
his name with my strongest expressions of abhorrence ; Be foe// ' 
knows that there is no man in the country to whom sueh a cfaa^ \ 
racter is more abhorrent ; and who holds his infamous conduct in 
more contempt : I never hear or mention his name without ab^- 
horrence : nor do I believe it is ever mentioned in this or any 
other country, but tha^t it is despised most (jordially and upiycr- 
s»lly. 

Sir, we have not adopted such horrid principles, and we dcs* 
pise ti*eading in such footsteps ; but let us not be blamed for wisb^ 
mg to see a lair exposition of the law of our country, and endea^ 
youring to explain it according to the best of our capacilies. f 
may be mistaken in my uuderstanding, but I must close my re- 
marks by declaring, that 1 have not yet heard any thing whicb 
induces me tp discover that I have been mistaken in my view* of 
this subject. If 1 am mistaken, it i^ from a want of knowing hor 
to be correct — but I believe myself to be correct ^ and 1 am sure 
that not one single ^gument which I have heard has wi-outht 
tjie least coi»rictipn on my miftd gf the correctness of the other 
gentlemen. 

Mr. JS. Randolph, I had intended to address the Court inrc-. 
ply ; but the truth is, that the debate has been carried to such 2^ 
great length that I cannot intrude myself on your honour^s pa^ 
tience. I have no doubt but Mr, Martin, from what 1 is:now of 
him, will address you to the point ; and, therefore, I shall content 
myself. But there iire some things which 1 am extremely desir 
Qus should be understood, — some things which 1 have heard to 
day, which ought to be answered. If, therefore, Mr. Martiq 
does not take up some points which I have this day noticed ; and, 
particularly, as to arresting the right of the Jury, I certainly 4b|ll 
consider it my duty to address the Court, I believe, however, 
that my ideas wijl he forestalled j which \ shall have no olh 
jectionto, , 

Mr. Jfar^?7i expressed his desire that }Ax, Randolph would ex- 
press his opinion upon the subject. j 

Mn. LxB, ^ 

May it please tfour honours, \ 

At this moment, 1 rise very reluctantly, and therefore it i» i 
proper that I should ask considerable indulgence and allowance*, " 
as it will not he expected that my arrangement will appar so 
perfect as I could wish, , - . 

When this proposition was made, I considered it an order, and \ 
common course in legal proeeedings, to object to the admisisiaa \ 
of testimony which did not bear upon the case. Before the ^ g 
tion was proposed, it was announced, that witnesses of a certaft-; 
description were about to be ex^amined. -Objection was feii* *^ 
tjie admissibility of such testimoDy, It 'would seeiii ,.1iow< 



Digitized by VjOOQIC 




\ 



( 3S9 ) 



' t^sit in this case^ ao eireumgtance can occur^ without being transi 
fgrmcd in some w^j or other^.so as thai it is rendered diifereni 
in its appearance. The gentlemen who oppose this motion^ 
although they may 8cem to be experienced in the practice of law^ 
yet declare that they have never seen such a course of proceed-' 
ing as is now proposed to your honours: but I am sure, if they 
bavehadmucnpraotice^ they must^or ean inform you that mo; 
tlons of this kind are cabstantly made; and however objected to, 
if reasons sufiioifnt are giv^n, t|ie Cpurt decides affirmatively. 

You are informed, ih^^t the power of the Court does not . reach 
so far as to enable them to decide upon such a question ; and that 
by it, you are at)out to invade the main bulwark of your liberty ; 
for that by it, you usurp the province of the Jury, which is to de- 
cide upon facts. Are not the objections already made, sufficient 
to satisfy the advocates themselves, thatthfjy are fundamentally 
mtBtaken in their doctrine ? We'^sty, Sir/ and we declare it 
upon legal argument, that you are not called uj^on to decide upon 
f4|cts. Gan it be supposed, that errors of that kind could be made 
by gentlemen a littfe experienced in forensic contrpvei'sy ? We 
cdir not upqu the Court to decide upon any fact : we call not upon 
them to take one inch of right from the Jury decision in this case. 
Let our motion be what it may ; carry.' it to the farthest extent ; 
the Jury must still render their verdict : a verdict upon the law 
a^nd the fact, hpwcver they may contend that we controvert the 
doctrine.' Our motion has been misunderstood ; and it being so, 
1 do not wonder that it'has been so much misrepresented. W^ 
have no desire to exclude any legal testimony : we only call upon 
ihe Court to refus^ what is not legal: and yet, the eentlemen 
have made repeated declarations of our design to inva& the pro- 
vince Qf the Jury ; and to give yoiir bpnours a power never before 
exercised. Let them produce all the evidence that they can, 
M^hich will go to substantiate the in4ictipent, and ^e shall agree 
36 to the propriety ol' its admission, tiut^ because we do not 
agree that all the expressions and practice of a^es ago shall be 
aHowed i and that irrelevent testimony shall declare tnines which 
b.ave no relation to the indictment^ we ar^ charged with inno-r 
vation upon rights and justice ; and with attempting at the pros- 
tration of every thing that is dear to Qur eojihtry. How the 
l^eutl emen could suffer tl}eir imagination^ to take up the case in 
this point of view, I am really at a loss to conjecture. 

When we made our objection, to the introduction of i^ertaio, 
testimony, we stated our impressions to the Cpurt in four po* 
sitions. If I may be permitted to use the figure, these positions 
are four roads that lead to the same place 6t destination : which. 
IS, to reject illegal testimony, and no other is required to be 
Itcjected. 

But, say t)ie gentlemen, can the Court s^p evidence ! Yes, but 
iijnproper evidence only. Sirs, we call upon you tp stop illegal evi- 
dence being heard : and if the Court cannot stop illegal evidence, 
we ask who can ? No, it is the common pi;|cj^ice ibr Courts to 
sitop illegal testimony, not only in civil, but in criminal cases. 
Permit me to say, that the rules of evidence in civil and criminal 
paaes have very little distinction.^ It is belonging to the Court : 
|t is their natural province, ta regulate all proceedings dui'ing a / 

...... ... . ^. yy . I 
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trial ; and I know of nothing, whether it reispects property, lihen 
ty, or iile, thai can prevent the interference of the Court in mat? 
ters of Jaw or fkct with respect to evidence. 

But you are told that you are called upon to 4o to-day, what a 
distinguished Judge was brought before the Sennte £bit doings and 
that his charge was. the same as your conduct would now be^ 
were you to decide. It was kind, yei-y kind; indeed, in the 
learned counsel to remind your honours of what you already 
know ; and which by none of us can bo very soon forgotten. Bu^ 
here it is held up w ^crrorwrn upon your decision. 

Mr. ffav. Surely I think that therj^ never was stich a thine 
«aid. What I said was in order to correct an observation of Mr, 
Botts's (if allusion is made to thg-t) to shew that that was not our 
ground. 1 never should have mentioned, or thought of it, but 
1*0 put Mr. Botts right. I had not the most distant idea that it 
would have been construed as it has been. 1, th<?re&re, think it 
incorrect in the gentleman to, make the allusion. 

Chkf Justice, 1 do not consider one syllable j|s having any 
'personal allusion. 

Mr. Lte, I know not how I am to understand gentlemen 5^ 
but when we are alarmed, alarmed, and alarmed so often in the 
' i^ourse of a single debate, what am 1 to think of the orators ? 
Am I not to repel ey^rj thing that is represented ^s dangerous, 
jwhen, in fact, there is ^o danger > when I hear admissible tes- 
timony denominated improper testimony, am I not to retort upon 
it ? when gentlemen so lose sight of ordinaiy questions as to 
make them extraordinary, I consider it my duty to place their 
misapplications before the Court. If they attempt to make the 
•Court believe a question diflerently froip what it really is, I 
ihink it proper to place the impropriety, in a full view to tic 
Court. 

I will jJroceed ; ^nd I hope it will be satisfactory to ihe gcnr 
ileraan on the other side, that I have passed ;^over some things 
which might have called for some sort of a reply. Jt is not niy 
intention, Sir^ to misrepresent any gentleman's argument ; and 
I considered my reply to that ^entlemaipi's argujncht to be per- 
fectly in order, . * » 

You are called upon, £ir^ to decide upon lOur objections to the 
testimony which we have said is irrelevant. Haveyau the pow- 
er to decide upon it, or not ? — Is it infringing the rights oi iht 
Jury, or not, for you to decide > Can I illubtr^te it > Is it possi^ 
' ble tor me' to shew cases which bear in jTavorof my argument 
upon this x;aSe ? are questions which relate to niy declarations 
and my duty, I contend ihpii it is as much the duty of the Court 
4o decide upon this question^ a^ to ejiercise any other power that 
belongs to tne Court. The question then first is, what will the 
Court, in a legal sense, interpret levying^ of war? when the 
Court have given this interpretation to the Jury, they mnst de- 
.-cide, whether the facts have been giv,en in evidence to support 
■ the charge. It seems to be thought that in treason, there is 4 
.^general exception to ih^ fonner established rides giving j* power 
.*o the Court to decide upon the evidence : hnt permit me to say, 
ithat, iftiifiie be such an exception, it is the first time, that evei 
Si ^eard oi it. U a queetioube j>ut to thp CSpurt in fk ycaie ^ 
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)!»urgUry, what eondtitutes that crime ? why, the Court would bo 
the competeat authority to give ihe definition — they would de- 
$cribe it to be breaking and entering an house in the nighty and 
putting persons in fear : it would make a felony. Suppose the 
person was indicted for burglary ; and the evidence was^ that 
the house was brok^ and entered* not in ,the nighty but in the day 
time — suppdse the Counsel were to admit that it was not entered 
in the night but in the day> and theroibre they would ^o on to 
prort that it was the intention of ^he prisoner to coUimit felony 
and to piit persons in fear^ although, he was indicted tbr bur- 
glary; and the indictment read :— ^now would not the Court 
8top the prosecution, i}' that is the crime stated ? would they 
let gentlemen go on ? No^ Sir^ because it would be irrevelent to 
the indictment : it would compel the Jury» witnesses^ and all 
the <^cers of the Court to be attending and losing their time to 
no purpose ; and I am sure that any Court would stop testimony 
of that nature. . . ' . ^ 

This doctrine has been illustrated under the designatiop of 
gaming, maim,^ &e. But I will endeavour to bring a view of 
the subject more close by supposing that the present indictment 
were for a riot. " A riot" (according to the legal definition of it,) 
*^ is where three, or morcj actually do an unlawful act of vio- 
lence.''^ — 4B1. U6 and S Inst. 176,— It was proved that there 
was an assemblage of persojais : a peaceable assemblage-^ but ' 
that Col. Burr was not ther<5.«-Naw; Sii*, would a Coui-t suffer 
it to be proved, that> though he was not there, yet he was (some- 
where or other^ no matter where>)' aiding and abetting the riot I 
nn aider and abettor of a riot cannot Commit a riot : he must be 
jpersonalltf present y he must be stn actor, (And here I will say 
that there cannot be accessaries in a misdemeanor.) Kow, if 
that be the established law, (which we can prove it to be,) how 
could an indictment for riot, when he was absent, allow, of tes- 
timony being produced of his intention to commit a riot ; or of 
his procurement or aiding such a riot ? Certainly it could not be 
permitted. But, suppose this act 6f riot were proved to be a 
mere assemblage of men ; and that there wfcre no act of force 
at all done — **l)ut/' say the gentlemen, ** though this assem^ 
Wage, where Mr. Burr was not personj^lly present, committed 
no apt of violence whatever^ yet; if we are permitted, we will 
show you that they intended acts of violence, but 'they were stop* 
J)ed before they wer« able to commit them."' Why, Sir, you 
'must stop this, because it is perfectly lyrelevent to what is be^ 
fore the Court, either as to the situations of the cireumstanees 
ior the case, which a comparison will clearly evince. 

Another consideration, which is of considerable force> and 
which ought here to be applied to the case is> that it has no re*' 
Nation whatever to an unlawflil assemblage. If it were an un^ 
lawful assembla^, I will hold it to be clear law> that no man 
can be found guilty for being in that unlawful assemblage, who 
is absent, because his absence places him upon the eround of 
ilinocedce. Now> would it not be absurd to suppose that a tiian 
ought to be punished for being in an unlawful assemblage, when 
it was proved that he was not within 100 miles of the place f 
&ut it is' said,^that he was not only itot there, but, not in th^ sam^ 
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i/fie ^riwr non to pretend to provTC that he was an offencter ? If it 
had been proved or admitted, that he was present, the question 
tvould hare been dilieientc that not being the case, the Court 
must stop the testimony, on that subject, because it would noi 
apply to the indictnieut. 1 trust they will think that they have 
the power tc^ do so on the present occasion. 

The Court *rc not now called upon to decide upon facts, but 
they are cailed upon to exclude Such testimony which cannot have 
ia bearing upon the c%se in issue ; the nature of which testimony 
has been declared ; &nd which evidently is not Applicable to the 
indictment. 

I conceive, first, th^t accoirding to the proof which has been 
produced, (which they say is alt that relates to the spot laid in 
the, indictment,) it was an innocent assemblage at that place ; and 
jif there w^s no crime committed by the persons themselves who 
were upon Blannerhasset's island, it is impossible that it could 
have been committed by any persons, who we^e Absent from thai 
jpiace at ths^t time. The facts being stated in evidence, a ques- 
tion of law arise's-^Do those facts make a levying "of war ? n 
they do not; should tlie Court suffer testimoiiy to be produced 
against an absent man; which might tend to convict htm of ^ 
transactioit where he wAs not personaHv present ? The first qucs^ 
tioa then is, whether this assemblage was an innocent, or a guilt^ 
o:ie . the n6\t, whether it could be called levying war, or not j 
and the third; whether a person absent could be imipUcated in 
that assemblage; whatevfer it might havie been ? It is now pro^ 
per to enquire whether it is; or is not the province of the Court 
to decide ?— Is this assemblage^ or is it not, an^ o'oert act oflexming. 
■ioar, the facts being true as stated ? When gentlemen speak of 
proof that they mean to introduce^ they must relate to the con-L 
Versations and declarations of Col. Burr irt another State, andl 
at otiier times than this circumstance, (whatever it might be^ 
at fiiannerhasset's Islaiid, or they must prove his presenccj 
otherwise their testimony will be irrevclent. We do not agree 
that it is admissible to hear any such testimony. It was justly 
said by k ^ntleman isoncerncd with me, that wBrds are not to fee 
considered as any ingredient in treason : that there must be, 
either a contcssion in open Court; or a proof of the act agreea- 
i)ly to the Constitution, to constitute the treason. We aie wc^l 
aware that words which accompany ^ny act; shew the intention 
wich which thai act w'as done, if it can be supported by evidence: 
bjt words or acts, in other times, and in other states, and at otheir 
times, from mhere and when the charge is riiade respecting a trans- 
action^ oug^t to be excluded. As to any act of Col. Burr ebe- 
V where, we object to ^ny evidence being produced } because V^fc 
are told in our Constitution and Law, that every trial for a crime 
"shall be held in the stAte (or district) where the said crime 
ehaU Mve been committed."— 3 Art. Sect. 2, Const. U. States.—^ 
\ If therefore, in Virginia there has been no levying war, and 
the indietrftent shall specify Virginia as the seat of the war said 
%o have been^ levieA ; and if gentlemen should tJV^n prove thai 
ivar had been*Ievied in KenttfCK^jr", or in Nejn* Qf-feans, we shoulit. 
ybjfccttoit^ because it would ntt relate to any charge miadc ||";| 
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ihe iiWictincnt, or within the reach of this Court. If ii wcni 
treasoB aiyr where, it must, under our. Constitution, be treason 
^vhere it was committed.; This, then must necessarily be a 
matter of fact, upon which the Court must decide, and which 
the present motion embraces; 

I will make a few remarks to your Honours, rtspecting the 
^different positions which we have taken ; &nd, in taking them, i 
Irill proceed in a different order from that taken by the gentle- 
man wbo so ably opened this defence -, and, in the first place, 
call the attention of the Court to^the legal phrase of '^ levying 
war/' i shall then take up the la^ as to the presence of the per- 
r. sons accused ; because, if tliere was no levying of war in Vir- 
^. . Iginia, a^d he was not concerned in levying war at all, no cvi- 
^ dence ought to be admitted on this indictment. . We shall 
^ 'contend, that all the facts, takfen in their most ddiotis interpreta- 
tion, do not, in their legal sense of ihp words, amount to levying 
Avar, even by tho6e who were present in Wood County. In orde*- 
to constitute ^^ levying war,' we suppose that acts are necessary 
to be proven : and acts of a very diflcrent nature from those 
' insisted upon by the Counsel for the United States, 1 think I 
*can plainly shew, the definition of Mr. Hay is not lull or correct; 
He says, that where there is an assemblage of men collected, 
wth a treasonable, inttention"; with a force, intended to be cm- 
ployed for that purpose before their dispersion^ it is levying war : 
and such a doctrine he supposes was held out in the decision of 
• 'the Supreme Court. That this is not levying war, and that this 
was not the definition of the Supreme Court, I sliall shew. 

Levying war is, in itsnature^ fubUc\ This 1 shall press, and 

upon this i shall depend, that it is al together, a f;u^/zc act : not a 

'part of it in the heart, and a part of it in the open deed. The 

H- t>rdinary acceptation necessarily supposes opeh and actual vio- 

fe lence : a military array, a posture of war, ready to act for the 

f>urpose of violence in a public way. If there be no actual pub- 
ic violence', nor public posture cotrtpetent to commit violence, 
t. then, I say, there can be. ao levying war, under any circum- 
^ stances whatever. I hope that 1 am not misunderstood here : 
that I contend for thtB absolute necessity of a collection of a great 
. fn altitude of people, with military weapons. I will admit that 
there maybe a collection of people with clubii, and met with a 
public predetermination to change the government, so as to rer* 
der actual violence unnecessary. Mr. Hay has supposedj, that a 
'number of men had collected tor the purpose of overturning the 
government ; and, tilieugh they did no act of violence, yet had 
their numbers ^nd appearance obtained their object, would it 
not be foolish, said he, not to pronounce that levying war ? he* 
't;ause such an appearance would tepercede the necessity of ac- 
,tuat Violence 1 Sir, war speaks its own language, and speaks it 
hy open deeds. It may be called an act of Vimencp, by a declared 
intention ; if corroborative circumstances concur, an army may 
be armed, arrayed, and marching under the determination to 
separate the government ; it may be by a multitude of people 
whose hostile appearance carries terror wherever they go. It ia 
in this way> or some other as apparent, that wat spealcs its own 
language ; but^ unlesii there are some such appearances^ which 
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no man can misinterpret, it cannot be called levying ^kri in a 
lavir sense. It is a mistake, if the gentlemen suppost* that we 
Contend that levy itig war cannot take place without the exist- 
ence of actual battle. Bellum percussum and helium kv^um, are 
terms well understood in the books, and we cannot mistake their 
distinction. It is really remarkable, when the gentlemen go to' 
ttpeak of the word war, bow meek they arc. \Var> they sup- 
pose, may consist in an assemblage of people, without any avow 
ed intention, violence, threat, terrific appearance, or any thing 
like it : but there is an assemblage of people^ and they can prove 
that a particular person has been the means of calling them^ 
togetlicr; — though not one of them knew any thing ahout levying 
war I 1 say. Sir, it is necessary to prove that this assemblage 
had an intention to subvert the government of the United 
States ; and that intention ought to appear manifest from their 
acts, at the time and place specified in the indiV;tment ; aiid, un- 
less the testimony that is oHered, shall go to acts of that kind, it 
is irrevelent to it. We had a Ifearned exposition on this sub- 
ject, drawn from the British authorities. Authorities, Sir, on 
the brandh of treason denominated C* levying war,'' are very 
few ; and it is no wonder that gentlemen should be so confident 
in their doctrines, if they are mistaken in the main des6riptic»t 
of their subjects, by calling it levying war •, when, in fact, it id 
that branch denoniinated compassinc thie king's death. The ca- 
ass of treason have been very few, oi late years ; but, few as thej 
are, they ^1 relate to actual rebellion j and, indeed, ithasbceii 
truly said, that there is not an instance of levying war, charged 
in England of late, but wherd the person is proved to have been 
guilty of, or charged with actual rebellion. 

American authorities have been resorted to* We happily hav* 
but few ckses in dur country 5 but, few as they are> it is well 
known to the Court, that they were Cases where actual rebellhn*^ 
was in progress. Of the cases in 17^3 and lY^S, in Pensylvaniai 
it never was considered as possible that there would be an idea 
advanced of sl legal and an actual presence, in tevying waJP : it 

' was not supposed that, in treason, there would be such construc- 
tions. ; No, §ir, it is a construction which has krisen upon the 
present occasion ; and it is now, for the first time^ announced to 
the American people, that a person who isi not actuialii/ mesenif 
and who takes no part in a rebellion or treason^ iriay be> not* ; 
withstanding, convicted -, because he was legally present by this \ 
construction. What says the gentleman ? You strictly watch j 
the construction of our Constitution and law£{. Sir, 1 would j 
rather say, open the door of construption, and you must adtnit 
of every thing ; but, if you explode it, there can be no dang&r 
of a man who is absent, in fact, being construed to be present in 
law, or of any other constructive treason being admitted. ! havtf 
all confidence in the Court, that they will hear every proper cvi- , 

s dence and argument, and that they will determine upon all the \ 
principles which the law shall support th^m in: butaaot ilpon j 
principles of construction, which may, endanger the safety of •, 
the American people. "' | 

It was intimated, (and here I again Express niy regret at not. ^ 
being able to follow the argument in its 'proper connection^ or ^\ 
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tjriiig forward tke ideas as they have been exhibited to the 
Court,) that the principiti ingredient in levying wax, conpisted in 
the inUntion only ; anct that, if the intention was once proved to 
be to levy war, a small matter of open deed would be enough to 
ffatisfy the Court that war was levied : but that sameopen deed, 
to exhibit the intention, was necessary. Here, may it please 
your honours, I must express my pointed dissent from the doc* 
jtrine. I say, th^t there must not merely be an indent to subvert 
the government, as an ingredient ; but^ that there must be some 

f>ublic act of violence, or some public posture of defiance, and 
bixes ready to act, by which the intejHion must be known to be? 
the deed avowed and determined by the persons. Tpiiese are, 
not little matters, which the gentleman makes mere appendages 
I io levying war. I therefore must repeat, that it consists in 
' open uncqui^'oeal acts of war. I will not confine it, as the 
Counsel do, to mere threats ; but to acts of force and violence, 
carried into eifect by t^ multitude of persons, met together for 
'^hat especial purpose. 

Upon the question of what is levying war, the cpunsel have 
laid hold of an expression in the opinion of the Supreme Court. 
^hey have frequently resorted to it ; and have laid bold of parr ^ 
ticular sentences in that opinion, from which they have drawn a 
deduction that it is exactly what ^hey have described it to 4>e^ 
Your honors know, the Jurisdiction of the Supreme Coiirt i9 
' fion^ned entirely to civil cases — that it is an Appellate Court, 
an^ has 1^0 jurisdiction whatever ovejr otfajsr courts in priminal 
jcases. They have, in two instances, fixed the principle, that 
Jthey possessed no criminal jurisdiction, except where person^ 
livere brought before them by habeas corpus : br consequently, theif 
llecision cannot be of that authoritative nature as that which ex* 
Jsts between a superior and an inifcrior Court on criminal ques- 
.^iions. Undoubtedly this Court will pay piuch respect to any. 
'iapinion which emanate^ from so high an authority as that ; but, 
i must suppose, that they will riot consideii* it as a binding autho^ 
[ ^ity, as the gentlemen suppose. But, Sir, let us look at the 
opinion of the Supreme 'Court, and see whether it may not be - 
ilinderstood to be perfectly consistent with what 1 have advanced 
as the meaning of levying war. The gentlemen will forgive me, 
if I tell them that the opinion does not lay down the levying of 
wairatall. To be sure, it goes to establish a point, (so far aii 
fihey bad the power,) without which, they h^ve unequivocally 
declared, that there ca^ be no war levied. But because they ' 
have taken up one point, rclatipg to another person, it is said, 
j(but erroneously) that they have decided what is levying war X 
When Mr. Swartwout*s case was belbrie the Supreme Court, the 
counsel who took his ease in hand, contended that there was no 
evidence that charged him with any crime ; but, especially, with 
high treason. They did not think it necessary to discuss the 
4octrine of treason before the Court. There was no proof of 
ihe ;;^ssemblage of men, although it was saidth^i there were great 
bodies of men assembling. It was asked on the part of Mr, 
Swartwout, shew us the the /mc, the men, sind the act. which 
^ovid possibly constitute levying icjfir ? They cpuld shew net 
'iJS^f r ; i^nd therefore, th^ic failpd. 
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- ' In order, ho\ret^r, ihsit the Court should not be nupposed ^ 
have confounded themselves, (not having taken up the subject,) 
1 will appeal to the opinion itself; which upon a critical exami/ 
jiaiion, will hot appear as has beeii supposed ; except they h&i^ 
a right to lay hola of a few vague expressions, so as to cidce tM 
Court pronounce to be law, what no body ever suppose.d could 
. be law. The Court expressly states that their opinion wsis form-, 
cd upon the principle before laid down by the rnost eminent 
Jud^sof the United States. They decla^fred, that they were 
not making treason, but decfaring what had bc^n before desig- 
natied in durbwn Courts. And, should the loose expressions of 
Judges Chase; Patterson, Iredell, &c. be (s^ken as authorities J 
No, Sir, the coanection sbould be viewed : its unifbrmity is to 
be examined, and its correctness too, from other deoisions of ^ 
like nature. It is in uniformity with the law as laid down by 
, Patterson and others, that the Court declares th^t they are about 
to decide what is levying war. T'his is i^en in 2 Dallas^ S5^-^ 
There was an actual rebellion in that case ; and it wUl by nq 
means authorisse the position of the gentleman. 

They seem to suppose, that the opinion of the Supreme Court 
authorizes them to suppose their position correct: because it < 
»ays, that an assemblage, of men, met with intent ^^o commit 
itreason before they dispersed, is levying war. But, did they 
not also lay down the principle, that one man could not levy war, ; 
even if he were a Sampson > In the trials in Pennsylvania, they 
kssembled-— they marched — and they even terriiied the publi<; 
officers from exec uiing their d uty . if the opinipn of ^he Supreme 
Court had reference to such circumstances as ingredients in the 
article of levying war, then we perfectly coincide with their doc- 
trine. With respect to Fries'* trial, there was an actual rebellion. 

Mr. Sftgrcaves in page 19 of Fries's trial, has described what 
is treason by levying war-.— '*A tumultuously raising the people j 
with force, for the purpqse of subverting, or opposing the lawful 
^authority of the government, in whieh thosQ insurgents have no 
particular interest, distinct frona the people ^t large." It must 
oe war. Itis not, therefcre, a secret assemblage of men, with 
a design secretly to do the act: It must be a body of men collected, 
sufficient for the object, either with or without arms; but if with- 
out, or if those arm^ are not u^ed, that they must be ready to b^ 
bsed at discretion : and therefore, tliey carry terror with tbim 
wherever they go. We need not examine into British authori- 
ties merely, becaiise the principle must prevail in all countries : 
for what api>ear8 must be knowii, and we cannot be wrong in 
our ideas of it. Whatev^sr might l^ said by^he Supreme 
Court, they having no ease before thero, conl^ iipt decide as 
though they had. ' But whq,t does Judge Chaise say in Frics'n 
case, p. 106 1 Although be uses more wp rds, yet it does not 
appear that he means to ^©farther in hi^ doctrines than Judge 
Pktterson has done : it is ofte and the same principle in sub- 
stance, and the' occasions were neaHy the saiiii^ in Fries's and 
Mitcheir^ cases. Let us look at the opinion of the Supreme 
fcourt again, in which they treat ^f those cases, and see to 
rwhat extent they went, or intended to go. In one part of that 
ppjnion^ the Ci>urt expressly jn^kes «^ 4i^t^^9^i?1* P^P^T^9P9 
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** levying wat*/* *nd conspiring to Jevy waa—^Sec. 5. I undef- 
^tsLitd the doctrine to be, that a conspiracif wiihout sua^ ircif, cannot 
be levying war. Again : Sec. 6, the Cmirt &ay that all those 
who " Berftrm aiy part/* &c. are traitors: bqt did the Court 
mean that a man who perftrmed tio part should be considered a 
traitor ? No, Sir ; it intends the Man must do something in the 
i;raitorous act. Take the whole sentence together^ and our dofc- 
trine will be supported by it Agaia: The Court wishes to ex- 
clude doubtful cases, and to prevent construction : ihey are 
desirous that their definition should not be flexible ; it is given 
upon sound reason, and guardedly expressed^ if you examine its 
whdie contents maturely. The Court meant to state, that \i was 
n<!;ce<(^ar^ there should be van assemblage of men for the purpoee 
of overturning the government of the United States in New- 
Orleans, hy force ; Which, if carried into execution, would amount 

' to tf ea«on-^S ec> 8 . —How e arried into exec ution I "\V hy , cei*- 
thinly by using actual violence— by a number of persons moving 
for a known object, and treading ujaderfoot all constituted autho- 
rities. Further than this, the CoJurt did n^ intend to go : they 
\d\A not intend to say that twelve or fifteco persons travelling in 
Viraggons, boats, or the like, without a single appearance of war, 
should be considered to levy war. Indeed, in other parts of this 
opinion, the Court have expressed doctrine in direct opposition 
to such a principle. When a parcel of boats happen to meet to- 
gether, they, like waggons travelling to a certain desiination, 
set ottt m squads, on account of ieepingtjompany with each 
other : And where can be the harm of such assemblages — even 
for flm/ objecty much less for an obj^t innocent in itself? Mir. 
Hay has carefully omitted saying any thing on this subject. 
However, if an^ observations, interpretations, or omissions shall 
be made, on. either side, 1 have not a doubt but the Coiiii will 
duly appreciate them. 

' Before we part with this point, however, it will be proper tQ 
cuquii'e how it does belong to thef Court to decide Mpon this ques*^ 
tiou ; and how they come by the right of expressing their opini- 
on of what is^ the meaning o^ levying ««ir— (see F.ost. 255.)*— Here 
1 may truly call upon the Court, as to its proper province, and 
ask, whether we are breaking down that inestimable barrier of 
trial by Jurv, Here it. is the province of the Jury and of the 
O^rt to judge on the case/ 

Those facts which have been stated, with respect to levying 
war, are^ffotir boats, with about thirty men, and four or fivf^ 
Tifles ; air these men^werc of peaceable behaviour ; and the boats 
were at Blannerhasset*s island*. These, with the other ^ircumi- 
stances, (equally trivial,) make a case which we submit to the 
Courts— to know whether, if we admit them all, it ean be cabled 
" levying war?" 
, The first position which I shall now mention, is, that the pre- 
sence of the party accused, is, by the Constitution of the United 
: States, indispensably necessary, in order to make him guilty of 
the fact of levying war. Upon this point, 1 shall lay down this 
bw.ad doctrine ;Tnat there is no treason in. thift country but under 
the Constitution ; and when 1 lay down this, 1 will lay down an- 

• ^ther, which will conr%^ xny ideas in a very few teriiis : That 
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there i^, in this jRotwitry, no common law treason whateif'cf .. 
Whether, therefore, thej-e can be any other species of treason, 
except that laid dp wn by the Constitution, wiiVhardly be ques- 
tioned ; because 1 read in the Constitution, that " onh^^'-^*' Shall 
consist only in levying war acainst them, or in adhering to their 
enemies." This definition, then, certainly excludes every other 
sort and specicwj of treason. To advise or projeet levying war, 
cannot, therefore, be treason under the Constitutional definition. 
But, says the gentleman, levying war under certain circum- 
stances, is common law treason. I answer that our Constitu- 
tion has not recognised common law treason : it does not even 
abridge it $ but excludes all corn m on law doctrines of treason 
altogether It is said that our Constitution was made for the 
•people ofthte United States, and that the common law of England 
is no law of the- United States. Now,^ Sir, if to advise levying^ 
war, is a treason created by thfe common law, and common law 
is no more existing in the United States, how can it be said to^ 
have transformed mis into treason in the United States ? Ac- 
cording to the^ decision in WorraKs case, there is no part of the 
common law that can have cognizance; nor is there a part of 
our Constitution that adopts such a principle, or that accessaries 
in treason should be traitors. If there be such a passage, let it 
be read. Nor, Sir, has our Constitution adopted the principle, 
that there is no accessary in treason. It admits *of accessaries 
in all othev crimes ; and, therefore, as it does not admit of eoia- 
vstruetion, it cannot be inferred. 1 will lay down the position 
iii these words : That the Constitution, toyching the crime of 
treason, is not drawn in affirmance of common l^w i but, that it 
.is an abridgment of the common law respecting treason. Or 
otherwise: It has tkken its own gronnd, independently and 
ftbstraoi'edly with regard to treason. Here, I eali your Hononrs' 
attention to the statute of Edward 3d. You will find, that al- 
th<*ugh that law Speaks of treasoti in the same way which i» 
transcribed by our convention, yet, that it has extended its de- 
finition to cpmmon law treason, osr accessorial treason,, whick 
have not been adopted here. It is not reasonab3e thAt this or 
that definition sho^ild give us a rule to direct our Courts into the 
meaning of treason^ The sta^te of Edward Sd, is broader than 
ours ; and yet the doctrine of common law miut tajke that statute* 
for it? basis, al though it sadmits of accessaHes in treason 'as 
traitors, contrary to our Constitution! \Now, if accessorial 
fi rimes are tq be introduced upon common law principles, and 
there is n€^ doctrine of that kind laid down,, then we can have 
no accessorial treason here v where all primes are to be punished 
according to the descrijJtions which ara affixed to them by Con- 
gress, who have it solely in their power. It is a necessarjr con- 
sequence, that where they have the power, and do not thiji'k pro- 
per to exercise it on accessaries in treason, that this Court can 
have nothing to do with it. It certainly mtjst appear extremely 
queer to the American people, that after a war had been q^uejled, 
persons should be taken up and convicted for an aceessonal con- 
nection in that war, hy assisting or advisin^p in it, according to 
%he principles of common law! Thus, acc^nding to common law 
principbs, a treajson might be charged ^it'any time ^'ifitevig— rf 
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Any distant time. Biit, Sir, common Ikw treason 1? as been c^ujt 
up hy the roots by our Constitution; there is not one particle of 
it left and existing in our Courts. According -to our Constitu- 
tion, there is no differenee between procurers before the fact, 

}} And aiders and abettors : the same principle is to be applied to 
-accessaries before, and accessaries a.lter the tr.easpnable act» If, 
• then, it be true, that according to tjie English law, accessaries 
in treason are mere creatures of the common law, how can such 
creatures exist in this country t if, according to the law of Eng- 
land, a person who . procures, treason to be committed, or who 
plots agamst his country, with , a view to subvert the govern*- 
ment; who advises, -counsels, or procures others to arm, or fight 
>a battle for the purpose of subverting the goveicnment" — if thi» 
is treason, it is created by the common law in England ; and so 
it coiitinues to exist : but how can such common law exist in thia 
•country ? If it be in existence in t^fws country, it must be in our 
Constitution. What> in our acceptation is levy ing war ? Levy- 
ing war consists in such and such facts as design Sited by the au- 
thorities, say the gentlemen. If that be the case, how does our 
law of treason stand on its own footing ? W by on the Constitu- 

. lion, (and that being the case, the gentlemen^s arguments are 
not quite so strong as they may h^ve been supposed) and the 

. Constitution never was intended to introduce constructive trea^ 
son, in any shape, so that ^ a person absent should be considered 
as present J and much less, hqw can a man be supposed to com- 
mit a treason, after the war was levied and at an end ; because 
there may be English authorities to that effect. We are not to 
construe our Constitution in such a way as to ma.ke a man pre- 
sent when he was absent ; nay, it is forbidden by the Constitu- 
tion ; and therefore such a doctrine cannot exist in this country. 
Again. As it respects the presence of the party. .The indiet- 
xnent in this case, in a peculiar manner, appears to me to make 
it necessary that proof should be produced of the presence of the 
party accused ; "and that if no suchtestimony is produced, all 
proof respecting acts or intention elsewhere, -is highly improper^ 
Suppose that thijS indictment charged CoL Burr with being con- 
nected with an unlawful assemblj^, or a riot : if he were proved 

T-^r acknowledged to be not present, would not the Court say that 

.*'j>e was not guilty of the crime charged upon him ? And shall 
.proof of absence avail in the Court, where the chai-gc is unlawiul 

^ assembly or riot, and not avail in a charge for treason^ where the 
U/s is at hazard? Would it not be strange that a doctrine exists 
«d respecting riot, orlmlawful assemblage, where a /e^a/ presence 

:_ was not admissible, and yet in the high crime of treason^ it should 
be admitted I . ' 

Again. Every erime must be tried in the state -and district 

-where it was committed ; and the accused be iiiformed of the 
nature and cause of the accusation ^gaint him. — 8 Amend. 
<Jon. U. S.-^SOy if there be any evidence brought against us res- 

.pecting a crime which is not specified in this indictment, or at 
any other place than specified, we have aright to object to an^ 
•such evidence. The act stated in this indictment is, that the 
^iaccusedi.with a multitu^ of persons, did certain acts in the 
'^jpunJtt^ QL Wood. Mow M^e want to restrict all evidence to that 
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county } find saj^ that if there were $017 criitii'na) acts commitied 
elsewhere, evidence of thos^ acts are iuadmissibie under ihii 
indictment: and no evidence is admisBible^ except it ^oest« 
prove, that at the spot specified, tb^ accused personally, with s 
nunyber of persons, did the act specified * That he must have 
ieen there with an assemblage of people, is the sine qua npn ; and 
indispenBible with the chaige of levying war, agreeably ib the 
doctrine of the Supreme Court.- If the people were there, aod 
]evied war, and /*c was not there, he could not be found guilty 
by this indictment ; because the indictment limits t|ie proof to 
the state of Virginia, and even to the island sj^ecified. We are, 
therefore, not obliged to answer to any other evidence. If the 
prisoner was linked and leagued with, or a contriver of the con- 
spiracy, it ought to have been stated, that he might have known 
to what to answer. Certj^inly the indictment must carry tic 
strong belief, that the prisoner was in Wood county, levying war 
in person ; and no supposable connection ought to b^ received ; 
■ if it may be, it must respect a principal in the second degree i in 
which case he may require the previous conviction of the princi- 
pal. And again : If it was to he considered so, the indictment 
oHcht to have stated it. He has a right to refuse to go to trial, 
if he is to be considered as a secondary in crime, until the prin- 
cipal has first been tried. Therefore, Sir, if facts are oiiered; 
to be proved, which does not relate to the indictment, the testi ^ 
inony is not admissible. I understand Foster and Hale irery dif- 
ferently upon this subject, from what the attorney for the Dnifed 
States does. If a party has an indictment put itito his hand spe- 
cially stating the link between him and the principal, and iie 
chooses to wa,ve the privilege of the record of conviction « he may 
do it, but he must do it in form, which he may readily avail himsctf 
of; but, in this indictment, is Mr. Blannerhasset, or Mr. Tyler, 
named as principals in the first degree, to whom Col. Burr wM 
linked ^ Their names and situations are not mentioned ; and yet 
he is named as having been connected with certain persons un- 
known. These gentlemen are said to have been there, when it 
is clear Mr. Burr wajs not, And now, because he has ^one ini 
his trial, without any knowledge of the indictment, it is said 
be a proper time to make objections to irrelevant testimony ! 
was said that there was such ^ thing as a special indicimen 
Now, if ever there was a case, when a jspecial indictment wi 
necessary, it must be on the present occasion j^wJfei-ejtheperso 
is only considered as a principal in the. second-degree, whitshiu 
no foundation in ford seojuli. This having taken place in Wo^ 
county, all evidence relating to any other place- or to any oibe 
time than stated, must be inadrnissible. Testimony must b 
confined to the matter in <jUestlon : because there aie Courts ii 
other places as well as here, where crimes committed elsewheri 
can be tried with equal ease. I must own that 1 am really at j 
Joss to know how it was possible for gentlemen of the talents «d 
u.^der standing which we have seen <ythibited, to pretend tost, 
that the law gives them a right to introduce witnesses to. prov 
an act that has not been set forth find specified in Uhs indictment 
,lt is not according to th^ rules of la^r.;. and^ thereli>i:erf^<tftnaf* ^ 
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Witib respect tatfie fourth point/ I would admit the gentle- 
nien> arguments to hejust, if they wbuld apply the common law 
t)f'Enslaiid in treason to this case ; but then tlliey must give u$ tte 
benefit of the common law too ; upon which we must contend for 
the benefits We should derive from the accessorial nature of tire 
charge ; Si5 that the apcugeq couM not be brought to answer until 
the record of conviction of the principal should be produced : and 
therefore, the common law would prove our innoeenpe. For 
God's ^sate,. let us not witness the establishment of a principle 
which would bring a man into danger, and which would deprive 
him of all the&e. aids which would go to establish his safety. If 
you adont such rules in your practice in thiscountryi Sir; I 
would ask, where is the country w^ich would be in a more de^ 
plor able condition ? Common Uw doctrines are introduced to 
mak:e a njan a criaxinalybut the rules of common law are ex- 
ploded when they may tend to acquit him ! Now, leaving it to 
g^^cntlemen who may be enquiring metaphysically into the sub- 
ject> for the purpose of trying what are their physical powers, I 
would ask, upon what ground they btand with i^espect to the 
present indictment I li they mean to make the prisioner a prin- 
cipal in the first degree, the door to endence is wide open to 
them : our principle does not repel any evidence which they may 
bring upon that ground* But, Sir, take it Upon the ground in 
■which ,we represent it, arid I will ask, whether, in felony, a man 
who procuresthat act.to be dope, but takes no part in it, is not « 
prineipai in the second degree ? If the prisoner neVer was at 
Blannerhasset's island, he must, at mosfe^ be a principal in the 
second degree -r-r-East, and 2 Hale^ 023, atje clear upon this docr 
trine, and tfie manner Jn which such a ca^ is to be tried : the 
record of conviction of the principal is indispensably necesis^ry, 
before an item of testimony can be received : this is the inevitable 
order, of the evidence V and without that record, the case must 
stop. 

And how is it to stop ? — what authority is to end the enquiry ? 
Undoubtedly it is the Court who must exercise that ptower. You, 
Sirs, have already determined in one iiistance during the pre- 
sent terqi, that it does belong to. the Court to regulate the order 
of testimony. But it belongs not to the Court to decide contrary 
to law; their powers are designated, Vou are now- to decide, 
tliat a record of the conviction must be produced, before a prin- 
cipal in the second degree, or an accessary c^n be put to trial : 
you ard alspto say, that it is incumbent on the prosecution to 
produce two witnesses to the overt act. If one may be di^spensed 
with, so might the other. And will the Court part witli what 
is their right, and what ihey are adequate to, on the present 
occasion? I am persuaded that they will not: 

Upon a review of all the ground which we have taken upon 
the present occasion, I am obliged to flatter myself that our case 
is in such a state, ^b th^t, unless. Col. Burros presence is proved, 
(which is not pretended) it is absolutely necessary that your ho- 
nours should exercise ^our power in regulating the testimony, 
and exclude such as may be offered, which is not relevant j both 
upon rules of law am^ right. 1 trust that the Court will be sa- 
tisfied of the force oi the argument and law which we ha » o pro- 
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tluced; and will declare its opinion. I am satisfied^ that iFaby 
one of the four positions which we have offered is correct, th« 
present case will be readily disposed of. 

Friday, August ^8. 

Mr. Martin. I shall now endeavour, may it please your ho- 
nours, to put u close to this Jong, and very important argument, 
before the Court. I shall not^ how;ever/complain of tte length 
of it, because of its i{n|)ortance ; for upon the success of this mo- 
tion, much of the bapptness or misery of our country depends. 
On that account, 1 snail not make an apology as to the length of 
time which i may find it necessary to use -, and paiticulaily, as 
the decision upon this question may put an end to this trial. 

We have contended that there is nothing to support the charge 
against the accused ; and we have strongly supj)osed that there 
can be nothing brought against him to support it. We have, 
therefore, put the fate of the trial upon the relevancy of te&ti* 
mony, by saying that no testimony ought to be heard that does 
not relate to the matter lielore the Court. And for this we have 
l>een denounced, under the impression that we are about to take 
the i^ase out of the hands of the Juryi it has been said to b« 
their province ; and that we wish them not' to enjoy Uieir indis- 
putable rightB ! That will be a question which we sliaii discuss. 

It is farther charged upon us, and held ujp to the Jury and to 
the public, as a conclusive pjoof of our gmlt, that we would-^pot 
interrupt the course of the testimony, if we knew ourselves to 
he innocent : but fearing the<;onsequences, and knowing that wa 
should be proved guilty, we endeavour to stifle every avenue t^ 
truth. And we have been told, thatVe have been acting upon 
the people in the science of defence, endeavouring^ thereby, to 
-save our client from punishment. Let me state a few tacts : 
when you view tile immensity tjf time which has been spent upon 
this prosecution, it becomes us to examine into its process. The 
Grand Jury were sworn on the SSd of May : and we waited here, 
patiently, from that day until the JSth of June, imder evejy in- 
convenience, attending daily, for the arrival of the pHmum mobile 
Gen. Wilkinson, who was all-important to the trial. But he, 
thbupih well apprized of the time of the sitting X)f the Court> 
failed to make his apj^earance -, and we, all the while \s ere forced 
^o suffer all the inconveniences of imprisonment .' No vritness wag 
sent to the Gland Jury until the 3Sth of June i and the first pan- 
«cl of the Peiit Jury was on the Sd of August. Tlie Jury w ere 
not called to the book until the 30th of August, althougli on th© 
pait of the prosecutor, every thing wa* ready: yet, anxious as 
the prisoner was, he waved his eonsiitutional privilege, a«d was 
prepared for his trial. But it was not until the 17th of August 
that a Jury was cpmpleat<jd, so that we could proceed to trial I 

It may be said, that it was our fault, because we did net sub- 
-Hiit to the panne! , but required a tallis ; but how can this blame 
jbe throvi^n upon uti, Vilicn the reason for it evidently was, that 
"we did not ci3oose io accept of gentlemen on the pannel who had 
alr.eady signed the doo?n of the accused. The pannel was mafie 
up on the l7th, and this motion was made on the %^d^ apd">et> 
dining this time there were but t welve. witnesses ex ami^fed^t^ 
. -of one hundred and forty ! Independent of wliicli, tjpiei'e- wcuft 
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be thirty or mpr<5 on Col. Burr's »5de. Theti, Sir, according te 
coriiparison, not less than a month, or perhaps two months would 
be consumed in going through with the witnesses. Add to this, 
a consideration respecting the season of the year: is li npt pro- 

^ bable, that belbre this triau could be brought, to a close, one oi the 
Jury might get sick: from the incessant confinement which they^ 

. uiust endure ? In which case the trial must either be ^(ine over 
again, or it must be suspended. And, if the whole sliould be 
gone over agaia before ai^ther Jury, the same accident might 
occur again froip the same caiuse. Thus, from a, view of the in-v 
•finity of witnesses, most of whom' must be unnecessary, there is 
scarcely a probability that w© shall ever get the trial ended> 
But^ Sir, al] the while Ct>l. Burr must remain \n eonfinenjent ; 

, aind all the benefits which he . could otherwise derive from his 

'■ counsel,, amidst their immense inconvenience, would be totally 
useless to him. And the same would have to be repeated at. a 
future day. ' 

These oonsi derations ought to satisfy the Court that our mo-- 
tives are founded on correctness and justice, and not on any wish 
to evade justice. It certainly is my m<ist eaxne^t wish that the 
\^hole of the evidence should be gone thr 0*1 gh : J wish it for 
the sake of justice e ; and 1 am the more ready to meet it, because 

' 1 am fully satisfied that the whole of it can prove nothing against 
Col. Burr ; and that his innocence would appear as pure as the 
unsullied snow \ although the malice and persecution of his ene-. 
mies had pieced Col, Burr in this situation, which to us all must 
be a matter 0^ regret ; ytt. Sir, 1 feel the greatest gratitude to 
Heaven, that through the whole of my life 1 have been spA red to, 
vindicate innocence ; and that I am now here to plead A^V de- 
fence who I consid^ to have doaie no harm to ^iny oiie, 
• if myself, and the honourable gentlerti en with me, should be^ 
«o successful as to res<5ue a^ntlenian for whom I entertain ihe 
mxi^i earnest esteenl arid Iriendship : if we should be able to. 
wipe avi''ay the tear of filial pity ; and save youth, innocen4Ce,, 
i?legance„ and merit from a life of unutterable misery, despair, 
^na distraction-r-it'will b^ to me amoinentof the grejjitest plea- 
sure that 1 ever enjoyed on earth; and wijl alFord to me a source 
of bliss much tabe esteemed. 

But, Sir, I am not merely induced to extend my utmost efforts-^ 
to save the a^ccused from conviction, from the particular i^gard 
w^hich I have for his person and connections : I^m. induced from, 
a diflerent motive: I ani thankful to Heaven* ihsilt wjien sucK 
great questions are to be decided, as those which respect tli©. 
principles of treason-— questions on whiph the happiMSs 9X misery 
of the Ignited States depend — questiojos vvhieh wi]l render the 
^Pnited States, at some iuturc period, either an Eden^ or an Acal-. 
^?na ; I feel happy that I am able to lend my feeble voice, andif 
afford my small talents in the elucidation, of so important a sub- 
ject. And if we shaH succeed in establishing correct and propeir- 
principleiS on this subject, 1 shall felicitate Uiyself With the im-. 
pression, that I have riot lived in vain. 

Before I prodeed into questions of law on this subject, I beg^ 
ieave ta make a'few remarks to your honours on some observa* 
tSQilfv %hiivh J^'crc mad«, by the gentleman who spoke Hr^t^^ 9^i^ 
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one who suCc(Jcdc4 him. They boasted ihal they ntver intro- 
duced any foreign matter into a debate by way of declaniation. 
It ig correct and proper 5 but then they charged it upon us : ihey 
say that they were conlpclled to go into it by our conduct, tso 
legs than three tin>e» did he lament the painful necessity he was 
under ; and yet one half of his^speccb was composed of declama- 
tions that Col. Burr was guilty of tlie crime that was chaiged j 
and alt the same time eulogizing Gen. Wilkinson : tJjen they said 
that Col. Burros counsel, instead of taking his part, had made 
^ttacks upon Gen. Wilkinson and Mr. Perkins. I object to these 
indirect and unfounded charges against us. If I understood, 
there were indirect charees that we had prevented some of their 
witnesses being here. It he did not mean any thing of the kind, 
why was the gentleman not candid enough to avoid taking up the 
time of the Court unnecessarily, and tell us that one of their wit- 
jies«es got drunk, made use of improper eknressions, and left the 

Nstate without appearing at Richmond at all.* Sir, was it Col. 
Burr or bis friends that made this m^n drunk ; and that caused 
him to use expressions which tended to nothing hesB than riot 
and insurrection of the most dreadful and horrible kind that can 
be conceived ? Was it them that instigated the dreadful means 
of putting a dagger into the hands of slaves to be used upon their 
masters ? If no imputation was meant, why was such a circum- 
stance mentioned ? A most unfortunate circumstance, indeed, 
for the government, that among their witnesses, they were oblig- 
ed to select out of society such infernal villains, as that man 
appears to be. ' 

Another charge against us was, that we had enilcavourcd to 
commit another of their witnesses.! Ts^ow would that have had 
any evil effect upon them .^ Would it' have prevented them of 
the benefit of their witness, if we had succeeded J No, Sir, on 
the contrary, it would have put him in a safe place, where he 
-could be brought to the Court at any time to give evidence 

. •against us. Why then were the public called upon to witness 
whether there could be one doubt of the guilt of the accused, 
when they had such poor ground to establish it ? Did the evi- 
dence of General Eaton, of Commodore Truxton, or of the 
Morgans, authorize the gintleman to say that there was no- 
doubt of his guilt } The law oh this subject is stationaiy^ upon i 
which there ean be no doubt j the decision will therefore depend! 
upon the facts stated to the Court, and upon the law applied to 
llism^ without regard to any party whatever. Somehow or 
other however, Mie gentleman has deviated from this principle, 
and wandered into misapplications : he cannot, then, blame us 
in return for wandering after him, if we have done so. 

It will now be proper to come to the four points into which 
this subject has branched out •, they were, in sub.stance these : 
Admitting the facts sworn to, to have been done on Blanner- 



* This alludes to a witness^ who, it ihas said, on his xvay to 
Richmcnd, hadalUmpted to instigate an insurrection among ike fl&tes, 
Phe truth of which never was ascertained. 

t General fyilkinscn. 
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ii asset's Island ; and that thdy were all true, yet they did not 
.amount t6 levying war in the persons whp did those acts. Slndly^ 
No acoesaoriai agent, in levying ^ar^ can be brought to answer, 
until the conviction of the priiicipal actor shall be produced- 
3rdly. That no evidence o£ accessorial agency in levying wari 
can be received in supporting an indictment, when thte accuse^ 
is charged gefi&faU^ With levying war ; and when his special 
kccessorial a^ncy is omitted to be statedv 4thly. That the 
operation of the common law of England, whieh makes a person 
a principal in treason^ cannot apply in the United States, nor 
fee admitted here. 

When 1 talk about an a6t of treason, 1 mean levying war;: 
thus, in England, a persbn who \^as to enlist a soldier to pro^ 
ihote an expedition, would be guilty of treason, but it would 
be in an accessorial way. Novtr the pririfeipal may be put to trial 
flit the same time as the accessary, if the Court so direct ; but 
the Jury aire Aitetted not to find a verdiet against the aecessary 
if the principal shall be acquitted. Here I must beg it to be 
understood, that neither Col. JSurr nor his counsel holds up, ot 
suggests the opinion to the Court, or the public, that any indi>' 
victual on earth was guilty of treason on Blannerhasset's Island. 
Where then is the position of the gentleman who spoke last^ 
that Col. Burr was willing to sacrifice Mr. BlaUnerhasset ? We 
liold u]) io view, and we earnestly believe it, that Mr. Blanner* 
iiasset is as innocent as I am, or as the gentleman' himself is. 
We say that no one on the Island intended the least injury to 
any one ; and it is perfectly clear that they did no injury to anj 
one. Col. Burr could therefore have nothing to fear ; and con* 
sequently could not even intend, or think of sacrificing the other 
gentleman. He knew that neither constructive presence, nor 
declaration of intention, could avail to promote a conviction of 
any one in the United States. - 

Hiaving therefore cleared ourselves of the imputation of being 
willing to sacrifice^others to clear ourselves ; and decliared that 
no person whatever was guilty of ti'eason in any part of that 
transaction, we will now come to the legal principle, even sup;i» 
posing treason to have been committed as respects this case. 

The first step I shall take, will be to investigate, as well as t 
can, the characters of principals and accessaries in murder or 
felony, before and after the fact, and then apply the doctrine 
to tbe case of treason : where it is declared, that such persons as 
would be accessaries in murder or felony, are considered as prin- 
cipal accessorial agents in treason. An accessary in murder or 
felony is, every one who has any connection; whether present 
at the commission of the crime or not; if be can, by strict law, 
be considered as constructively present. Mr. Martin th^n to 
illustrate his position read t Hawk. 445 sect. 16 ch, S>Q and ib- 
44S sect. 26, ib. 439 ch. 29, sect. 1 ; and 1 Hale 233, 435, res- 
pecting accessaries before and after the faOt. A distinction 
however had been attempted to be made relating to treason, 
between those persons who procure and counsel ; and those who, 
after the fact^ procure or assist the escape of the traitor. I sWItll 
examine the correctness of the sentiment advanced ; and shall 
shew that whatoyer doubts used to exist on ihi^ s^ub^t^ iliey. 

A ▲ a . 
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liave long^ ceased. The genflemen have very correctly dudfci, 
that where a person is witiiin hearing or sight of the action^ and 
faelongjs to the party, he must be considered as a principals and 
not an accessary : but they are in error when they want to 
transfer this legal presence to Col. Burr, who was one or two 
hundred miles oil* at the time when they charge the treason. 
The difference is evident.— 1 Hale 439, Dalt. 341 —If several 
go to a house to kill a man, and one only noes into the house and 
performs the act^ the law says they are a)T present ; because they 
"were all ready to give aid and assistance ii it should be required. 
The ne xt case is Lord Dacre^s in the park ; they had gone to- 
gether into the park to kill deer ; and made aprevious coniract,^ 
to resist, by violence, any opposition that should be made to 
them. It was an illegal act in the first place, and they all went 
together with one illegal design.— (Meore 86)— One of them was 
met, and opposed by Uie game-keeper, and the ^ame-keeper was 
killed by hun : the others were in other parts oi the park, but it 
was declared to be the act of them all, because they had all gone 
there to commit felony i and because they were near enough to 
each other to encourage the act of murder,, or to give immediate 
assistance to him who did it : for it appeared that the otherjs were 
within call, not being more than a quarter of a mile off. So as to 
the case of the Burglars: some stand at the lane's end to watch 
and to give alarm in case of a diseovery, and one of them ^oes 
to the house to steal. They stand so near that he can receive im- 
mediate assistance } and they all go to execute one object. Cer- 
tainly then, they are all alike, pudsey'scase was referred to by 
the gentlenian. This case is reported in 7 Anderson, 11§. Pud- 
sey and another went out to rob on the highway : they met two 
men whom they endeavoured to rob ; to avoid being robbed, 
one ran one way, and the other another, Pudsey pursued one, 
but did not overtake him : his companion did, and robbed hitn, 
out of the sight or hearing of Pudsey. But it was judged that 
Pudsey was equally guflty, because they were both together 
when they met the men : and they had one determined object. 
It is enough, if a man is sufficiently near, as that he is known by 
the other, engaged in the same pursuit, to give him aid. Fost. 
^49, 550, was also commented upon; but I consider this as merely 
a gener«d expression, founded upon the cases which are referred 
toj and not designed to extend any farther. It does not require 
a strictly immediate presence to^make a man an eye> or an ear 
witness to an action : and no case that has been q[uoted can jus- 
tify the strict necessity of it : but certainly there is a most mate- 
rial difference, between an eye or an ear witness, - or one evi- 
dently entering into an expedition, and the situation of Cd^ 
Burr with respect to the transaction on the islai^d. Was he 
keeping watch at, or near the island : or was he ready to asast 
or aid them ? Was he near enough to give them knowledge, 
counsel or advice > Was he near enough to assist in Committuig 
an act of treasmi, or to prevent a surpriize, iu case they should he 
interrupted? Was he near enough to aid the escape of those 
that were immediately engaged in the act, be it what it might } 
Foster onlv intends to lay down positions to shew whoi niay he 
Considered as con^faructively present ; and it cannot appy to^o^ 



Digitized by VjOOQIC 



\:- . .•(377r 

€a«e. t$S was also alluded to ; but Foster meant it onlj io fllua- 
4rate a general principle. Three soldiers went together to rob 
an orchard: two ci^thtm were in the tree ; the other wa3 on the 
^tttside^ with a s>¥Qrd to watch-^— the owner's son came up^^ and 
collared the soldier^ who stabbed hiflu Nowthejodge's opinions 
was, that as the dea^ was without the knowledge of the othei: 
two, they were only engaged in a trifling trespass ^ but it Would 
not hare hten so if they had come with a determination to oppose 
whoever should interrupt them as in Dacre's case.— 3 Hawk. 
JLit, sect. %, ch.^d. — It is enough that'the person should be ent- 

. boiden^d in the act by the hope of immediate assistance fVoin . 
others rf the party. / 

But, Sir^ in this case, the counsel have endeavoured to make 
a distinction between a person wh^ leyies war, and a person whe 
eommits murder or felony, as it respects immediate preseneev 
That to detern^ine the question of proximity in the latter, you 

= must consider the great object which they all have in view 5 anft 
therefore he brings in the^iupposed object to support the proximi- 

I iy^ or legal presence of Col. Burr, although he was ^00 miles 

' from the spot ; and yet he is considered as legally present; 

Jkgain. Wfe are told that the overt act is not the treason, but 
that treason consists in the treasonable mtention, Why, Sir, I 

' ^an'' hardly admit that there is such a species of ti^ason, even in 
Great Britain. But surely the gentlemen all know where trea- 

^ sonable intention is spoken of, it relates to a conspiracy, or com- 

' passing the king'« death, the death of the queen, or the eldest 
son, who is heir to the erown. {n this crime it is not even neces- 

i.sary that the ac]b shall be done : it is enot^h for one to write a 
letter to another to advise the act to be done, although no attempt 
is made to execute it: the overt act, in such a kind of treason, 
is the intention proved to do the act. The writing of the letter, 
is not in itself treason ; but that is adnlitted as a proof of thfe trai- 
torous intention. 

Now, Sir, let fine apply this doctrine to our casCi Enlisting 
of men, the gentlemen ^^y 1$ treasoii. It is treason in Great Bri- 
tain ; and why ? Because ii partakes oi that species which con- 
sists in the traitorous intention ; or what, in legal terms, is called 

; eompassing the king^s death. But, I wilJ shew that it is not trea- 
son m America ; because here, no treason is known, but which 
is declared in our Constitution. What are we charged with I 
The act of levying war :' this is the ^' overt act;^' and that must 
be laid if we are to answer to itt-r-that act must have been com* 
mitted, or otherwise yre are clear. JO, 20 or 50 acts may be 
Wd, but some one or other of them must be pro vied to have 

I httn an act of levying war^ otherwise the proof of treasonable in- 

i tention will be unavailing. The gentleman ought to know that 
no person can be punished as a traitor in this country, for a con- 
spiracy to levy war ; but that there must be an act proved. Now 
let them give evidence to this Court, that the acciksed has done 
any overt act^ and that that act amounted to levying war, as laid 
in the indictment, and we cannot object to- the pro^resfc of 
his testimony; but he cannot go out of the indictment for 

, proof. Just so is the ease which has been mentioned : there is no 
way of proving a person to be guilty of murder, except you first 
prove, that some one's life was t^en from him. Tbeac/ must 
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be proved firsts and then the intention with which ih^iact wa^ 
done^ belbxe it can be denominated a ciime of any sort. 

Agiiin. Let us reicr to ike ether part of the principle. They 
say uiat the treason consists in the treasonable intention. Thj^ 
}ias been repeatedly said. Now^ 1 acknowledge that this is 
the doctrine in England respecting conspiring the king's death ^ 
but how it can be applied here 1 am really at a loss to know -, 
because^ here^ levying war consists in tlie overt act ; otherwitse 
all other cases must be brought to the same standard ; and intend- 
ing to commit homicide^ burglary, or felony, would be doing 
the act : which interpretation would shew its own absurdity : for j 
that levying war which is meant in our Constitution, must have | 
for its object, a design to sub^vert tlie governiuent of the United \ 
States. .3 

Mr. fFtrt did not know to what part of any argument used, 
4he gentleman^s doctrine applied : for certainly no s^ch thing i 
lad been advanced as that a treasonable intention was treason : 
ihe moral turpitude of the guilt to be sure mutt be in the inten- 
tion ; and so far our doctrine went *, but this can only be discover- 
able by the acts whi^h follow, sinpe intention and action must 
combine to establish the guilt. 

Mr. Martin. The gentleman cannot make it better, for their 
arguments will at least resolve into the same doctrine. The 
crime of treason must as much be confined to the sjj^ot, as a 
murder must be to the spot where it was committed : it is not 
#0 float all over the U nited States. 1 Hale 149, will shew that 
there may be levying w^, with all it^ formality j and yet the i 
act of treason may not be committed, ^t must be a meeting of ' 
persons, doing treasonable acts; ^d those acts, must be of a 
nature in America, to endanger the existeupe of the government. 
And ihtn. Sir, you must examine into the intention, to discover 
•whether it is. rebellion or an act of treason. So far from the 
proof being in modo gerina, you must prove that the intention was 
treasonable ; and that its object, was subversive of the govern- 
Jtnent. I execrate any doctrine, of a contrary tendency: and I 
shall have occasion to oppose the positions laid down in Pennsyl- i 
yania ; for I declare that none of the insurgents, in "w^hat was 1 
called the whisky insurrection, or in the hot water insurrection^ . I 
ivere guilty of treason against the United Spates ; and 1 do most ] 
gblemnly think that the President's inter£ereiK5e on those occasi- J 
ons, happily prevented blood being shed unjustly. And if even 
those decisions should come to b^ reviewed before the Supreme 
Court, I shall ce^ainly make a few observations on the subject. 
1 believe that neither of those circumstances did amount to more 
than a great riot ; and that if persons had been killed, it would j 
amount to mqrder, but not to treason: since the intention witk |l 
•which it was done,* was not to subvert the government. Geiitle- " 
men have fixed a locality to this charge ; and yet, under thcj 
^dea of a treasonable design, which they say might accompany a ■ 
man wherever he goes^ it might operate with terrific steps, like.' \ 
the pestilence,.m4,wing down its thousands wherever it goes, giv-, . 
* ing ubiquity to Its operations; and giving to the person, who, ; 
harbours it, all the omnipresence of the Deityj throu^outth|V 
cotiatry against which it is entertained, . >. ♦ , t 
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^ 1ft orier to be understood the better in liiy future plan of ar^ur< 

. meat, I shall examine a little iiHo the different branches of trea^ 

son in Great Britain ; and shew how far decisions thejre can be 

applicable to treason under the American Constitution. 1 thank 

God that decisions in the Bnglish Courts, canuot, however re-, 

spectablc they are, be binding in America: and that most of 

ikem are considered here as obsolete. They >rere, most jOf them, 

established by iniquitoufr and bldody Judges^ whose memory is 

.fbhorred. And even after the yfear ItHS, so much of it was left 

in the Gonrts^ as to shock humane Judges. In a certain degree, 

;, rules of evidence, and constructive principles of such a nature 

' were leftj that they felt the greatest difficulhr to get clea^^from 

■ their- shackles. It is not, however pretended^ that the Judges, 
^ since the revol>ition> have evinced any warm wish to gratiiy 
f the will of the crown, and carry the former principles to that 
^'extent which they could have done: but they were bound to a 
r certain degree from it, er else the statute ^f William 3d would 
; not have been enacted. 1 consider it requisite to go into an in- 
k vestigation of this matter, in order to Understand it : because, 

■ thCTe ^are many general expressions tnade respecting acts of 
treajson, which would not be ^cts oriev^iag war there — 1 Hawk. 

;ph.i7, sect, 3—** When a man doth compass or imagine the 
[death of the king, queen, or their eldest son, and heir •, or vio- 
f late the king's companion, or the king's eldest daughter, unmar- 
fried ; or the wife of the tinges eldest son and heir; or levy war 
fagainst the king in his realm/ (4, BL 76) are different species of 
f treason, amongst the rest in Great Britain, .and require an overt 
^aet to be proved: the perpetration is to be attended with an 
K"ojOe«<&erf, by men qf bis own condition "—(4 Bi 79,) And this 

the indictment must contain ; and the act must be laid — 1 Hawk. 
LP. C. 56, ch. l7.-rln the first of these acts; that is, to compass or 
imagine the death of the king, queen, or eldest son, it is made 
J treason whether the deed is done or not.— (3 Inst. 5. )■ — In the 

other cases, the act must be done. For instance, a person may 
] intend to violate the queen, or any other of the family, and would . 
iio taorp be guilty of treason under the act of Parliament, than 
f if he had intended to violate a lady of any other family, or had i»^ 
Viended^o commit any rape whatever. 
{■ $0^ Sir, the intention to levy war. A conspiracy formed, and 

means provided to levy war, even, would not amount to the act oi 
'levying war, because war is not levied. And I think I^iall 
^ prove to my friend on the other side,, that 'levying war,'' and 
: leaking war, are the same thing: and that no combining to levy 

war, or preparing mean^ for it, can constitute the treason. 1 
r know that tnert w4# in Great Britain, a temporary act of Par- 
Lliaraent passed, to turn a conspiracy into tr'eason ; but it was be- 

causQj^at conspiracy constituted the treaso;i^ And so as to the 

regicides : the des^th was given in evidence-to prove the charge. 

So an indictment on a conspiracy to levy war might have thc*i x 

specified the conspiracy, and the overt act might be given in evi- 
>deriCe of it. Some doctrines to be sure, have been carefully laid . 
f(d0wh in qui; law-books by clemently writers, making a conspi- 

raoj* to make war, in itself, a treasonable act : and in those ca- 
\ p^jj as in cases of cempasing the king's deaths ^ny consultation 
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io levy war would be proof of treaBon. The enlisting soldters 
would be proof of the intention of the oonsultatiens^ without war 
^ being leiried atali. So with respect to aiding and assisting an 
enemy i nothing is openly done^ but many things might seer^stly 
be done to give aid — such as writing a letter to give information ; 
enlisting persons ta assist them ; or iiccepting o4 a commissioa ; 
under the banners of an enemy. None of them would be levying i 
war against the king ; but it would be a sanction of, and adhe- ; 
rence to his enemies. Of the same naturo would be transmi^ing ' 
arms, ammunition^ provisions^ or a letter of information. 

I shall now trouble the Court with some proofs of what are J 
overt kcts of thj^ species of treason which exists in the intention, j 
without any treasonable act ever having been attempted, agree* • 
ably to the English precedents, in order to prove that they are 1 
not applicable rn this case. (Here Mr. Martin j^ent into a re- 
view of cases respecting the rebellion of 1745 — ho quoted 2 Vcn- 
tris, 316 5 and Patrick Harding's case, &c.) He observed, that a1^ 
most all the indictments in former periods, were drawn up, charg- 
ing the person with compassing the king's death, even if it were 
that species of treason wiiere the person aided the king's enemies ; i 
because it was imagined that the king's life was in danger. And 
. hence it was, that such absurdities crept into some of the prece-* 
dents : and they went beyond every kind of evidence— -thej' pro-' 
cured evidence of any kind ; letters written from one man to ano- 
ther ; words used, and declarations made, not in the presence of 
the person accused, and of which he knew nothing ; letters writ- . 
ten, not to the accused, but directed to some other person un»- 
known to him ; and papers found in his possession — ^all w&te , 
jumbled together in Coui-ts of justice, as good evidence : ihey 
went to connect this testimony with each other in some way or 
other, and the declaration of the Judge completed the doom z the _ 
worst of Judges that ever sat on a bench of justice, connected the " 
prisoner in some way or other, or some conspiracy or other : and-j 
this was calledproof of his guilt. Though no act of the accused 
was ever proved, yet the declarations of any body in order to 
prove him connected with them in imagining the king^s death : 
and all this confession made to save that person from the seafl^ld. 
Thus, Sir, the declaration, whether the act was ever carried into 
execution or not, which he could never possibly disprove, was re- 
ceived as evidence of his guilt. Indeed the death of the king 
would have been an act of notoriety, and the proof of the act 
might have been made oiit regularly. 

. Xiid this. Sir, is the system, and kind of testimony which 
ibe gentlemen hare endeavoured to introduce in the present case. 
They have, from the first to the last, done so with respect to this 
prisoner -, and have charged him with acts of agency, which they 
nave not proved. They certainly are bound to prove that ihett 
was a connection between him and the persons who msiy Bi^. 
b^en guilty of the conspiracy. In an act of levying WaJi?/^ '"^"' 
, insist prove the act done, and then prove the intention oi 
the act. The same sort of proof will do in this, as in ev^ 
<y^se -y. but you must not produce the acts of accomplices^ 
the chief, and particularly declarations made by them: ^\i 
vera! are engaged in a robbejy, it never was known that & 
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UonB mMe by others were adjnitted in evidea^e, a^aiiist ijie pi^ 
&qn charged^ unless he were present^ aiding, assisting, and ap* 

. preying nf tliose declaratiottd. 

Again. Although imder the statute (tf Edward 3d, two w^ 
nesseft Were required to the overt act^ (and it is not K) be doubted 
but it was meant to apply the eridence of these two ve^itnesses to 
the. overt act laid,) yet^ many of the Judges^ in order the better 
to execute the will of the crown, and destrpy whosoever the 
crown wished to destroy, ruled it— that if one overt act were 
proved where it was laid, by one witness,, and another was prov- 
ed elsewhere, by another witness, thie person was declared to be 

. guilty of treason under the statute ! But all these wicked deter- 

. \jminations were in cases of coinpassing the king's death. Now, 
the prosecution, in the present ease^ remarks upon this subject^ — 
suppose -that an ovejct act being proved in one eounty^ they may 

: go on to prove other acts in another county. But let them ob- 

Y «erve what the law says^ upon this subject > because the Judges^ 
h^ve so frittered awa^ evidence as to make any thing treason ; as 
ihat two witnesses might prove two treasons in two different 
places } and thufs make an overt act of treason of a nature that we 
cannot have in this country : they have supposed that differeijt 
overt acts, in diflterent counties, might be brought together to 
compose tke treason. But, according to their own doctrine, 
it oueht to be determined, that there was one overt act commit- 

[, ted, before they may say that the treason was committed. I 
must acknowledge. Sir, that the establishment of such {^princi- 
ple as they contend for, would evince a display of vengeahee, not 
inferior to that displayed by those monarchs whose reigns }wc 
denounee^ All jthis was inconsistent with common reason, com- 
moa sense, and common humanity j to render a law, which, in 

L itself was good, subservient to the purposes of bad men. Who- 

\^ ever will read the statutes of £dward 3, and the statutes 6 and 
6 of Edward 6, and with them compare the decisions of the 

' wicked and arbitrary Judges referred to, will find that the force 
of these statutes was destroyed by them ; .and with it, the secu- 
ritj of the subject. For by them, no person was to suffer for 
treason, who had not done it in the most open and public man- 
ner, and which could be evidently authenticated. 

Why, Sir, in addition to this, it will be found, that in a short 
time, those corrupt Judges determined that a person might be 
convicted of treason, (not only by the evidence of two witnesses^ 
delivered in this way,) but upon confession out of Cpurt, or 
wheresoever, without evidence d the overt act in any other 
way. , Thus> whenever it was thought proper to destroy any 
persons, perjury might take the life oi any man, without danger 

, of the perjury berng discovered to be such. Such being the dan- 
jger. to the life of a man, it was ruled that no confession, out of 
jOourt, should be received ; since it was impossible for the person 
charged, to disprove the oath of those who sought his destruction. 
. I shall, now call the attention of the Court to the nature of tes- 
timony requisite to support the charge. It is neeessary that, at, 

jeast, the evidence should be of the same nature as that proving 
a rape, a felony, murder, or any other crime. 1 repeat here, 
that it 4nust be proved, that the act w£is done : and done for the 
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piirpose charged in the indictment, Neftber of these chacges^ 
nar can levying war {even against the king of Great Britain) 
consist in intention of the mind. When T^ar was never icvied, (in 
Great Britain) it must be proved, that all the acts which were 
done towards the charge made in the indictment, were done 
with a view to kill the king. In the United States, it ttiust 
be proved to be with a view to subvert the government, alid to 
establish some other sort of government in its place. 1 believe 
that the gentlemen will acknowledge thi^-^and however many 
people there may be collected tojgether, and however they may 
light and kill each other, still it is not |t levying war against the 
United States ; unless their view be, to subvert the government ia 
its present form. If the treasonable idea, or that of levying war, 
can consist in any thing else, 1 should be glad to know it. I con- 
tend that we can have oo person at the heim of our government, 
in its present form, whose life being even taken, would be con- 
sidered as levying war, or as treason in any sha|>e. If they were 
to conspire to raise an army, and to kill any of the ofiicers of the 
United States, it will not be levying war, however great might 
be the damage done : it could be no more than a great riot. I 
hav^ already stated, that there must be an overt act in every 
treason ; and I will shew that that overt act roust be laid to be for 
the identical purpose of levying war, and specifically to that 
crime he is to direct the evidence. 1 East, 116 — *^ The par- 
ticular nature of the treason must be charged in the indictment; 
and then some overt act must be laid, as the means used to effect 
the traitorous purpose.^* Then, Sir, the overt act comprehends 
the thing done ; and this thing done, must be by the principal 
person who constituted the ticasonable act, by which he will be 
prepared for his defence. 1 Hale, 121, supports this humane 
doctrine ; and he shews his disapprobation ol' constructive trea- 
son, or that which is not specified in the indictment. The overt 
act is an especial and necessary part of the indictment -. and as 
it must be laid, so must it be proved ; otherwise both are in vain. 
^ Hawk. ch. 46, sec, 34; and, upon the same point, Keyling 
15. These and others hold up the doctrine^ after saying that it | 
in ay be transitory, and evidence may be given in any county, i 
if it ia for compassing the king^s death, say, " if the indictment 
be for levying war, then, in that case, it must be in the coon^jr \ 
where, in truth, it was committed.— 1 East, 1^5, 126 ; M'Nally, 
504, 605, rule four and five ; 2 Hawk. P, C. ca 46. It has been j 
suggested that in Deacon and Wedderburn^s cases it was not so; 
but a reference to the cases will be sufficient to convince your 
faonours.of the contrary. '' The levying of war can, in no case, 
be given in evidence as an overt act in any county in which it is 
not laid, unless it tend to prove some overt act which is expressly 
laid,"— 19 Geo. 2, and 20 Geo. t ; 9 St. Tr. 558 ; Fost. ; St. Tr. 
5S0 ; Fost. 22. It will be seen that these decisions do not, in the 
least, affect the general principle, that the act of treason must be 
proved in the county where it is laid. I understand the doctrftp 
to be, that if they fail finding the facts in one county, theym^. 
go into another to prove them. A rebellious army had gone ira 
Cumberland from Manchester ; they took possession of CarliaBJi 
and held it, untU they were forced to leave ii, DeacOM wai* W] 
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,wfeo was found there t the iiidictment charged him with IcT^lng 
w^ar : it was expressly laid to be for marching into and taking 
possession of Carlisle, in opposition to the king's authority. There 
was nb doubt of his being there, but there was a doubt as to his 
criminal intention. To provG this, they shewed that he was in 
Manchester with the rebel army, and while there, that he com- 
pelled a printer to publish a manifesto in favour of tlie Pretendei*. 
This wad permitted to be. given in evidence, but for no other 
purpose but to shew the quo ammo of the ovei*t act ', and nothing 
could more strongly prove it. But it may be ss^id, that this quo 
anim was not an act 6f war* 1 admit it ; but there was a pai ti- 
<5ular statute which said that aiiy person who should take part* 
with the Pretender to a certain degree, should fae adjudged ^ 
jguilty of an overt act ; and it was determined to be received in 
[ jevidence on that very account. Here then was no act of levying 
!* war given from another county; but it was only given to shfcw 
thkt he was there with the rebel army, for tj^e same purpose iis 
tihe army itself was there. 

Sir J. Wedderburn's c^se, Fost. £f , was laid ^t Aberdeen. He 
was officer pf excise iind collector under the Pretender ; and he 
• was found at Aberdeen, a place taken by the rebels. The taking 
of an oflSce under the Pretender was, in itself, an act of levying 
war^ made so under a particular statute r besides, it was aiding 
the king's enemies ; and so was treason.— M^^N ally* 507. 

I win trouble your honours with an autliority from 5 St. Tr. 
17, 38 ; Vaughan'scase, A. D, le^ ; 8 Will. 3 — ^This is a case 
precisely in point upon all the principles that we shall contend for^ 
to shew what is to be proved in cases of levying war, or in treason 
. of adhering to the king's enenflies. He was indicted for both crimjes; 
(he read tnc indictment, and i^xpatiated much at length on the 
charge and decision,)— 2 Hawk, P. C, ca. 4.6, 6 ; M^Nally, 507— r 
'^ where a man is indicted for high treason in adhering to the 
kihg*s enemies ; and certain acts of hostility done by hini in a 
Kjertain ship called the* Ckncarty, are laid as the overt acts of 
such adherencJe, no evidence can be given of any other distinct 
sicttjot adherence, having: no relation to, nor any way tending to 
prove, what was done in the Ckncarty, though it conduces to 
prove the same species of treason ; and, therefore, that- on such, 
an indictment, no evidence can be given of the^'prisdner*s having 
run away to the enemy in a custom bouse bo^t* &c. Here Mr. 
Martin read Fost. 24^, !g46, and observed, that Justice Foster'^ 
opinion was, that as Vaughan was not charged in the indictment 
with escaping to the enemy in the custom house boat, how could 
he be called upon to answer for that act which was npt laid. So 
here, said he, how can we be CHlled upon to answer what is not 
in the indictment ; or to answer to any thiiig which is not proved 
in the county itself? Are we to run to Beaver, to Cumberland, 
or other places not mentioned ? Chief Justice Foster goes on to. 
reason upon the subject ; and his ideas aie founded Hippu princi* 
pies of natural justice.- 

How different is this from the e;entlemari*8 on the oth^r eidp, 

, who has so repeatedly expressed nis aversion to common law, 

JJ that he wishes all the rubbish of it to be thrown away ; and to 

.build his doctrifljp on ^' pommon sense/* Jf he «iea»5 iis o^ fi 

' '\ Bub 
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eommon sense, I am sure it would be as unintelligible to my 
senses as common law is to him. It has been expressly decided 
in the case of Vaughan, that our positions are founded upou prin- 
ciples of justice : as also in the case of Demarree and PurcHasc: 
but there was no overt act laid there. 

Ckkf Justice, The argument then usedwas, asl understood 
it, that an overt act might be laid in general terms : that is, that 
the person assembled at a certain place with a multitude of per 
sons for a certain purpose. 

A conversation here ensued on the subject of general and 
special indictments, in which Lord Balmerino's case was men- 
. tioned* , . 

Mr. Martin. In the case of Lord B. the overt act charged is, 
that he took the city of Carlisle, and held it against the king. 
Lord B. said it^ was not properly stated in the indictment, be- 
cause he was not there on the day stated. But it was alledged 
thathe was not merely charged with the capture of tlie city, 
but for holding it. Theovert act then was completely proved 
as laid. If there was jany thing said about general term?, 
it must have been answered, that he did the act, and that was 
enough : for if he held the city against the king, he certainly 
did enter it, and therefore the day was not thought material. 
However, it is admitted that some overt act was necessary. I do 
not know that I sliall go on to shew ih^ Court that cojnmon rea- 
son and common sense will avow the neccssitpr of military array 
in such a case. If theovert act is laid specifically in this case, 
the indictment will not only say that there was an assembly at 
Blannerhasset's island, but that they did take certain boats or 
canoes with them down the river, with a vietr of taking Kew- 
Orleaus! * 

Here Mr. Martin referred to the cases of Bentwood, and Da- 
marree and Purchase, 8 Si. Tr, 218 — to shew that there must be 
the overt act of war specified in the indictment, or else, that^lie 
chai'ge was for compassing the king's death. What was the 
charge in the latter case ? It was ibr pulling dowju conventicles 
or meeting houses, ^ 

Chitf Justice, 1 understand the indictment to have specified 
the charge levying war. 

Mr, Martin, l^yv^^U only trouble the Court on this with one 
single remark : that whatever the precedents of Great Britain 
may have charged or omitted, this specification can have no eflect 
upon us, sinee our Constitution has declared that an indictment 
shall contain (in such cases) the overt act of kvt^ing war. It hav- 
ing been admitted then, that there must be an overt act laid, and 
that the evidence must conform to that overt act ; that it must 
be proved in the county where it is l*aid ; and that no other acts 
of levying war can be given in evidence, even to strengthen ih» 
belief of the overt act, as laid in the indictment ; 1 shall have re- 
ference to the indie tinent, to see what is charcetl in it. And first—? 
I find one count, that it charges an assemblage of men met on 
Blannerhasset's island for treasonable purposes. Now, if I un- 
derstand the gentleman, this assemblage of men was called levy^ 

in^ war. . ^ ' > 'i ^ 

Mr, Haij, I said it \<ras the overt act of levying war. ' t 
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Mr. Martin, Tlien I underfetand it to be the overt act of levy* 

^;.- in^ war, by an assemblage of armed men at Blannerhasset's 

island ; and that the proving of that assemblage is the proof that 

w'ar w^s levied. The treason here charged is levying war, and 

ihe , overt act must consist in the armed assemblage met there. 

,;^ Now, will the gentleman say, or can he pretend to prove, that 

[ the purpose of those men was to levy w&r I here? Any future 

r thing to^ be done elsewhere, could not be, in itself, a. levying 

;• war at that place and at that time* They only THiNit thep, 

that this number of men being assembled there, with a design to 

subvert the government, had formed the purpose of levying war 

in New Orleans! I ask, then, bow Colonel Burr, who was two 

hunclred miles from them, could be considered as constructively 

£ resent? If he had been constructively pi;esent, he must have 
een near the spot, and have been able to assist them wheh ne- 
icessary : Or otherwise he must have been watching in the neigh- 

^ bourhood to give them notice. Otherwise we have destroyed the 
ubiquity of the crime, no evidence of any such act having been 
proven. 

Then, Sir, Iconsider th>at they are reduced to this specific si- 
• tuationt Was Col. Burr present there? Was he near enough 
to give information to others on any occasion ? Were the men 
who w^ere said to be of his party near ehough to him to disperse 
athisjcal! .* But, it is said that Mr. Burr might have given them 
notice where he was, (one hundred or two hundred miles off.) 
How can this be compatible with reason; and particularly when 
he knew not that any such persons were there? Sir, the idea of 

' /Constructive presence cannot escape your eorrect understanding, 
.because it is perfectly irreconcileable with every principle of 
justice. ' 

• But, if the gentleman*s principle is right,, 1 must repeat the 

► argument urged by Mr. Wickham, notwithstanding they have 
endeavoured to throw ridicule and contempt upon an argument 
which they could not meet by answering. It would have saved 
the prosecutors during the rdlieliion of forty-five, a great deal of 
trouble, if they could have brought the acts in Carfisle to have 
answered at trials in Perth, or those at Perth or Carlisle to have 
been good in Aberdeen : because tlie persons could have been 
constructively present any where, where the least connection is 
proved! By the rule of constructive presence, the man wha 

. levied war in Aberdeen, might have been charged in Carlisle, 

; because he was one of the traitors : proving that, you prove all^ 
according to this doctrine. This doctrine is admirable fbr its in- 
genuity, because the British lawyers never thought of such a 
subterfuge and depth of understanding as that exhibited here. 
For if construction could have made Col. Bnrr present, when he 
was one hundred and fifty miles from the place, how mudh more 
so cou !d those at Perth have been charged with being at Carlisle ! 
I .think. Sir, this argument will put an end to constructive pre- 
sence ; for I know ot no such thing in law. 

I shal,! now. Sir, proceed to examine what will be the situation 
o^f the acc/dsed, if. there be no such thing as constructive pre- 
sence ; aiid \^^eh it is left upon the situation of an accessorial 
ii^ency ; for if there be no constructive presence, and the person 
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iras not present^ he can be at best only an aecessarial agent in 
faw or equity. In the examination of this, I sliall satisty th^ | 
Court that there is no dTilercnce in England on a question of \ 
ti eason« between those whose acoessorial guilt is before the com- 
inission of the treason, or subsequent to it. 1 shall make these 
ftjw remarks, because it may tend strongly to prove that thos^ 
who are only aecessorily guilty must be indicted specially. By 
accessorial treason^ or agency befotc the commission of the fact, 
I mean those who procure, command, advise or direct the exe- 
cution of the matter charged. By a subsequent agency, 1 mean 
those who comfort, conceal, or endeavour to prevent from justice 
those who have committed the act of treason. Between accessa- 
ties before and after the fact, in cases of murder, felony, ^c. there 
is no distinction*. In point of law, those who receive and those 
•ivho dirept the act stand in the same precise point of view ; be* 
cause each makes the act his own, and is equally guiJty : But 
neither of them can be considered to have done the act, hoT^^eyer 
he may have advised, assisted or pi'ocured, and thus involved 
liimself in the transaction. 

Let me here. Sir, upon the gentleman's principle of common 
sense and reason, make a ^^w remarks upon his position, that if 
colonel Burr did advise the act, he is equally liable. The extent 
of the argument is this : that if the person did advise, he must be 
more guut^ than he who undertook to execute it; because he 
might never have executed, and not executing it, he must be 
harmless. In foro cc^li to be sure he is as guilty as the person 
who does the act. In murder, an adviser is, in/<?ro Citli equally 

fuilty with the man who kills another ; but if you ti'ansforra this 
octrinq, in foro seculi^ the man who advised it might be execut- 
ed, whilst the man who did the act of murder might escape* 
Thus, upon the principle of conimon sense, you would strike out, 
from the list of criminals, those 'who do the cfime, and transfer 
the whole guilt to the adviser. But, Sir, upon that principle, 
ihex^e would not be, as to felonies, any accessaiies, because they 
would all be tuirned into principaj/s, and contrary to all our 
former rujies, would be indicted accordingly. Upon this subject, 
I would refer your honours to Chief Justice Foster, 361*; a pas- 
sage which was not merely founded on common reason, but, 
upon the perfection of reason. For whatever they may be con- 
sidered in common reason, in cbmmon sense> i>rln/orocceU^ yet 
in law there is no essential difference. v 

I now come to pursue the idea which I have before suggested : 
^ that those, who were accessorially guilty of treason belore it is 
committed ; and those who assist after the crime, are equally 
guilty, and stand upon the same footing. I shall observe, thai 
S Hawk, ch t9, sec. 3, will shew that it was a considerable time 
before this distinction ceased. The gfentleman quoted Dyejtt 
^96, but this was simply a case where persons harboured those 
who were guilty of coining money ; and they were indicted for mis^ 
prison of treason. He also referred to 12 Co. 81, 82, 3 l^st. 130 
and Standford P. C. 3, but none of them refer at all to,:pr treat 
ii|3on the general question of treason, but upon particular actfi^ 
^ith whi/ch we have nothing to do. ' . - -: ^ ' -'* v ' *' 
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Having, then, thus established the principle, that upon thd 
\w and practice of Great Britain, there was no distinction ; aiid 
Jat there was no case of treason charged upon any who com- 
landed, advised, and procured the act to be done, dificrently 
'om those who comforted and assisted the escAp<^ of traitors,, let 
le examine now how this indictment ought (as it conies out in 
videnc6 against Col. Burr) to have been drawn ? Sir, we say 
flat it ought to be cha)rged against him accessorially, according 
the truth of the case. If 1 understand the gentlemen, they csixt 
nd no case but what refers to receivers or comforters alter the 
reason is committed : but if I understand the British precedents, 
he indictment must shew the persons with whom they did coni- 
[!init the treason, or that the treason was comihitted. The prece- 
dents are so. 

Throckmorton's indictment, 1 St. Tr. 184, states his crime in 
a particular and specific manner : 131 ibid. Abingdon was sta- « 
ted to have received, ice. Lady Lisle was indicted specially for 
having harboured and concealed Hicks. — Anderson 109, which 
was turned to on a former occasion, states, that, upon delibera- 
. tion, the indictments were formed according tathe truth of tlie 
case. Somerville set out to kill the king; and for that purpose, 
took with him powder and ball : he did this by the advice of two 
persons ; it was some difficulty to know how this indictment was 
to charge, but it was declared to be necessary to charge special- 
ly, for otherwise how is a prisoner to know to what to answer, for 
hfi is not to come prepared to answer to all the acts of his life. It 
must be laid according to the truth of the fact. And those who 
procured him so to do were charged upon the act of their pro- 
curement. Tremanie^splacitaS, Mar^ Speake's indictment was 
.for conveying cart loads of provisions to the duke of Monmouth: 
^it was drawn up actually according to the truth of the case ; and 
the prisoner charged with aiding the rebels to carry on treason. 
She certainly was as much of a principal actor in carrying on • 

. that war, as it is stated CoL Burr could have been in this : and , 

yet she was not indicted for levying that war ; but it was stated 
that other persons levied the war, and she aided and assisted 
them. 

Then, Sir, why does not the prosecutor, in this case, plainly 
tell the Court and Jury, in their indictment, that the persons I evi% 
ed war ; and then state that Col. Burr ^id aid, procui*e, or assist 
in the same. How can- they otherwise support the indictment ? ^ 

^ The plain truth of the fact is to be set forth according to its na- "^ 

ture, and in such a manner as that the person shall be specifical- ^^ 

!y informed to what facts he is to defend himself. The gentle- 
man who first opened the case shewed, that where the indictment * »] 
Was for compassing the king's death, it was necessary for the in- 
dictment to jipecify identically what particular acts were done, 
and what the prisoner had done, in order to show him what to 
answer to : and to shew what part one took, and what part ano- 
ther took, in the same manner as was done in Somerville's case. 
Cornis's case, 4 St. Tr. 182, is also laid distinctly and particu- 
Wljr. He had done no more than to promise to aid and assist 
tSbse traitors ; but he is indicted as a traitor for it. — A. D. 1615, 
]\|J|I»I ally 366, '' He was indicted for compassing the king's death. 
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The overt act was,, conspiring with Lord Biissel, and the dhkJ 
of Monmouth to levy war ;" and that he promised that he woull 
aid and aaf^istthem in go doing. This was particularly laid, il 
^M-der that he should know against what charges he should corn! 

• prepared to defend himself. I'here is another ca$e in StaiiJoiq 
2, that goes to prove that when a person is charged; he is to b 

• charged according to the nature of the crime. 'Ihis is in ih 
case oi*an appeal; and 1 presume that is the same as though il 
"was an indictment. I 

I have referred to several cases of accessorial treason after facti 
why have we not so many ^ases of those who advised thefitctl 
say the gentlemen .> I answer, 8ir, that it is because almost alB 
indietment^ in England are for compassing the king's dealV. smdl 
in that ease, the person who advised it, ij* consideiexl ,as much sT 
principaJ> as he who put the king to death* Thus^ il two or three 
meet to consult on the subject, the overt act is laid for consultird 
the death of the king, or advising it ; and the party who doestJid 
\ act, (if jt be done) is charged as doing it. But, Sir, it is rjtvci 

called levying war. Enlisting trpgps is charged ih^ same : it i| 
conspiring to kill the king: bi^ it must be specified iu the indict! 
ment. f 

Let me see whether it does not as much apply to advisers and 
procurers, as to receivers after the fact.' \Khy as respects the" 
death of the king', each is a principal* Every distinct a<?t in* 
volves the person in the same guilt of the original act, as though 
he were the actual perpetrator : and so it is laid in the indict- 
" ment. . If, agreesibly to the principles and rules laid down, tic 
one who counsels and advises to the act must be called in con- 
struction of law, a principal actor ; and he who receives or hai- 
bours in construction of law, must also be caiied a principal ; is 
there any one reasoQ in the world, why the one should not be in- 
dicted 5?pcciiilly as well as the other } 
/ But there is another reason stated in Foster, Hale and Haw- 

kins, which is, that in ail other ca^es, except compabsiKg the 
king's death, persons who are indicted for treason accessonally> 
are to be considered in the same situation as thoS^ who aie in- 
dicted for accessoiial felony or murder, so far as relates to bring* 
Ing them to their trial. And tjierelbre, if the principal cannot 
be brought to trial before, ^ least, the principal is bi ought to 
ike bar, with the accessary. Then, Sir, must itnotbe1ndispensa- 
\ ble for the indictment to show ( as all the authorities teach us) who 
did the act, and who it was that was aecessorially chai ged? if 
it is not specified, it.entitles the accused to refuse beii g tried, 
until the principal shall have first been tried, either before him 
; or with him. Eor how does he know how else to meet a charge 
"' for levying war, when he knew himself to be hundreds of miks 
iv, distant r The indictment must sj.ecily which ot the persons Ic- 
;-. vied War, pnd w hich assisted to levy the war •, because, if the man 
^ who levied the war should be acquitted, the other must be of 
course, and no enquiry can be made respectirig him. How else 
could he object to being tried before the principitl was convicted, 
<ifthey were not tried together) unless the indictment pieierred 
against him, nf which he is to have previous know Jed g6,4 unless 
his situation in the transaction is specificai^y pointed uut? It5i 
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fe^a this that the party c^ii know how to prepare his answer, and 
aftfoduce his testimony, and upon this only. If the indictment be 
fcfc specifically minute, how could he be prepared, he bijing 200 
Whiles from the spot at the time charged, to meet tlie charge of 
a crime which he had not committed ? 

The gentlemen say that we want to be told what we know 
oui;seIves. This is begging the question ; and it goes upon the 
presumption that every person charged is guilty of the crime at- 
tributed to him ; whereas, the law supposes that every man is in- 
imcent, until he is found guilty ; it supposes that he knows no- 
thing of the charge, but what he sees m the indictment : the law 
does not require a man to look into his own heiirt, in order to 
tsee whatever he has been guilty of, or might be charged with 
through his life, and prepare himself for every thing and more 
too. 

But, says the gentleman, he hassummoQed 30 or 40 witnesses, 
and he must have known for what purposes they were summoned, 
to answer. W|iy, Sir, truly we did see that we were charged 
with a crime alledged to have been committed at Blannerbas-. 
sct^s island; and we summoned witnesses to prove that we were- 
»ot there ; and that we were far from that spot. And, we sum- 
moned witnesses to counteract the evidence ; and indeed io shew, 
the true character 6/ ^hat good, man zvho endeavoured to stir up the 
energies of the country to frustrate Treason ! And wp also brouglit 
witnesses to shew the character of some others whom the United 
$tates introduced, and may introduce, How, Sir, are we to 
know what we have-to meet? What are we to conceive P Gould 
we conceive all these things.^ The authorities, say truly, that 
the indictment is to be given to us, in order that we may knowy ^ 
certain number of day^ before, what we are to meet. If the in- 
dictment speciiied one crime, for whicJi we were prepared ; and 
ythen we had to come to trial, we were to meet another pharge, 
would not this be a mere mockery of justice, and Jin unnecessary 
Jelay ? But the gentleman has s^id, that indictments h^v^ beea 
supported where there has beeti a greater variance than is here : 
\hey have stated that there may be half a dozen persons indicted 
\n the same indictment for the murder of a man ;and that it may be 
stated that A. gave the blow, and that B. C.»and D. were pre- 
lent, abetting; and yet, that if it turns out that B. gave the 
blow, it would be a good indictment, because the others were 
abetters. But, Sir, this case is not analogous; these persops were 
together on the spot, u.r)d did kill the man. It was ignough that he 
?ame there to answer for the charge, the man having been mur- 
iered by him and the others together. If he was prepared to 
jive evidence that he was not there at the time 5 or that the man 
kras not killed, it would avail ; but he being present, it could be 
>f no avail to say that he did not strike the blow ; for the crime 
le stood charged with, would be, th^t be, tyith others, did mur^ 
ler the man. 

I have stated another case : 9 Co. 119, and will read Foster 361 i 
flit I doubt the authorities ; and I find that Lord Hale does not 
Lpprove of them, because he supposes that, until all those to 
vhooi a man was said to be an accessary had beentried» or outr 
awed, he could hot be tried. The case aWve st^t^d i|i Co^ft 
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was^ where the Judges were called together to gratify the resent-' 
meni of the monarch. The case might hare been right, but cer- 
tainly for a monarch to make himscu a parly against a criminal,; 
could not be ri^ht, nor leave them upon equal grounds : because 
instead of justice taking its awn course, it \^as extra-judicial, 
through the intetference of the sovereign. The opinion here, is 
worth the whole of the case: it ia this : " for an indictment ought 
to come a& near as possible to the case/' And for this lea- 
son : because, in. the indictment of a man, where his life is con- 
cerned, it ought to be set forth as clear as it is possible ior it to be^ 
in order that he might know specifically what is the chaigc 
against him, and how he is to defend himself against it. T^e 
principal was outlawed : the accessary was triecl, convicted, and 
executed in this- case. Lord Sachar's case, 10 Jac. 1 YrifHt^ 
The principal was afterwards tried and acquitted. This, siath 
Coke, revcrseth the attainder of the accessary. — ^S'ost, 367. This 
case however, is not analogous. 

But the gentleman has stated the case before us — ^and, by the 
bye, if he is right in his o}>inion, 1 presume it will be of no great 
consequence to him, agreeably to what he has expressed : he has 
said, that an indictment m treason ought not strictly to be confin^ 
ed to times, and places : that a daif is not material, becaiiseit 
is enough to prove that the party has committed the ofience, and 
that, before jQnding the indictment, they give notice to the par- 
ty what oflfence they mean to prove ; that it was the offence of 
levying war on Blannerh asset's island ; and therefore we must 
be prepared to prove that the intention of the meeting on Blan» 
nerhassct's island was not au act of levying war ! But the gen- 
tleman further said, that the place was not very material. But 
Sir, certainly thfe crime must be charged in some county. I ac- 
knowledge that it is not necessary to charge the xery spot, hut" 
you cannot go out of the county. But says the gentleman, al- 
though we have charged the crime on Blanncrhasset's island, wfl 
have a right to go into the whole county to prove the levying war. 
But admitting this to be the case, (which I do not admit) it H 
just the same. Now, I think that the gentleman would find Jiiro^ 
Bclf wrong in the whole ; but if he looks into the law, he will find 
himself bound down to his indictment on Blannerhasset's island; 
and he would not be permitted to give evidence out of it : heh 
not permitted to take the county to himself.— 3 Hawk, eh; 46, 
sect. 54 : ** when a certain place is laid in the indictmej3it, the 
least variance is fatal ;'* you may say the fact was done in a cer- 
tain parish in Great Britain, because a parish was a venue irf: 
such a country ; but here we have no parishes, and nothing but 
counties. But if you go to particularize and describe a spot 
where the offence was done, and there is no such spot, <»^iio 
such crime was done there, you fail in yqur indictment. So> il 
a certain house is described, it must be proved to have been don^ 
in that house, or you fail. Now Blannerhasset's island is npt <^ 
place for a venues for th^ only venue that can be Uid, under the 
laws of the United States, is a county where the crime vaJ 
committed; and apart of the Jury must be taken from that coun- 
ty. The^gentleman who prosecuted/ although he wa3.£0^^^%* 
ed to give this strict locality, has charged, the crime ia y»fln* 
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Aictmeni to have? fceen-bomipltted on Bl^apjerhasset's I&kndi 
aud he is oonfined to preve it wh^te it i» laid. 2 SMk. 001, — If 
A person will give loealjity to a cireumstanpe, he i& bound by it^ 
I'nei^arne doctri^^ ialaiddpwn i^ GUbprt*s law ol^evi^ence. He 
njiist prdve it, altht)ugJL 6e need not have laid it so., The sam^ 
in Fielding's penal la\y, $lf. Judge (rqd^l also ba. Frics^s. triaJ, 
J 71 J w^» a similar case : he restricted the prooi*of th&overt aat hy 
ivv^o witnesses. at the town of BethUham, where it was laid : and 
their eWdence qf the design was taken fxom the county of North* 
ampton at large. Tlie gehtlemen, therefore^ arc not very cor- 
reefc in their poisition- for they are not permitted to ra^igeat larger 
through the county of Wood. We arei^ot lo be led into thcsc> 
nftpertainiies when charged with th^ aet of levying war. It is 
saying' to us, '^^you* did not commit the apt there perhaps $ and 
ihough you wer6 not there, ;yet you advised and assisted them^ 
•4t sornejtime or otiier of your lifiej and, therefore^ we must ohargfef 
you!'' , "'v ' y . " . / _ ,;" 

But, the gentleman says, that the indictment (loe^ not sa^ that 
he was at i31annerha8set'i5 island. But what doea it say, S;r ? I1> 

' says that Aaron Burr> with others^ did levy war on Blann«rhas- 
set's isiaad. Now is not this the same ? Would not any mdn sup-, 

' pose, that he was either there in piersbn, or so^ neat as toh^yie aiS- 
sisted those who were there > But still> the geiitle^m;^B suppos^d^ 
he could indidt him as though he wais present, thpugh he actually 
was not. He cited Hale 214,^38, and East 127. Why^^fesays^ 
that first there mtist be an &ety4l cowHerfeiimgi]^oy^d. , He has. 
iiot said,, that those persons were not actually present at the tim^ 
of the counterfeiting : it is not qiiite so clear as the gentleman 
thinks it. In coirim^, there may be several persons engage^, ; 
when only one does t& act : they huve entered mio the plan^ ad- 

■ yised it, and perhaps, arp present : this certainly uiiites them i^ 
the same specj<?s of guilt, in another place : tWo persons are in? 

' dieted for writing a letter, with a view to cheat and dclfraud a 
perse a, One only wrote the letter ; but it was *adjudg6d^ thaii; 

' , the other being present, and having been concerned in it, n^ight 
be indicted. Tnthes^ cases, he.says, that, all are equially guilty : ,^ 
but he does not take it up as a prtnoiple, if the person U absent : 
it is qnly an iuference> and the reasQi^ing of the law will not sup- 
fort it, :- 

With reject to £3a^ in compassing the king's death, the par- 
ty who advised, commanded it, or had to do with it originally^ 
eertairjy was supposed to commit the treaison, and was a prinei^ 
pal in treason, t am sure that JS^aj^^ meaut nothing else, tecau^e 
• he quotes the case in Canyer, and that goes to ^tabtish nothing , 
at all that can bear upon this^ If you turn from the gentlpman^s 
(|Vtation (1 Bast, 127) to pages 100, and 101> seet; §9 j jiicre, 
bir, you will find that he can e;$:plain himselfl ApprjOibation, ex- 

. oitcme^t, or advising tho king's death, was almost nniyfjrsally .. 
the ^nd of indictments for treason in England ; »nd ii^ M^es^r 
^ases, no doubt but the advisers tnight be tried before the p^f»" 
sons who did the act ; or who designed to ^bdt, whether it yr^ 
done, or not. Ydu will And^ Sir, thilt in ail other. oaae&th^ loom^ 
|>asrang the king's death, theya»^ considered in an acocssoriaL/ 
point of view,- and are not to b« vfrought to tri*l b^ferp the prh> 
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cipal, but by self-consent. As it is with persona who advised Ae 
act belbre, so it is w ith those who comforted after, in cases of com- 
passing the king^a death : they (like AaronV i*od) BWallowcd up 
ail other eases of treason. 2 Hale, 223. — Here, to be suie, they 
are all principals; but ha does tiOt say that they are t<ibe proceed- 
ed against in any other, way than as accessorial principals or 
agents. 

But, the gcatleman says, that they could not, agreeably to our 
Constitution, lay the charge other wise than they have done : that 
they must hare eharged him with levying war. But, t will say. 
Sir, that agreeably to our Constitution, however bad atnanmight 
be, he is not. to be Considered asguilty of treason, without he has 
committed the overt act. As to -the gentfemah's inability to charge 
Col. Burr otherwise than he has done, we shall see by dud b^. 
But if tJic charge was to be for levying war, why could they nat 
state' in the indictment that A B and C did levy the war^ aiid 
then say that Col. Burr did counsel and advise them to levy that 
war : then l<?t the levying the war be the overt act ? if he had 
done what they say he has done ; if they had made the indict- 
zncht special, in a legal construction ;^ and if that which >¥a3 
done was levying M^ar ; thus, they would be able to shew what 
parts thip other p«rs6lis took, and what part col . Burr took ; agree- 
ably taithe dotjtrine that what he did, would constitute lum a prin- 
cipal in the treason. 

There was one authority which was alluded to; as to cases of 
tresspass r that the-party who advised the tresspass, must be in- 
dicted as committing it. — 2 Hawk . 440, ch, 29, SjBct. 5. The gen- 
tleman who Opened this case^ proved, that a person who would 
be considered as*an accessary m felony, would hot be considered 
so in tresspass V and could not be involved, unlei^she was guilty of 
assault, of some personal injury committed by him. But the au- 
thority does not say nor insinuate, that those who have set on foot 
or abetted a treason, can be punisiied before the person whocf^^H- 
mUed it shall be tried. But, howfsver the doctrine of iresspass 
may be,. it is of butHttle consequi?nce which comes first, or which 
last to trial, to a Case where life is at stake i thai shoiild be con- 
, sidered as materially different from a case like treason, where 
strict and particular rules' should bei attended to ; and tV here the 
nrincipalactoi* should be tried before the accessary. Lecdb, ia 
his notes, has explained this matter. , 

I have taken the pains to examine ^erj authority taken from 
Bacon ; and I should have liked to have had time to go through 
every case-, and expatiate on Vaughan's, Cobk^s, and others; 
but I find that even in cases of tresspass, the periw)n who per- 
. formed the act must be convicted, belbre he who assisted carfbc 
cal led to answer to his charge; I Lev. 1 H, Was also noticed, to 
sh^w that wo \y ere too late in bur application upon the rule to 
produce the conviction of the principal firi#. This was a case 
where a master had pi^Ocu red his two servaiits to beat a man: ht 
was indicted^, but refused to be tried untiL the principals (thosfi 
v^lm beat tjie man) should be iirst cphvicted. But in tJbis, and in 
jBugo's case, the indictment was not special ; and prove, beyonJ 
doLbt,. ihat an indictment ought to aittie this fapt^ nccbrdin^s: ^(* 
thi; truth of the case. ' _, , . ' ^ 
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Havin"; made th^se few obier ration s as to the nature oftlie evl* 
deace which can onlviendXo canyiction, ai:)d which must be sper 
jsi^Ily l^id,- and to shew how far accessaries are to be consider^ 
" cd as principals^ I shall now proceed upon the nature of the evi- 
dence necessary to the cohvictioti of Col. Burr upon the present 
occasion. I wish it not to be considered that we give up the prin- 
ciple of the necessity of the conviction of fhe principal being 
produced, before an accessary in any degree shaft ^e brought td 
trial ; and a prodf that the act of treason was committed. We 
call for that proof an the present oi^casion that sOme persons did 
commit the treason 5 but we say, artd we believe, tnat no trea- 
son was committed hy any person whatever: but if any person 
di^coraniit treason there, he ought to be convicted before Col. 
Burr can, in any way be made answerable. And this is agreea- 
ble to the, universal principles of law on the doctrine of treason. 
As the accused . can, at most^ be eliarged as an accesorial 
agents we now proceed to (demand a cdpy of the record of any 
person who was oit the spotjf to whoni he \vas an accessary. They 
say that there is a case where it is not neectssary to produce the 
record, 1 grant it .- bocaiise if the principal and the agent are 
indicted in the same indictment^ thej may be put on their trial 
f together ; but even then, the accessorial agent cannot be bftought 
' to trial, until the principal is produced. Few, however, are the 
cases of this nature 5 and of such as are, the one is indicted as 
. the princip^r actor, and the other, as afibr din ff his assistance in 
; the crime. The parties eome there under a lair and full know 
; ledge ,of what is to be preferred against them . . The Jury, in that 
» ease, is charged to decide, first, whether the person wh6 is charge 
. «d as principal is guilty 5 and if they do not find him guilty, they 
J are to make no enquiry as to the guilt of the access^y : of course 
r, be is discharged, / 

[ . But the gentleman Jias found out another thing : he has ac* 
knowledgcd that the accessorial ageiit cannot) be obliged to go td 
^ his triaV till the principal agent is brought to /i^w trial, or is con- 
kdemned : |ie therefore said that Mr. Burr might not have been 
f brought to tnal until some one on Blannerhas^et's island ti^as 
brought to trial, or convicted I suppose, then, the gentleman 
Would express his humane tenderness tor Mr. Blannerhasset r but 
i whei'e is nis tenderness for my client.? Sir, we do not say that 
We are to wait for the conviction of Mr. Blannerhasset ; we da 
; not think he ever will be convicted. 

But here gentlemen say, '^ Why had you not come forward 
i sooner with your plea/* Why, Sir, I admit that if he had been 
I charged with accessorial agency, it would have been our duty 
to have come forward at the first appearance of the indictment j 
' otherwise we should have been precluded from the benefit of 
our plea, in any futu;*c part of the trial. Bht, how is the pre- 
sent case ? He is not charged as an accessorial agent, but as a 
ii principal actor ; hje is charged as having, with others, levied- 
i war on Blannerhasset-s island ; but the others were stated to h» 
nnfehown, and yet he was stated to have levied war. He had^ -^ 
therefore, no choice at all \ for when he pot himself upon his 
trial, he did it as every person would, expecting it to be proved 
(fipwevjer unknown to hun^) that he wag a principal a<^tor i %jii 
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totil thd evidence eamc out, he {lad no idea of wJmt they meatit 
to charge against him. It was imppasible jbr him to know wha^ 
evidence \vould be produced, till it was in part brought iofwufi. 
And then finding (a^ he kne^ Wibre) that he \s^9A not on tbe 
spot, nor near ihp spot at the time, hut more thl^n JOO miles 
irom it ; and that the prosecution were cont\ising themselves^ 
and not able to prove any thing against him, he thought it fully 
iime to come 'forward, and prevent mpre unnecessaJry delay in 
ihe trijil. He might jsay with confidence, «*ybuhave failed and 
^ust fail tp make m^ a principal, because I was hot there : then, 
as ^pu only in can to make me au accessorial agent, you cannot 
prove ihcit upon your indictment. I warn unucr no obligatioH 
whatever tp come to Wi^^ but J did not withdraw my consent 
to hear what you can produce against me. I have heard : and 
now move the C^v^vi upon the principles of law and justice." 

Haying prpved that the indictment in not formed so as tha^ 
they can convict us und^r it, upon any evidence which the pro^ 
secution can offer -, i^nd that tbey have np right, even to hriDg 
us to answer to it, I shall make some few observations upon the 
question which is now before the Court. 

There is* pne positipn l^id down by us, which is — That ad? 
mittinc every thing be true with reiatipn to Bian.nerh asset's 
isiancH and that every thitig done there was with intent to sub- 
Vert the government, (whi(Hi I shall hold must have the prin- 
cipal motive, before it can be denominated '* levying of war -/') 
Stin, ^ no act wa^ done, it epuld not be denominated an act ef 
levying war. This iiivolyes a question of very great impourt- 
a.rice— Whether peaceable citizens meeting in any place/ what- 
. ever may be their object or design—no acts are done, or if any, 
they arc, in their nature ionocent — ^no force, of any kind, is 
used'— Can that be considered an act of levying war against iho 
United States ? We lay it down as a position. Sir, that no war 
ca,n be levied without force : it must be an act, and an 0T>€rt act, 
and that pf levying war. Arid, therefpre, no levying- war can bo 
^ive^ in evidence, but what relates to the overt slcI laid in the 
infiiciment. 

What then. Sir, is levying war ? Tljat is the question ; they 
say that levying war is levying war 1 Not making war : hot it 
comaistsin levying troops, in enlisting soldiera, and in preparing 
for something or other which they may suppose to be Hl^e war J 
1 should rather suppose (from the temper aid pantion with which 
our Cpnventipn progressed tbibi'gb every measure of it,) that 
th.cy wished tp secure tp tjie citizens every right which impar- 
tiality could demand. That, if they had meant by '^'^ levying 
yr^c" enlisting soldiers, or even raising an ai'my, they would 
h^.vp used tbofie terms. The intent ibr levying that ai'my might 
havp even l^eer^ declared ; b^t if they stop there, they do not 
iev^ to^r, even if they declare it is with an intent to subvert the 
^vernment> ^ Levying an army is a preparatory step towards 
%vyiiig wjfr, if thai is theu* object; but a manltnay leVy an array 
/ \vitbout levying war ; that is, he canuot leyy war without Icyyi 
ing 4tt army first. Thus, thes(%are two distinct things*, the one 
must he a preparatory step tp wards the other. That is*;, you may 
levy 'troops with an intention to levy war v'biii t*;p 
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M^ i^nnoi be t)i^ tr^a3an, b(&^;^uset the treason c&Qsiats ifk kv^ing 
%P0tr. la whatever ^^ase^ or from whatever authority w'eiaay 
drs^w our descriptions, it will always appear thtit kvtjifig war M 

making wai' : it is an act of war j and it is entirely imlnaterij^l 
which word is used. 

But, says thp gentleman, the kinjg of Great Britain can W\f 
taar *t any time, bat it 13 the army that makes war; he levies th€j 
troops. W hy. Sir, we are repeatedly levying and embodying 
troops ; but 1 do not find that by it, we are levying war. But^ 
why IB it isaid that the king levies war or makes war^ or does so 
a^id S0 ? Why, Sir, they speak in their national character, the 
king being supposed to do every thing of a public nature j and 
the soldiers who do the act, are only supposed to be a constituent 
part of the nation, under the comn^and of the king. Here it is 
said that the nation make war, because they do it in their reprc? 
4H$ntative capacity : those individuals who bear sirms are only 
the particular active parts. Otherwise a constituent part of my 
bgdy might do an act of violence ; and I might say^ that it was 
not rw who did it, but only a part of me I In qompion parlance, 
in history, it is common to say, tjiat oije king or nation fought 
against another king or nation : when it is not the king and na- 
tion, but the constituent parts of it strictly i and there is nothing 
in the word making war, but what fully intends actualli^ Ji^hiing, 
01^ being prepared to fight ; and levying zvar, to our understand- 
ings can be nothing else, in the meaning of the Constitution, 
than being so prepared, or doing the act intended. 1 shall there/ 
iforc hold the. true definition of treason in America to be, to mak^ 

* xaar ; and that the war soinade, must be lor the purpose of sub" 
verting ihp governmefU 0/ the MmUd SMes, Sir, thb very :e4r t/i 
termini, carries with it the idea of /orce, 'violence, soldiers. All 
the authorities of Great Britain and Americai and. all the in- 
dictments drawn on |Jie subject of levying %vQ.r, mol*e than indicate 
it : they specifically state an act of violence committed. See 
Messenger'' s, Damarree and Purchaser's, and Frii^s's case, and you 

' will find in all, actual violence. But the gentleman has brought 
against us Vuughdn's case, as distinguished from the rest. Sir, 
|iad there been no other charge agaiiist him to procure his con? 
yiction, his adhering to the king's enemies (France,) would have 
heen si^flicient s ind therefore it was irrevelent. 

SATURDAY, August 29. / 

Mr, Martin continued— r-Jfe reminded tjbe Court of tlie course 
wbicJi he had takeA on the preceeding da^^ ; and reiterated his 
argument at some length. He quoted the cases of Vaughan and 
lord Balmerino, and discussed their relative applicancy, ia allu^ 
liion to the stress which had been laid on them by ti^e gentlemen 
on the side of the prosecution.— 9 State Trials 605, and 5 State 
Tri^ft^sr, 

I should Bot, said Mr. Martin, ha^e taken this trouble, if I 
, ^14 not wi^sh to banish irom my country, such a cursed principle 
^s that an asseiTiblage of persons, ^^ithout any a£t being done, 
should be considered as levying of war. The Court never cofi- 
ceivecj, in lord Balmerino^ case, that even his marching, r^ 
• «t|Hiia>nr arra^, wa?^ high treason. The witnesses proved that he 
ftntefed Carlisle in opposition to the. king's forces. The attorney 
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general to be sure declared it to be li%Ti treason, whether ha 
possessed the castle and town or not } -but this v^us onjy tlie Ian-* 
guag;e of an attorney general. But observe, the case : the Court 
thought the day was ofiio consequenGe^ suiec the levying of 
war was proved, by Jus entering into the city, and holdings it 
agapinst the king. Here is not a vestige, of support to the doc- 
tri:ie of the gentleman, that military array merely is sufficient. 

The decision in Vaughan's case cannot in any way be conei- 
dei ed as conclusive. He had adhered to the king's eneniicfi, and 
sailed iri the ship Clencarthy, for the purpose ot capturing Bri- 
tish vessels : he was desirous of taking one ship^ but finding it 
was too jsti^ong for him, he did not make the attempt. It wa« 
not attempted to prove this an act of war, however ; but an stci 
of adhering to ine king's enemies. >'Oster, 2iB, makes a dis- 
tinction between btllum levaium and bdlum perciissum, as will be 
seen by the reference and argument. He says, however, that en* 
listing and marching are sutticient ovot act»i without comirg 
,to action. If he mdans an overt act Of War, 1 will venture to 
S^ay that he is unsupported by a single case : if he means an overt 
act of compassing the king^s deaths there may be many such. 
This shews usf the necessity of forming a proper distinction in 
Buch cases. This, however^ refers to \ augnan s case ; wliere the 
acceptance of a commission from a king, who was the ©nemy of 
his li\'i^ful sovereign, was one of the acts of treason. The same 
would respect writing a letter to the king's, enemy, giving hiJft 
iirfbrmatioi^'.^Foster, ^20 ; 1 East, J 8. Did the Court, in this in^ 
stance require that '* he, with certain other persons that were ' 
with him/* did levy war ? No., Sir, becatise thie very indictment 
specified the acts that he had donei he was considered as liaviKg 
levied war against the king, by adhering to his enemies, - 

1 East, 123, I quote, in order to shew that it was cor^idered 
{as an adherence to the king's enemies,- and not as a case of levy^ 
jng war. But 1^4, there is a remark which is unsupported by 
any authority in the world ; and therefore it shiews the neces- 
city of going to the bx>oks themselves, if we want to disco^xr ^ 
the truth ; which 1 consider a«of the greatest importance. Now 
he says that if an act of assemblage is proved, it is enough to 
prove the levying war. He quotes Foster 104 to snpj^ort him. 
Now what is this authority ? Why, thai if av^ one OTert act is 
xofil proved, it is svjflczent, whether the others are ornoL There itf 
nothing in this that Will justify the conclusion that arraying in 
An hostile mnriner shall be calle^ annvert act I But East makes 
no distinction between overt acts of compassing the king'is death, 
and other treasons. 

1 Hale, 122, Lowick's case; 4,St Tr. 71?, he quoted next. 
Why, Sir, that was for compassing the iing*s death. 60S 
M'Nally. ^. 

Chief Justice. D-^es^ the indictment in Lofvick's^ ca^, char^ 
orly comptifising the king'is death > ' 

Mr>, 3fartin. The indictment. Sir, is specific : it lays several 
.acts in support of the charge of compassing the king's death, 
Re also quoted Loujer's case, 6 State Trials, ^29. This was alsd 
for compassing the king's death. The charge was mi evert act 
in publishing a treasonable paper in the county of Essex, t0<^fe| 
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t0 Promote iaj9Hrr©ctioli.-ir-9 Geo. 1 * It is clear tli»i alf these aro 
casnes of coinepiriiyg to kill the king 5, and for want of tlu^ disr 
iiuaiioii, ,aii idea ^as crept into America> by whicli they would 
wake us believe that .enlisting aii^ embodying inen is ti-^asonv 
wjien in fact it h «oihi«g xnore ihaa conepii aey^ wfiieh in Amerr 
ica eanno the turned into treason. 

in every &aseiii Great Britain,, where the indictment li^s,beeji 
cpecifically ibr .levyipg war^, arid nothing besjides, we haveuni: 
iWmly found ,that the parties not only assembled , but /that yio^ 
lence sras committed. BensUad's case^ \v)uch J^'oster dw elt ^ 
much upon, and w'htjr^ he oould find no ^ct of violence, is not 
ex^inpt from the position >vhich i have taken; if v^^e take ii^ 
4Jiix;umstances into vie sr,. IJere was a presentment against the 
Archbi;shop, ; aud, th^ objeci w^as to ibreey ^v violence ^ the king 
to remove-that minister frojti his olttce; This . was considered 
an act of levying )yar, because it was ^n act of violence com- ^ 
miit^d on the house aud. property fpr such a purpose against the 

I Hale, 146, expr^g&ly determines that the detaining of one of 
the kingV castles, wiihout force y is not. treason. Foster 219, 
e^pTessly affirms, (and it is no^Jiere contradicted^) ihsit'ii aj^ltial / 
force is used in keeping possession , it is actual w ar. . Here, actual 
Jfof ce is iiecessajy: : no doubt of it ; for whether it is to ketp or tq, 
take, it is the same :. it is treason : and whether it be a.dherence 
\o the king's enemies, ar adhering to, or abetting in treason, the 
taking of a commission, enlisting men, writing a traitorpus 
fctteri &c. all were held to be treasons. 

.fikiefjii&tice. Suppose a fortified place in England to betakfia 
by a rebellious armj ; aJid, afterwards, a distinct detachment, ' 
which had no share in taking the place, should be put in posses^ 
Aionof it ;^nd it siiould so happen, that the place siinuld nevpr 
he attacked, so as to ^cqi^ire forcible resistance : now you ^tate, 
that they would be traitors upon the^ principle of being aiders} 
;^iKl al?eitors of those who took the place by force ; do you raeani; 
%o contifxid that ih&y would not be traitors upon the principle p|* 
k vying war, I put this pase to undprst^uid the^ fprcQ of y pur 
qtrgiimeiit, , - . -• 

,Mi\.Alariin, Certainly, Sir, they^ would bp guilty ffir^gson^ 
by aiding and assisting rebels: and It would be taken upon t4ev 
pjr^nciple of levying war. However> \ have cocjfined my argu- 
incni^ to the particular c asps written }» the books. I do not 
know of any such a case in the books; ami thprpfovP i am not ablPj 
W this mom,cnt, to express my ideas nponjt. ; ..;» 

.. Tiie argqmcnt 1 mean to, prefer, is,, that th^rc must be Hx\,a0% 
Uial forjccj for the. purpose pl levying war, j a^d iji every instH^qpL^ 
tvjicre levying \var has b^en laid, aciin^j forc^fbfts been proved 4, 
xiid \v;h<?rc actual forc^ has not bee^i ero^ed>i^^ been that 
j/iecijea of trcq.son of epmpassing the king's djeath, or .adhei i.ng t<> 
:fip Jcip.g's eneinies. And again. Sir, fherp can be no. sjngl^, - 
toiiLt but where the case is a>ot qleai;, the ^Courts are bou^4 t» 
lecide in favour of Jife.,- Sir, jumbled together as the cases ai^o . > 
11 some of the Brjtislvprec events, I call upon the gentleman to ,. > 
»Tie\v one singleandictmenito tjie Court, wher^ levt/ing wqr h^m 
>Aeu l4»r^d, uirkss ac^fcuilim^ 
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No%i^, Sir, let us turn our attention to what has passed ft 
America, in the few cases ^hich have ace lirred here of treasofi, 
fl3 it was called. As to one insurrection or the other which has 
©cctjrrcd, there was not a single cftsa but where the psirties 
were proved to be, cither themselves guiity of forc^e or violence ; 
or that they were connected with others who diA commit force 
ftud violence ; and that they "were aiding and assisting in that i 
riolence. But whether they were aiding and assisting, 6r doing j 
it themselves, we 60 not know what would b^ the degree of ^oilt, ' 
tinder any authorities ths^t we have. I thert lay this dowh as a | 
position, that if a c/ij'c^Mm be found nn any j5osjtion, as to the first j 
t)r last of the insurgents, that it is totally extra-judicial, and de- ! 
serves no possible credit, because no question arose to call for 
an opinion upon the subject. Unfortunate indeed wiruld it be 
.to the people of America, if the doctrine of the gentleman was 
to be universally adopted : that there was no dagger but to pcr- 
uons guilty of treason. Sir, may ndt government hatch up sup- 
posed crimes against those who may be obnoxious? ^lAre we 
proof against envy, and fjdse accusation ? If we are not, it is 
ueeessary that every case should bo examined upott priiiciplcs of 
law and propriety : and that there should be the ^d of the fullest 
argument wnich the ability of our greatest lawyers^ can stfTord. 
and that we shall not depend upon the loose drcfa of writefS. 

But, Sir, the fountain head should be applied to ; and every 
thing must be examiaed from that sourfee, They have placed in 
array against us, the decision and opinion of the Sirpreme GoJjrt, 
ia the case of B oilman and S war twout : and,'fcherefore, they tJiink 
it is^ in vain for us to shew principles oi' law or precedent from 
Oreat Britain, because their principles t)f common scnss are too , 
strong for us;, and Unit they ought to be adopted. They thirii; 
that we are already precluded by the anthoritive deciston of the 
Siiprbiiis Court. It is we]V knOvvn that the Qrand Jury would 
never have found an indictment if they had not HiisunderstoO'd 
that Opinion ; and that my client ivould not have had his lite ^t 
ha2fard. And, Great God! Is an extra-judicial opinion to deprive 
bira of his life when he is innocent ! But, Sii% letm^ look at this 
opinion and its consequences. 1 think that I can prove thrat the! 
gentlemen have nlisuuderstood it : but at all evpnts^ it is extra- ', 
Judicial, and that is enough': . ' i 

Eoster, 3C, has been rend by the gentlemin who w^nt before 
me oh the same side; but; as the scntJnlent cannot be so ftilly 
impressed iu any othci* way, f shall call ail such references ex- 
tra-judicial i because they have no case before thatir,' upon whicli 
^he arguments of eounsel can be received. But Foster says, that 
such' things oughl tohaye very little weight. Vaughan, SS*, ' 
Was one of the aiithoH ties referred to ;, hxit ib€Ly did notihink 
it wbi*th their-whife'to '^iwei^ it, because it .was too stroi^- for 
tJhem.* As to the'doctripe^established by the Supreme Coiirt, if 
all- the evidence was ino^\v to be produced, the geritien^an :WduUl 
. Adt discover one item ofovW^nce thki Would in atfy way tend 
? Awards- th^ conviction of the rvOcuse'd f^ a^/ thing done at 
Blaaiicrhasset's island) for he WJis t wo "hilndi^si' miles off from j 
that]:dacc. He would nOt have fcund'one wdi-'d aWout Blannef- i 
hasMC^'s hUxvl in the rhole t^jstimtrM/^t^f^jirgtiniQnt, fiffe Would i 
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ka^vt only fanniEhion's, Wiikinson'Band DonaWsiaffl'd dbpdlsiiBdiWi 
4Dd the fetter in cypher ; and the evidence of the two officers 
who brought them from New Orleans^. The whole argument 
was, whether Bollman and Swart wout were to irniaih u;idei^ a 
tconjinitmeat fer treasan or not, 1 shall not takp the trouhfd of 
reading over the opinion of the Court, becauw I know that it 
Bpeaks for itself. The Court decides, that there is notj ttpon the 
whole testinicny> the least proof that treason hadlbeen committed 
by Col, Burr or any other person, either by act or intention : 
bat, that if it did prove anything at all, if crv^n so bad, as going 
on with the expedition against the Spanish prorinces. Op. Sup. 
Ct>. sec. 41, arid 50 : But in the latter case, who knew that thATft 
would not be a war between this counh-y and Spain } It was 
an univeriJal opiniop, that there wduld be, if there was not then ; 
la which ease ft would (so far from incurring blame to him)hav^ 
beeiji highly to his honour: Your honours will relneinber th^ 

j^eriod aiid circttmstanccB of our army and relations prior to that 
iime. jjEo werer^ i^rom M'hat cause 1 will not now examine, Ibuf. 
ft ^ar did not then take place ; and the American fbiceis and 
those of Spain withdrew liom each other. Therefore, instead of 
a high misdemeanor, every honest American heart might bare 
rejoiced at the patriotic attempt to subdue his country *s enemies. 
There was no point before the Supreme Court which could call 
for, or give validity^ to their decision. If the Court did make 
such a decision, I have the authorities of Vutighan and Foster, to 

\ uhew, that no respect can be paid to it ; because their decision wAt 
made upon the question, whether Bellman and Swartwout shotiid 
be dischaj'ged from-their cotifinement uiider the commitment for 

, treason.* No attempt was made to implicate them, but through 
Col. Burr, whose ease we are supporting ; and yet not an item 
of testimony could fix ao imputation of treason on them, or on 

• any one. ft was tjiat they should be discharged under the Ha* 
bcus Corpus, 

But, again. Sir; remember the ci rcunf stances under wiich 

• ^e Supreine Court were at that time -. there were but four Judges 
. out <rf six that were' able to i^it in the Court; and among those 

.who were^ absent, was a gentleman of great talents in law, Mr.- 
Livingston, who was obfigcd to go home from his judicial duties, 
f iii consequence of doi^estic aflliction. Andyet these four Judges, 
in an extM-judicial manner, undertook to settle^ a law of such 
infinite rmportance to the people of the United States! No, Sir, 

• they never meant to settle that liiw in such a situation. 

But, Sir, the gentlemen say, that they understand the opinion 
'^correctly ; but. those gentlemen engaged in council with me, say 
that they do not Understand it. 1 care not, however, whether 
we unrderstand it or not, because it is not bindijig as a law of the 
Jaittt ; they miglit as well have produced the ballad of Chev^- 
ckhie/a,B decisively binding lipon the case. It is immaterial to 
' IA«, whether they or others do or do not understand it right: 
thiey have brought it forward, because they think it will scrve^ 
their purpose, and are amazingly pleased with their discovery; 
and they do not think themselves dishonoured by believing, ihnt* 
they have:an* unanswerable quotation to depend upon, (as they 
beHirve^X' I do not '^ay that they are cBftkonoured by it, but i 

D Dd * 
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B9.y iliat 1 do not think there is any gixat degree of candour itk 
the geDtleman, in forestalling this examination, bj telling the 
Judge^ '^ Sir, ypa have said so and so already on a question of 
this nature i and we expect you to say the same now */* 1 have 
ebewn as much. as is necesiiary upon this part of the qaeation. 

I shall now make some few observations which relate to the 
ftreat Constitutional question, whether persons who would j. inG. 
Britain, be merely accessorial agents, can be guilty of levying war 
in the meajiing of the Constitution of the United States, and 
thereby be guilty of treason. And here let me ob^erve^ as to the 
argument, that the person who would be most guilty of the crime 
of treason, might pass unpunished. Sir, the question is not^ whe- 
ther a person counselling or commanding ti:eason to be done, is 
guilty of the ctim* or not ? the simple question is, whether he is 

fuilty of thp crime of treason or not ? No person would say, that 
e who procures another to do the crime of treason, should pass 
with impunity. It is not contended/ that crimes which would, 
if completed, amountto levying war, should be permitted to go 
on without restraint. Persons who advise others to, commit a 
crime, are liable to be punished by ihp laws of the country. But 
nothing that may be denominated coming towards levying war, 
can be denominated an act of war ; and nothing is treason bat 
acts of war, and done with a view to change the government of 
the United States. Every person is criminal.that is making pre- 

garations for such a purpose ; and government, whenever they 
ave good reason to believe that preparations are making for such 
a purpose, have an und^nbted right to make use ef the force of 
the country, so far as the laws will l^old them oui, to suppress, 
and put an end to any such measures. The qaestion, tberefare, 
18 not, whether goyernment is to lopk on and see all the prepara- 
tions made and completed, which is intendedibr its own destruc* 
tion, until it isbroi^ht to such a pitch that the blow maybe ^rw^ 
successfully? No, Sir, government has a right to prevent its 
being brought into that situation which may be denominated le- 
vying w^r. And, if I an^ not mistaken, so careful waf Congx^fis^ 
last session, that they expressly provided a punishment for such' 
preparatory measures, I may, however, be mistaken ^ but I 
know stich a bill was before Congress ; perhaps \t did not pass. 
It is not material however, since the power is indubitable. The 
•only question with us, is, whether the person who advised or 
prepared, should be considfired guilty of high treason or. not i 
Here then. Sir, we must take a vie^ of the i^hole objections that 
gentlemen have been making. If the person who prepares or ad- 
vises treaso;?, is not guilty of treason, what a lamentable situa- ^ 
tion indeed our country is in ! As though they could, not take a 
single step to prevent levying war ! As if, because the person 
who advised levying war, could not be punished^as a traitor J^ 
should escape punisTiment altogether. This is begging the qiSo^^ 
tion'alto^ether ; and is a plain con trjadic tion to fact. Sir, can thf 
pterson who advised levying war, be said to have levied war ? I 
am sure, much as I am in the habit of recurring to British pre- 
^dents, I have not found any affirmative answer, excfept it he in 
compapsi ig the king's death. Here tjfie qucsti(an=^is different : it 
is whether the person wiia advised levying w^did levy witr ?,i6p. 
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fbnilenrau snjg, that he had all' the guilt of it. Be it isp : Mt let 
im be punished for the guilt, but not fb^ the action; because he 
iievcr did it. But what jM-evented the framers^f our Constitu- , 
tion fVom declaring that personi^ who counselled levying war|, * 
t^hould be guilty of the treason of leVying wai^ ? jLe vying war is 
an open overt act ; an act that must be (as the authorities say) 
done in the eye of the world ; which any body iriight -clearly sed is 
going on. We know it must be 9, public act; and thaiigh the 
word pabHc need not be in the iiidictment^ because erti^ levying 
of war must be of itself j^n open, public act j yet the authorities 
shew; that it must, be an act of notoriety, with which every body 
is acquainted. 

We have had itamejs. Sir, for two rebellionsnvhich have ^yccur- 
red in Pennsylvania i one is called the ^A2>i&n/ imurrection ; and 
the other the hot-water insurrection: if I were to christen this, it 
shoOld be called the «w?/-oVAc-wi>p— for U isliere, there aiid eve^ 
ry where 5 and has never troubled the brain of any body, exeepi? 
that trouble came from netvspaper arguments and deductions,' 
iBuch as they were. It is impossible to levy war in the way wo 
are charged ; and the truth or falshood of which could be diseo- 
vef ed with ease, when it is said that a war was made in such a 
city or such a town ^ and that tiiey marched through a certain 
place to take such a town, &c. the truth or falsity would be 
easy discoverable. But, except it wel'e thus open, there is no- 
thing but confession can be received: It is not declaratioti made 
before the fact, that is to be received as an evidence of intention i - 
nor Is it acknowledgitient afterwards, ilnless it eihall be made 
publicly, in a Court of Justice. If a thousand persons werc^to 
come forward and swear tiiat the pei'Bon did a certain act; with 
a treasonable intention, no sach evidence would be accepted in a 
Court of Justice, except the acknowledgment of the person him- 
self, in a Court of Justice, as to intention. If others come for- 
ward and prove his having made any confessions of whatever 
nature, it would not be received, because of the diiiipnlty to dis- 
prove an acknowledgment, or guard himself against any ^u^h 
thing. What then is the situiation of an advister: advising, is not 
an open act : it is an act of private counsel; a secret act, known 
only to few. In order then to guard against the evil designs of 
any administration, (the present I suppose is one of the most 
merciful that can be) and the convention did not know that Ame- 
rica would be blessed with so good an one, or they need not 
have been so careful : but, not knowing that, they were willing 
to gUard against the worst that could be, and place it out of their 
power to destroy any man, by receiving any ^ort of act under the 
denomination of an overt act -, ahd i»ny sort of evidence to sup- 
port the change : and thus put it out of the power of even a cor- 
rap^ administration to destroy a man, by saying that a man waa 
constructively present where he was not; and receiving evidence 
of his intention, bywords said to be used by him, to persoijs 
nrhom the administration might hire, to facilitate his destructioii, 
jEven letters may be forged and brouefat against him ; and which » 
would be received by a packed Grand or Petit Jury ; which sucji 
an iniquitous state could readily procure. And how is such a 
person to secure hniDielf against the «^a(8 of pcrjuty^ or detect^^ 
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it i The tmt is not of a public nature i «nd tiierefore inoiqiable of' 
bem^ proved €# disproved. 

But, Sir, once tne Constitution wisely determined, that no 
inau ^OA^ld be considered guilty of treason in such a way t thegr 
did not risk the life of an individual, to be exposed to such a 
charge of treasoi) . They havo not secured the guilty .wan from 
tiuaisiunex^t, but tbey have secured every inanfrdm being injustly 
sacrificed by bi^ enemies ; whether in si, public or a priva^ capa-. 
city. 1x1 volumes d^ antlent history, we have exhibiiiooa 
4inough, to ooi^vince us of the wisdom of those guards which 
remove the innocent m^ from danger, while it suffers not the 
g'iilty to escape. 

The gentienu^ who so ably opened this argument, has stated^ 
and correctly,, that the Constitution is to be considered in a dift 
ferent light fr^m a statu^ l^w $ that it^is a solemn eompaei^ sot 
merely made between pne State and ai^other^ but between aU 
ihc individuals x)f the United States; and they have thereby 
solemnly pledged themselves to all who unite in the goyernmenif 
to abide by it j and that this Constitution should never be chang- 
ed, unless by a mode which itself has painted out^ where iu all 
the States have a compleat voice. But when it comes before t{ 
Court of Justice, the gentlemen are willing only to consider it 
^s a Supreme law j and^wby do they consider it so much ? Th^ 
cannot avoid it, because it is the Supreme law of the land i and 
what efficacy has it, but that if Congress pass any law contrary 
to it, the Judges should not bp bound to Carry it into ei&?ci^ 

Farther. U was said:, that the Convention meant to guard 
against constructive treason,. 1 have no doubt but they meant 
to. make the q^icstiori as clear aa they jpossiUy coul^, upon whkh 
there coulJ be no doubt- But. the gentiemeu say, that the doc^ 
trine they contend for, does not create constructive treason. 

Now, Sir, here ^again I must revert to the Coni^itution, and 
say, that by it the/e are only two j^ipecies of treason: one is 
levying war,*" and the other is adhering to the enemy, giving 
tliem aid and comfort. Then, Sir, only these ^c^« can be. dc- 
9oaiinated treaspn. Does the Constitution sa^, that. he who | 
advises these things, shall be guilty of treason a' iioes the Con-s 
stitutioa say, that one who comforted and secured one who has ' 
done these things, is guilty,. of treason, ? N9, Sir : no persoii > 
wiii say J, tb a,t a person who has advised another to levy war ; or j 
who has advised another to adhere to the enemies of the govern- ' 
luent, has^ow^ the acts of levvinc war, cr adherence ta^ehoioies. 
Hmv, then, can they makf; such ape>^on guilty ? First they j 
would make him consirucliveh/ involved in fiie guilt of lev>^ing j 
War ; and then the^ would inake him constructively present, . 
and an ac/pr in levying war, when he was not present ; o^d in 
short, when there was uo war levied. ' .^ ■ ' 'kd' 

Surely then, constiuctiou does not, and :Cannot make any%*^ 
claration or words used, or counsel given, to be levyi&g war j 
ai|d consequently, any per r?an who was not present, can only 
be Gou^idered as constructively present ;. ^xxd tlie- gentleman can-, 
not make us guilty, but by the applicalion of this cotjistruetioa. 
Wevcr did I expect to hear wordTs from those gentlertien that 
vi'ould tend^to encourage the ,^det^ qf constifuotive presejjKJc j tw 
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"*ia haiae heard the doctriae sup^rt^d, thttt an a8^ftibiage> toiM- 
ie>«^ /arcc* was a sufScient act of Ifcvjing war ; of sufficient to 
jrnake a pcrsoji guilty of treason. Our Courts never went farther 
than to say^j that those who were guilty of actual force, and vio- 
lenc6; are guilty of treasdn. It is not clamour that can extend 
tfae docfcrine beyond its proper limits : it is nothing but a proper; 
ie^al decision 1 «idyet, without such a decision, the gentlemen 
liiri^h to e)(tei^ the act, without any violence being oiFered to 
^rei^son* 

I know it to be the sensa of that part of the community with 
whom those gentlemen act, and many with whom they do hot 
4ict, that our Courts of Justice have gone, at least, far enough 
hi what should be considered treason : and many think they have 
^one too far ; and that our Courts of Justice never will extend 
those principles farther thajii they have ; whilst they remain so 
incorrupt as they now are. 

The gentleman who went before me, (jnoted Throgmorton's 
case. There is i^io doubt but that the Caurt who tried him ivaa 
the jmost wanton and corrupt :x thai he was doomed to the scaf- , 
Ibldi and that the Court meant to send him iheFei but a Jury 
f>f honest men acquitted him, and put him out of the way of the 
vengeance of the crown. It is on s^ch ^xln occasion, tha- we 
sometimes, and rarely, see a Jury disrecard the opinion of a 
Cdurt, and save a .victim from, the puhishment which a blood- 
thirsty government might doom him to— 1 St. Tr. 68, A. D. 
15^4. But was it ever heard in America, or in England, that a 
Jury was to disregard the opinion of a Judge; so far as (not to 
«ave a villian from tiie scaifold, but) to put t$ death an innocent 
mau I No/ Sir : on the contrary, the whole history of jurispru- 
4eue^ will establish the principle, that when a man ia trying for 
hisjife before a Court oi Justice, where there is an argument in 
hifllfavour, and where the Court say that he ought to be acquit* 
l^d;that a prosecutor should say to the Jury, ^'3^)11 ought to 
fittd a general verdict, contrary to the opinion of the Court/* 
That phoBiiomenon has never till this time been heard of in our 
Courts of Justice ; and even in Great Britain^ I will venture to 
4|ay, that a prosecutor who would do so, would meet univcrsal^ 
detestation. 1 do not say it will be thi^ casie with the prosecutor 
ofi tile present ease ; but I know not for what purpose some ob- 
servations were made ; unless it i^s^as to favour such a doctrine. 
These cases are not^ held up to be followed by the American 
.Judges, but as beaeens for them tof shun such a course as has 
l^en followed unier those days ^f terror. . 

The gentleman who iSrst opened thw' case, adverteid to the , 
case of Lady Lisle ; but the gentleman could ndt discover what 
that ease wa» i*ead for. The Court very properly explained , 
irt^t was meant by it. It was not merely to shew the conduct 
©f' the bloody Jeffi*ies; but to shew> that in every one of those 
indictments, the person aceused Was charged specially. He theij 
-went on to shew, that the prineiple ol* commoi) law could not be; 
drawn in, to aid the idea, that he who commanded treaisoii^ 
should be censidered guilty of treason. It is clear, that, what i? 
meant by comj^on law, is only to direct our Courts, in a geiwral 
' ^n^Ci to understand what is meant by the various spiecies^ of 
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erifiien, and the manner of proceeding to try them. As, ftf 
instance; if a statute shall say, a man that' commits murder 
fthall be punished so or so : thai he sliall be tried by a iury, &i^ 
Why, it is necessary to resort to common law to know what is 
the meaning of " murder," and of '^ Jury," &c. 

But here is a ditterent question : it is whether principles of 
common law^ as they are in Great Britain, can be brought for* 
ward and applied in this country, so as to make a person ^tiilfy 
of offences ai cammon laic, that are not made so by otir Constitu- 
tion and laws? Upon that subject 1 urn, and have always been, 
of the opinion, that no person could be punished, ^bnt for an in- 
fringement of some of the laws, or some part of the Constitu- 
tion of the United States : and therefore, I do perfectly agree 
with the opinion in the case of Worrel : that where there was no 
provision made by the law or iJonstitution to punish an act, it 
was net considered to be a crime, however such an act niight 
merit punishment in itself. It belonged to the legislature, and 
not to the Court. How it may be in th^ state of Courts, is a 
different subject. I'here is now pending, I imderstar^d, in Con- 
necticut, a common laiv oflence ; no Jess than that of speaking 
disrespectfully of Mr. Jefferson I 

Then, it being admitted that there was no common law in the 
United States, when the Constitution was formed, it follows 
of course^ ihat we should appeal to the definition of treason 
made by the Constitution : which is only that of levying war, or 
adhering to enemies. It is, therefore clear, that persons who 
advised to either of those crimcs> cannot be considered as actors i 
and thei'efore, not guilty of the crimes. 

But, when the gentleman failed to prove the guilt by the Con- 
stitution or law of the United States, or by common law, he en- 
deavours to do it by common sense. — -* In cdmmon sense, says he, 
an ac/or in treason is guilty, because lie is so in foro casiif" 
Why, Sir, when we mortals talk in that strain, we are only put- 
ting ourselves in the place of the Daty, and holding Court for 
him over his creatures. Why, in foro asliy we do not know what 
would be crimind : but if it may make him guilty as an accom- 
pi ice or partaker, yet it cannot make him actually preecnt, creat- 
ing war. 

Mr, Martin here referred to Mr. W*^ickham'9 argument, and to^. 

Mr. M'Rea's answer thereto : to the citations of Dabart, 98 ; aa# 

Hawkins, ch. 37, ch. 2,.&c. and to their reference to caflcs'i^^ 

' Piracy, &c. to shew that there could be no constructive agencj 

aiding, abetting, &c. — for he saftl, it would have bi^n extrei 

. easy to have demominated accessaries in any state, Whethei 

fore or after the fact, as principles in treason ; if the framei 

our Constitution, or law, liad so thought fit. But there ie no sad 

thing: .they have confined it to fictors themselves, as in ca^of 

piracy. Indeed, as Mr. Wtckhamsaid, it is ^lear^ beydna a 

doubt, that the legislature did not conceive that raceivers ami 

comiorters, or aiders in any r'espect, could be guilty of treason, 

. V^irhin our construction, although they are within the construe^ 

•-lion in Great Britain. And why. Sir, is it clear? Why, be- 

^ "cause ^ey have made a special provision, that those who should 

break gaol, and let out traitors, after cojivictioH, should be pu* 
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Qiab^d with dcati. Now, an England, this was treason j bni 
here it is not. But, farther, they have passed a law, that if « 
pej-son should assist to maice escape, a person charged with trea- 
sq^a, and not eonvioted, he should he nned, liot exceeding five 
huadred dollars ; and imprisoned, not exceeding one year, 
*' Laws United States, v. 1 p> 110."— Now in Great Britain, a 
|>ersoo who breaks gaol, and lets out a person charged with trea- 
son, is considered as a protector ; and if the persdn is afterwards 
convicted of treason, he is punished as a traitor. 

Now, if receivers and protectors of traitors ought to be consi* 
der^d guilty of treason/- advisers must be so also : and it Would 
, amount to this in America ' that a person who aided the escapei , 
of 1^ person, accused,, would be fined five hundred dollars v whilst 
he, who should comfort a person so escaping, would be consider* 
ed a traitor, / and siiifer death ! This was Lady Lisle's crime, 
for which she died. If this had been the opinion of the legisla- 
ture, why did they not engraft it in their law, for the punishment 
of ct'imes : if our Congtitution had embraced any other than this 
idea, they would have conclusively fixed it. And, indeed, we see 
under what Judges^ and what authorities this horrid principle of 
coostruction was adopted in England, What does Blackstone 
say of thein ? He holds them in abhorrence ,* . but, had he held 
it up as an unprincipled and unfeeling disposition of the Judges, 
te gratify tyrannical kings, he would have been nearer right. 

Judge Tuoker has ercoted to himself a monument, much more 

durable than marble or brass in his invaluable notes On 4 Black- 

sjtone. Marble may moulder and decay to atoms \ Brass may 

consume to a shapeless moss y but Tucker will last, whilst the 

press shall be able to hand down his name, from generation to* 

generation. £verv moment that his notes shall be read, he will 

' DC blest by the people of America, for that production which has 

seittied the doctrine of treason. And if the principle shall now 

be applied, and adopted by this enlightened Court, he will be 

\ blest, as the distant cause of that justice, which it cannot fail to 

. administer. He has shewn, that the principles in Great Britain 

, ore mot law; for that they were passed in a time, when their ex-' 

' ample. ought not to be. quoted. They were attempted to be sup^ 

\ ported in the case of Sir. N. Throgniorton : at a time when tne 

' ptf)St blood-thirsty fudges sat; and under a reign, (Mary) when 

[i was determined to destroy. Stanford, who ynts the prosecu^ 

^r, soon after ho was made a Judge, wrote his pleas of the 

jrown, and wrot^ do>vn those principles as law. From him it 

ias^copied, as Tucker says, by^ every elementary writer since ; 

ibfd Coke, Hale, Sec, just like a fi4>ck oi' sheep : one jumps oveF 

jr)3t> and the rest follow him, whether it may be right or wrongs 

To this inestimable work of Judge Tupker, 1 refer the gentlemen 

ibr Examination, and the Court for decision ; I therefore shall 

not :read it. He did not leave these things to go to posterity 

without animadversion. He has told yon^awtful tj^uths. He has 

told you that faction is the same, let it b^ where, and when ii^ 

will : and that a prevailing faction will destroy a man with as 

little sensation as a philosopher will observe a rat in ihe vessel ofi 

^ 4P,^r pwn^ struggling with deajtfi. Sir, these very g^nttempn^ 
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ti?bidd> cm an^ other oceaaioa, iiare pressed the dmtrlne whieti 
be has laid down : and they mutt revere and respect hifn. 

It i& iomossible for me to doubt thai the Judges oi' the United 
Statesj wmI recogjaize this principle of conatructioii, Thej will 
view its origiD> amd ofosenre its coasequene^s with preciaion ; 
and. not lean to one or the other construction. — ^East's crown law, 
p. 100— " advising>pi'oeuring, or instigating to levy war, is not 
levying war. War must be levied hj some other person ; and if 
" it is not levied, the party who advised it, has been guilty of no 
offence whatever, that 1 know of. Bacon, in his abridgment, 
says, that an offence is not ta be judged high treason, unless it be 
clearly, without argument or inierenee, within some act of par« 
liament: for no statute is to be taken constructively. . 1 afmly 
this. Sir, to our Constitution, and say, that if it be not deany, 
without argument or inference, within our Constitution, in its 
words and meaning, it cannot, upon principles of justice, be con* 
sidered treason. In Ann Guy's case, she Jiad received two g^ii- 
neas, knowing them to be stolen. It was the opinion of th# 
Court, that in such a case there could not be an ax^ces^ary, a^er 
the faict, as has been argued. She was acquittcki ; because, not- 
withstanding the argument, the Judges decided that all penal 
laws ought to be construed sirictJy, This shews bow cautiously, 
in all penal crimes, every thing must be conducted. And. if it is 
so in cases of smali importance, how great caution ought to he 
observed in cawying on and trying a case between SLgo'vemment 
aixd an individual ? The government is bound by its solemn oom* 
pact, to protect the rights, liberties, aad lives of individuals i 
and not, m any way, persecute them. How then can it, agreea- 
bly to that compact, proceed against any one for treason, un- 
less he acUialltf docs ^* levy war, or '' adhere to our enemies ?" 

The next question, may it please your honours, which I shall 
consider^ is — Whether this Court have the right to direct the 
JtU'y in the present state of the case ? ^ 

The Court and Jury on the present occasion, have heiurd all 
the evidence which the gentleinen say they have to produoe, in 
support of their charge, that there was an overt act of levying 
war committed on Blannerhasset's island. The 'Co«i;?t are ap- 
plied to, to instruct the Jury, admitting every thing that has 
been sworn to, to be true and corrfect. . We say, that all that 
they have heard docs not amount . to levying war : we also say, 
that Col. Burr was not at Blannerh asset's island, but at a grea^ 
distance from it at the time. We say > that no acts or declara- 
tions that took place after the |%rty( among which .Mr. Burr 
was not) left the island, and went down the river, ciui have any . 
eftect as to wiaat was done on the island ; and particularly, re- 
specting a person, who could not be supposed at most, as mere 
.than accessorially guilty. Upon these general principles ^ 
Court are to decide ; ,and they are to decide upon a full vie^ of 
those facts which havd beeh produced; and say, whether the 
^ct oi- levying war has been committed. 

\ ' The true question is, whether it is the duty of the Court or not^ 
to prevent teistirfiony to be given to the JwrV which is irrelevenlJ?'\ 

It cannot 1^ doubted, but thit the qu<^stionj .whether certain . 
acts are, or are not, acts of levying war, is a question of law. 
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*f his questioH, like all others of the kind, consrets in law arid 
fact : the fact is the province of the Jury to determine : the law i^ 
the province of the Court. The Jury are to say, whether it is true 
as charged : the Court are to say, whether even if it be true, there 
is aciy thing criminal in it or not. this question niay be brought 
before the Court in different ways : it may be hmught hy spe- 
cial 'ioerdtcl^ to find up6n what facts may be found to be true^ and 
those only. It may be brp ugh t before the Court, and taken from 
tJie Jury by way of demurrer to the evidence: that is, that the 
evidence is admitted ; and the party calls upon the Court, by de- 
murring to that evidence, to decide upon the case, whether the 
party is guilty or not. 

Chief Justice. Can you demurr ill a criminal case ? ^ 

Mr. Martin. Yes, Sir. If there is no authority against it, 
I presume that there is sufficient ground to support it, 
Mv. Ilai/. What is to become of the Jury then? 
Mr. llartijh What becomes of the Jury in a eivil case ? The 
Jory are boimd by law^ whether it be in a civil oi* eriminal case. 
By demurring to evidence, it withdraws the case from the Jury, 
as much as demurring to an indictment would do it. / 

The third method is, to admit that the facts which have been 
sworn to, are true ; and then it is the duty of the Court to instruct 
the Jury what is the law upon those fttcts. That is the first part 
of our present prayer. W^e pray the Court to instruct the Jury 
that there is no overt diet done on Blannerhasset's island, even if 
the charge of levying war be true. The other ground of inad- 
missibility, is lipon this principle : That after it is proved and 
admitted, that he is not guilty, bat as an accessorial agent, yet 
the indictment charges him as an original actor on Blannerhas- 
set's island, where he was not present. We say, that no evi- 
dence of acts or declarations which took place after the party' 
left that island, can be relevent testimony to prove an onence 
upon Col. Burr 5 and I will undertake t6 shew, that it cannot be 
3*eceived: 

The charge is for levying war on Blantierhasset's island. Now> 
in order to find him guilty of thati you must prove what was 
done on the island : for, if thei'e was wslt actually waged Sit the 
mouth of Cumberland, that has nothing to do with what was done 
at the island ; for that would be directly contrary to the case of 
Vaughan, which he relied on, upon the pHaciples of common sense : 
for it he was gtiilty of one offence, in carl'ying off the cystoritr 
house boat, that is no evidence that he was guilty of siiUng in 
the Clencarty against the king. ^This case must stand or fall 
iipon the overt acts done oh Blantierhasset's island : And the 
law has solemnly settled it, that no overt act can receive addi- 
tional evidence from declarations or expressions used elsewhere!: 
Thew question is, whether he committed the act on Blaunerlms- 
set^s island ? Nothing that he has declared since, or^done else- 
where, can be given in evidence. And added to this, there must 
be two witnesses to prove the i^ame identical overt act. And .^ 
here. Sir, lest there should be a doebt upon your 'mind, I must, 
call to your attention an expression of Judge Iredell, in J'ries^s ^ 
c^age. He has said-^*^*^ that after having proved the overt act by 
' two witnesses, life proper to go into evidence to shew th^ iCourse 
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of the prisaricr's conduct at other places ; a:nd the purpose,'' &e. 
Fries's trial, 171. He also states, (as reported^) that declara- 
tions and confessions of the party have been let in, in Great Bri- 
tain, to strengthen the testimoi;/ — ^ibid, 172. I believe. Sir, it is 
no such thin^ : I believe that Judge Iredell was too correct in his 
law-knowledge, to mean to say any such thing. He has gone on 
to staf^e, that if an hundred persons were to swear that the pri- 
soner said so or so, by confession out of Court,, it could not be 
received. But he is made to say, in the book, to the Jury *' you will 
consider whether any part of his confession, (p. ?0;) has not be- 
fore been proved by two witnesses : if it has, it goes to corrobo- 
rate what they say : if it has not, you are to disregard it.*' — ^p. 171?. 
So confession before a magistrate may be brought against him ! 
My God ! what doctrine is that ! If the jury believe the two 
witnesses, why^ to be sure, they can want no additional evi- 
dence ; but if they do not, what ? Does our Constitution allow 
additional testimony to be received to make them believe it ! If 
they will not believe tw^ witnes^es^ standing as they do before 
them, and they are ready to acquit the prisoner> it would be a 
direct violation of the Constitution, to add additional testimony, 
by way of proving the declarations of the party hinlself. Sir, 
it might be the case, that the party himself would thus condemn 
himself. But, supposing it to be Judge Iredeirs idea, he has 
confined it to the confession of the patty before a magistrate. 
This, therefore, precludes the weight or use of confessions or 
declarations made elsewhere : since all must be done in such a 
certain way, and relating to the precise circumstanees laid in 
the indictment — to wit — to acts done on Blannerhasset's island. 

That the Coiirt is the proper tribunal on all occasions to de- 
clare the criminality of an act, when the facts laid down are 
admitted upon a motion, there can be'iio doubt: that it is the 
province of the Jury to determine upon facts, is equally certain. 
The gentlemen themselves admit, that it is the right of the Court 
tp declare what is levying war. But they have eagerly seised 
upon the opinion given in Boliman and Swartwouf s cafee, by the 
Supreme Court, m to what is the character of the crime of levying 
war ; which, they say, is binding qtx this Court and Jury. Ac* 
knov^ledging the right in the Court to say what is levying war, 
by their, own reference, we also say, that it is the right of this 
Const to say whether the acts which Wipre done on Blannerhas- 
set's island. If true, as has been related, did amount to to act of 
^evyilig war. 

Now, Sir, whether testimony^houlcl bo admitted as relevent to 

fo to the Jury, has always heen considered as the orovince of the 
Jotrrt to decide. No man has ever doubted that tiiis was always 
their cxelusive province : when it is given to the ^ury, then the 
Jary are to decide upon it : but whether it is relcvent to the point 
l)efore the Court, the Court jnu^^ decide. A Court who would 
hesitate 80 to do, would little deserve to sit in the seat of Justice 
to dispense the spirit of the laws to their c«untiy . It was nevef 
'attempted to be argued before, or objected to, even by those men, 
* wiio have be^n the most industrious and violent in favour of Jury 

fiowcri^ But say the gentlemen, let all the evidence go befo^re 
he Jury, for they are the proper persons to decide \vnether it 
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Uif{ ^ny wciglititpo0 the ease. Sir, I deny it: they hsireiio 
coatroyl over the power af thp Court to say, whether evidenc^ 
ought to'go to them or not. We are asking, then, nothing for the 
Court hut what is their clear and decided province to judges 
upon. We have shewn in a variety of cases where this has been 
done. Ambrose R^okwooii^s ease, 4 St. Tr. 061 ; and Lowick'ft 
case, 4 St. Tr.^DS. The Court were called upon, in «ach of 
these cases, and determined upon the motion of the relevency of 
wljtnesses offered ; and to sav, whether there had been two com* 
petent witnesses given to the overt act. Thie desultory conver- 
sation which then occurred, terminated in this, that the Court 
had determined that there were two' witnesses who had given 
evidence of the overt act. If their opinion had been contitary, 
th^y would have said to the Jury, ** there were not two witnessea 
to the overt act, and you must acquit the prisoner.'* The Court 
ill those cases, told the Jury, *♦ you are to judgfe of the truth of 
the testimony, and to find your verdict accordingly/' 

In an action of trover and conversion, and no conversion is proved 
at all, the Court instruct the Jury to decide according to the 
evidence ; but inform them that the evidence has failed .to esta- 
blish the action. And if the Jury were to, disregard this advice 
of the Court, the Court, qn motion, would set aside their verdict, 

,and order a hew trial without hesitation. So in cases of money 
eoncerns, the Court will instruct the Jury, to find upon the state 
Qf the account according to evidence ; and of thjp credits proper 
to be given. The Jury must find upon such a state of the case. 
So in England, in the case of a bond, where there is no statute 
of limitation, the Court woulid say, even if it was of twen- 
ty years standing, tiiat it was for the Jury to determine whether 
the plain tifi'h^^d been paid ; if not, they must find him a verdict. 
S<> with respect to cases in Cowpcr and in Coke, respecting 
lands. Lord Mansfield, in twelve reports, cites a case of this 
sort, and says, that the Jury ^re to ascertain the facts, which if 
they are satisfied with, they must, give a credit accordingly ; 
otherwise, it must, be contrary. A quotation also of Mr. Botts,, 
from Leech, Cr. Ca. 432— as to ffadulently obtaining goods^ 
under false pretences. It was the province of the Court to de- 
clare what was receiving goods under false pretences j and then^ 
if the Jury should find, from the evidence, that it amounted to 
eo much, the person must be deemed as having committed the 
crime alleged ; otherwise A contrary verdict must be given. 

They have charged us with omitting the proper time when we 
could have availed ourselves of our advantage, if ever. Why,- 

' Sir^ we have proved that it was our right : and as io the time, 
M^e were willing to hear all the evidence that related to the trans- 
action charged in the indictment, which wsks charged on Blan-. 
nerhasset's island. This, upon their own principles, is the only 
time we could have done it with effect, becauscwe Wf re not to 
know what evidence they coujd bring. Strong's reports, 127 
iind 497 — respecting false iokens and profane swearing: The 
question of fact, whether the pcrscm did do it or n«t, was for ihe 
jury to decide j but whether it amounted to that crime or not, 
was a question of law, upon which the Court were to «ay. So^ 
S Burrows, 2471 : and 2 Str^nge's Rep. 476-*-resp#cting gming: 
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The Court had the right to says whether tite act cbiar^eclgvrae ait 
infringement of the law of gaming ; and the Jury we^e to applj 
the evidence. ' 

2 M'Nally, ^47-rWas quoted with respect to this : the gentle- 
man who «poke last on the side of the prosecution^ made some 
observation^^ the correctness of which 1 shall examine. Indeed 
the gentlemen have freed me from exainijping many authoritieft 
in their favour, because they have not produced many ; and of 
the few, they have repeated them over and over again. The 
violation of the rights of Jurors is the strain of their de<;laration. 
M^Nally speaks of the times when it is proper for the Court to 
decide, from Major Oncby's case, 9 St. Tr. ; 2 Lord Raym, 1403; 
and 2 Strange, 773 : — It is when the facts are found by the Jury,, 
''the Court are judges of the malice, and not the Jwrf/—- -the 
Court are also judges of the facts found by the Jury, whether^ if 
the quarrel was sudden, there was time i'or the passions to cool i 
or wnether the j^ct was deliberate or not/' The position is aa 
familiar and clear to every pierson as any thing can be in law. 

Mr. Hay. Mr. Martin does not understand me at all. 1 stated, 
that the position was predicated upon the necessity of the case 
before the Court, and read I'ost. 257, iij support of the argument 
used. 

Chief Justice, The fact is, that Mr. Martin has given the point 
a very different appearance to what it bad at first. The motion 
was, that the Court should instruct the Jury as to the overt act ; 
but still with a view to the admission of all testimony with rela- 
tion thereto. Mr. M. takes it up upon the general prineiple to 
instruct the Jury. Your arguments (to Mr, Hay) were drawn 
from a view of the position, as first laid dov/n, and, therefore, 
embraced a diff'erejat course from what is now followed. 

Mr*. Wickham, We say, that there is no evidence, whatever, 
given of an overt act committed in Virginia. That is our po- 
sition ; and, therefore, gentlemen ought not to relate what was 
done at Cumberland river, or any other place out of the district, 
bur other position is, that there is no evidence of the presence 
of Col. Burr, at that place ; and, therefore, there can be no evi- 
dence, that he was .at all engaged with those who were tlier^ : 
or if you prove that he was engaged with them, he not being * 
present, you canunot bring him to answer, until you produce the 
record of conviction of some one to whom he was ap accessary. 

Mr. Martin, Though tlic gentleman did predict, that what- 
ever time I might take up, there wc^uld not be six men in the 
Capitol who would understand me, yet 1 have l>ad the happy 
faculty of understanding him : 1 understand him wishing to go^ 
iWith his evidence, down to Cumberland ; which we say, and 
flatter ourselves we prove, is irrelevent with the indietment; 
notwithstanding their declamation about the rights of Juries, 
That this posiiion is as clear and common as any thing in the 
Jaw, every ehild in the profession must know as easily as he 
knows his a, b, ab*s. Thi.«?, My. Botts clearly proved 5 and 
proved that there was no criminal act at Blannerhasset*s island, 
in reference to M'Kally, tiie gentlemaw said, that if he had 
looked a little farther into- tjie case of Mjijor Oneby, he would 
Jiave fjpund this principle: that the Court will inetfyct the Jury 
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before they giv€ a vefdict in such a case ai^ that. Why, Sir, 
this is where we are now : we say that the. Court ought to instruct 
the Jury upon the face of the facts exhibited. 1\hy his aigu-» 
Kient cannot interfere with M'Nally, who says that the Court 
may instruct the Jiiry, either with at special verdict or without a 
special verdict. The gentleman says, that reporters- will very 
oi^en cxpre^a themselves incorrectly ; and, therefore, he did not 
like^o trust to authorities. Why, to be sure, the gentleman has 
' found out a new sort of forensic learnings called '' common 
k sense." TMswoiildbe a different kind of fabric, indeed, for 
k us to build upon ; but not less uncertain than that which is de- 
f^' precated : for there-are very few, indeed, that will agree upon 
L principles of common sense: we shall iJnd as many diflerent 
f phases and images in that, as is to be found in human nature. I 
' will agree with the gentleman, that the *Judge3 in Great Britain 
have adopted rules of evidence at some time, as bad as this : 
inquitous, indeed, they were; and, in direct violation of those 
: laws which were passed to secure the lives of the subject 
from the fangs of tyranny. The law is clear and decisive, requir- 
'. ingtwo witnesses to an overt act of levying war ; but what does 
their practice say ? If one overt act of treason is proved in the 
county where it is laid, another of the same kind might be proved 
in another county, by a differeni person. What is the conse- 
quence of this absurdity ? Why, it leads precisely to the same, 
$is the opinion of Judge IrcdcU, provided he ever did express 
such an opinion^-that other testimony might be let in to assist 
t)r support the proof before given> which was, in itself^ insuffi- 
cient; or to prove what was already proved ! But here, even 
if it must devolve upon the Court to say, whether the overt act 
in the indictment, has been proved, by one or more witnesses, in 
order to let in other proof: they are to say, that if the Jury 
believe w^hat has been sworn to be true, then there is sufficient 
evidence of the fact. Upon this belief then, the other evidence 
is let in. 

1 East 196^ 1Q7 was read. Here the gentleman as well as 
' £ast, was ^^ caught napping ;" fer the cases relate to conspi- 
racies to take away the king's life ; and here the Court judc-cd 
of the connection between the. parties, and all consequenliar 
evidence to aflect the prisoner was admitted. The Court must, 
in the first instance, judge how far the connection was estab- 
lished, previous to letting in other evidence : if they think it is 
established sufficiently to be believed by the Jury, who is ulti- 
mately to decide, then they let in the other testimony; otherwise 
. not ; and if not established to the satisfaction of the Court, they 
<lirect *the Jury to find a verdict of not guilty. The gentleman 
says, Bast was caught napping. I think lie must have said so, 
because he himself was not altogether so capable to jaidge about. 
iesal distinctions as I am ; for he confesses that he is. not very, 
able to judge about them; and therefore he is not competent to 
make the practical application to this case. In Jackson^s castJi. 
there was proof required, first, that the prisoner was connected, 
and then farther evidence was to be let m to jshew what he hacti 
done. '^ 
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As to the grcai Drinciple of law which it has been attera^tdl 
to establish^ 1 8haii make but a idngle observation ; after which, 
l|8baU take up certain ideas, expressed by the Coun^el^ which ma^ 
require some notice, though I do not call them arguments. As 
to doubts upoB questions of law, as it is with the Jury^ so it is 
with the Court*, and we may very justly appropriate to it an 
emphatioa] scripture expression : *4^hc that aouhteth is damned." 
If a jurov Jias one reasonable doubt as to facts; or if the Court 
have one reasonable doubt as to law^ they would violate every 
sacred duty imposed upon them by God and their c -untry ; and 
hazard, its interest, it may be, forever, if they should go on the 
side of injustice. And if there is a doubt, as to law or fact, jus- 
tice and humanity demand, as well as evc'ry authority prescribes, 
that the verdict should be given in favor of the person whose 
life is at stake, lest innocent blood be shed, 

A g:entleman iias observed, metiy early in this trial, that 
Judge Chase was not impeached on account of any opinion that 
he gave, but on. account of his improper and intemperate pro- 
tcecdin<s:s and conduct. In short, it was for doing what we call 
iipon this Court to do.- Whether your honours are ajpprehensi^ne 
vt* an impeachment or not, I will not say. It wasior what was 
Called his persecuting conduct, (so termed) in endeavouring to 
forestall justice, in order to take the life of poor Fries : and to 
prevent his chance of acquittal, that he was s:aid to have been 
impeached ; (in part) we do however know, that tlie dicision, 
however disagreeable it might now be held up, is taken up by 
the gentlemen, ^nd supported by those in power to support this 
prosecution. 

They say that we have called upon your honours to answer a 
question oi fact. We deny it; we only call upon you to do what 
is your duty to do. You could not refuse to hear us j and there- 
iore, it is equally your duty to decide : nay, it is your proiineo 
to decide every questioji of law that you are called upon to de- 
cide. We call n^w u^on you. Sir, to decide whether there was 
any thing done bii3tannerhasset's island like an overt act of 
levying war ? Toihis i? added, a<}uestion of law> when we call 
upon you not to admit that species of evidence which is propo- 
sed hf them as revel ent, and legal, when it neither relates to 
ihe spot mr the person ! 

. The gentleman asks whether it is possible for us to find a case 
where, in the middle of a trial, thfe Court has presumed to stop 
the evidence from being given to a Jury > Sir, we say we have 
beard all the revelent testimony j and, from what we can gather, 
they hannai support the indictment. It is to stop irreievcnt tes- 
timony going to them, that our motion is made > and 'therefore, 
|tis^ proper, even if it be in the midde of the trial, that wfe 
pli^old stop any unneccssaiy proceedings ; and in doing so, we 
^o nqi take an atom of power from the Jury, to decide upon 
whiit ,th^y have heard ; which is declared to Jae all that can be 
D^pi^ed upon the indictment. 

, The piesecutor calls our motion a novelty . I must lake the 
]iheiiy to declare, that 1 never have in ray whole i:ractice, been 
Ttirnishe^' with so many novelties, as I have observed and expe- 
rienced since I came into Virgiiiiit on this trial.. But, i^ this i;: 
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a ifiovclty ta him, it is because he has ntft been at the trouble to 
iTtake himself acquafnted with the laws of his coutotry. He need 

^o no farther tha^ Hawkins's pleas, and there he might sec thd 
principles that we hare laid down well established. 

It was farther said, that the Court had decided this question. 
If it was meant as a question^ whether improper evidence should 
or should not be given; I will say that it never was decided. 
It miist be, therefore, considered as the most extraordinary de* 
oision that ever was heard of; which I^hink the Court must 
be satisfied of, if it was in cant teencoi^rage the proseeutor to go 
on as he pleased. All that I think tliey mea^ht was, that tiie 

' prosecutor might produce all legal evidence, in such a maimer 
as he pleaded, and not that ht should give whatever evidence 
he pleased. < ' 

That the Jury ftiay give a verdict npoh la'OJ a.ndfaet^ is the 
eheet anchor of the gentleman's dependance. But to the length 
they carry it, it cuts up at once any power or judgment of the 
Court. 1 admit thaj the Jury have the physical poweiis ta decide 
as to law and fact ; but it would be going rather too far, to say, 
that on no occasion whatever, they shall 'have the right to in- 
struct the Jury, nor give advice to them, because the Ji*ry are 
hot boun4 to mind them ; and therefore they ought not to waste ' 
their breath. If this is not their principle, w^y do the gentle- 
men say, that it is all in vain to instruct the Jury, if they were 
not bound to find accordingly ? Suppose the Jury were to find 
contrary to law, what would be the remedy ? Why, in all civil 
eases the Court immediately grant a new trial : and in criminal 
<;ascs, the Court can set aside the verdict. It is only where the 
Court give a decision favorable fo iho guilt of a prisoner ; and 
where the Jury dare to differ from them, from motives of hu- 
/nanity, and acquit the prisoner; that acquittal stands sacred; 
because it is in favor oi life. This has been held to be good 
doctrine.* And there has no judge dared to grant a new trial iit 
such a case, to bring a person t%vice to answer for the skme 
crime, and bayard his life. Will the gentleman then stand up 
here, and tell the Jury, that they ought not to regard the^CoHrt if 
they speak in favor of humanity, if he does, hrs conduct might 
be approved, perhaps, at this moment, by a certain part of the 
community, whose minds have become highly inflamed against 
the prisoner : but I warn him, that, if he was so to play with 
life, he would find it the most unpopular of all the actings of his 
life ; and, in a little time, he would find himself loaded with 
detestation. But the gentleman says, that no judge in Great 
Britain, has ever attempted to direct a Jury : and that if he was, 
he would meet the merite4 contempt of his country. Why, Sir, 
tvQry judge has attempted it ; and whenever applied to, or when 
the la\> required it, he has done it : and no irrclevent oi:' ijleglil 
evidence is ever permitted toco to the Jury. And this haS( 
never brought the indignation ot the country, or of an iudividnal; 
upon any Judge. But it has and ever will bring the indignation 
of the people, where a judge shall go too far, in order to conviqt 
a person, when in eonscierice he ought to be thought innoeeni, 
• But the gentleman feels much more sensibility tor tlio right«i 
of Juries, and none for traitors. Sir, what dpcs he f^el for the 
rights of Jurors > What are their rights ? tet u% f,t once pu^ 
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an end to our Coiirts of Justice, and honor Juries with the entire 
♦lecision. Let twelve men be impanneiled, and let them, \*ritfa- 
out legal aid, decide at once upon the guilt or innocence of^ 
pe' son ! Would not this be an encroachment upon right and 
equity ? And yet these speculative fancies must be indulged, 
bscctase we call upon the Court to declare, what ihe'ir rights and 
/«rt? give them a sacred power to declare-! The law arises out 
of the fact. Let the fact be established to satisfy the Jury, and 
then wliat is the Law ? Why, in treason^ it is, that there must 
be two distinct witnesses to prove the overt act : tlien, when the 
Jury decide, they are to decide upon the law and the fact : but 
least they should not know the law upon the case, the Court 
are to instruct them *, and then the power necessarily attached^ 
is exerted by each. 

But he feels little for the fate of traitors ! No«morc did the 
intolerant and blood thirsty Jeffries -. witness his numerous 
judgements. The man must be void of humanity, who would 
not^lrop the tear of pity, whilst he wielded the sword of justice r 
but Jeffries felt not. Sir, does not the gentleman know that any 
person may be hunt^ down as a traitor ? He may be charged 
witli treason out of doors, without a possibility of an atom of 
legal evidence being produced against him. Kow, Sir, ooj^ht 
not such a case to excite the solicitude of every body } Do the 
gentlemen suppose thu.t no man can be charged with treason who 
in not guilty > If he can, ought there not to be ajl possible so- 
licitude shewn by the Court, and the Jury to deal out justice 
with mercy? 

He wants to lay all the evidence before the Jury, and we want 
to prevent it ! 1 admit that he does: but we conscientiously 
declare, that it is totally irrelevent to the case. Your honours 
sit in that xacredscat of justice, to prevent the wish or will of any 
man to be gratified, who shall attempt to trample upon, or even 
wish to teat- up principles of law and justice. The gentleman 
ditl* iufleed observe, that if evidence was not pertinent to the 
case when offered, the Court would restrain it. Why, Sir, this 
is just the principle that we contend for, and nothing else. 

He has told us, that when he argues on legal decisions, he is on 
tender ground; but when he argues on common sense, he can 
stand erect, for that can naver ^ive way : that it is only a waste 
of time ; for if forty thousand authorities could be produced, it 
would be but of little consequence to him. But what are these 
dreadful authorities? Why they make a just decision of pow- 
ers, and say, that tlie Court is to answer questions of law ; and 
the Jury to decide upon questions of fact. Does any thing that 
we say. Sir, break down one single atom of this principle? 
What arc Courts of Justice established for, if, in truth and 
reality, their legal information is to be rendered totally *. eless? 
If the Jury were to take upon ihem the province of the Court, 
^nd decide upon the law in opposition to it, it would be as much 
ma incroaohment as if the Court M^ere to decide upon the facts, 
and give judgement in opposition to the Jury. Cut we ask no 
such thing ; we want thcn> not to go out of their province : wc 
want tiieHi to remaiu in their own independent situation — ^put out 
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of the way of influence from the government on the one side ; 
and out of the way of pojHilar fury on the other side. 
♦in answer to Mr. Wickham^ who was anticipating the danger 
of such doctrines upon his posterity, ''Let them avoid overt 
acts of war, said Mr. Hay, and there is no danger." Why, S'm» 
f shotild agree with him, if innocence had never been assailed j 
^ut we know the consequences that must inevitably follow: 
such consequences, as have existed in former times, we may 
justly deprecate. 

The gentleman observes, that judges decided on former occa- 
sions : but, if the judges erred, he wished th6m rather to err an 
hundred timed on the side of the Jury, than indulge themselves 
once to vindicate their own opinion. Now is this an argument^ 

. that can be grounded on common sense } Good God ! What is 
the situation ©f our Courts of Jt^stice under such a doctrine? 
Why then there would be a rev^olution, and judges would have 
to decide upon facts, and Juries upon law !. I hope the Jury 
wilt iiot think that I disrespect their hiffh character : but that 
they will indulge me whilst I am pleading on the part of life. 
Sir, I will say that if it was left to every Jury to decide upon 
the rule of ^* common sense ;'* one Jury would decide this way, 

' anot^ier that way, and a third contrary to both ; so that we 
should have no land mark for our guide, and our law would be 
afldat. The consequence would be, that no security would exist ; 
that one day a man would be at liberty, and the other a vie- 

. trm of vengeance to some party or person. 

One observation of my friend, Mr. Wirt, I cannot pass over* 
It is the only thing that was not answered by one of the other 
gentlemen. Judges, said he, are men, and mix in the politics of 
their country ; they cannot do otherwise ; for, if nothing else/' 

^ their patriotism would compel them to be politicians. And as 
parties will run high, they cannot avoid being participants of a 
party spirit, in some degree. Sir, 1 pray the jgentleman to an- 
swTer me, whether Jurors do not mix as much la company, and 
have not as much party spirit and political bias as Judges ? Will 
not a Jury who shall dome to try a case, be as likely to bring his 
political ferver with him as a judge > And can the gentleman 
himself, even be more clothed with that sweet spirit of imparti- 
ality than his fellow citizens. Sir, he- would not have the soul 
of a man. Nay, he would scarcely have the soul of a musquito, 
if he did not take part in what he considers his country's good. 
Then, Sir, if the gentleman is liable. Judges are liable; and 
consequently. Juries are liable to be influenced by what they see 
and hear: and 6f this we have had ample specimen. Now theUt 
let us see, if this inference will apply itself in the present case. 
The blood thirsty Jeflries^had a victirti at the bar, whose blood 

?:he was determined to feast upon ; and he gave such a charge to 

* the Jury, as was calculated to command them to find him guilty. 

' But, the Jury 'finding him to be actuated by the base principle 
of persecution, stepped between him and his blood thirsty fel* 
lows ; and supported the rights of the subject, by punishing the 
guilty, and advocating the cause of the innocent. Reverse this 
picture, and suppose, that principles of justice had actuated him 

F r f 
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U) advise the acquittal of the iimocent^ and the punishment of the 
guilty ; upon true principles of law, he would have acted like 
an upright judge, whose advise ought to have been taken. 

We may suppose possible caaes, and say, that if a judge i» ac- 
tuated by improper motives, it is the duty of the Jury to arrest 
his tyrannical measures; but if a Jury are actuated by such .mo- 
tived, it is also the duty of the Judeeto say^ what is law ^ and if 
they do not proceed agreeably to law in giving the verdict, to 
set aside their verdict : and if a new trial is granted, all the cc- 
ixmony of trial must go on again. . 

I must refer to the Court, with submissiony to read the argu- 
ment which was used by me, in the case of Judge Chase's im- 
peachment, on the question of the; rights of the Court and Juries. 

In conluding. Sir, 1 will beg leave to«ay, that^in whatever -I 
have said, I have not intentionally hurt the feelings' of any gentle- 
man. We are unfortui*ately situated: we have to labour against 
strong prejudice, which, must have a strong tendency to preveat 
my client from having a fair trial. We have to combat the pre- 
sent state of the public mind, in favour of Col. Burr, whom 1 
believe to he perieetly innocent of the charge exhibited against 
him. Sir, are we arrived at that state of ispoiety, when, trial 
for life is to be considered a mere form j and when he who i^ouM 
plead in favor of a person accused, shall foe held up to public 
odium? I trust pot. 1 speak not with respect io any thing I 
have heard in Court, but of what has floatsd into the public ear , 
and must say that it requires, a Jury doubly fortified to resist pre- 
vious impressions. 

Sirs, in cases of doubt, it is your duty to decide in favnr of 
life, and not to let an innocent person fall a. sacrifice .to person or 
party. When all things are calm and cleary then it is easy for 
us to go through our duty : but it is, when difficulty occurs^ and 
when justice is the object, that a mao approaches nearest to di- 
vinity : and in no situation that I know of, is it more*" necessary 
than in one like the present. . 

May the God who now looks down upon us ; and who placed 
your honours on that seat of justice, to serve and proteet the icmo- 
cent— *may he so shape your understanding, as to know i^hat is 
right ; and give you that energy of soul, that you may do. your 
duty with fortitude. 

Mr. Hay, in addition to what he had. observed to the Court. 
quoted 'Kelyng 26, to show that for a person to be an accessary 
befoi-e the fact, did not necessarily intend to say that he was pre- 
sent at the fact : nor dipl the indictment charee the prisoner to 
have be^n thiere at the time. He also quoted, 1 Hale^ 686. 

Mr. Martin, on the question of /orca quoted ;2 St. Tr. 591, and ; 
Kelyng IQ .-^Messenger' ^ case. Green was found to be in the par- \ 
iy, haUooing and throwing up his hat ; but he did no "act. There d 
wasaspieci^ verdict, which did not find him guilty of treason, ' 
beeause' it w^s found that he did no act. of violence, nor did he as- , 
"sist.any who we^e prei^nt that^didit. This Mr. M. considered to - 
be a sol^fl adjudication, to prove, th^t acts of viblenee are con 
stituejitpartsof levy ite war. . 

Chief Justice, Did flhe special verdict find Gh^tn assisting wiih j 
the party, andhaving views of their object generally ? 
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Mr.Mariin, I believe hot. Sir ; but he was one of the^assem- 
bly. ,.•■; . , . .•_.,.■. _ ; . ... ■ 

Chief Justice, It not haviQg been found by the special verdict, 
that he was of the party ; ana his not having committed an act 
of violence, he mi^ht have been there by ;^cpident ; and conse. 
quently, it w«uld require some aet of violence to involve him in 
the guilt of that transaction. 

Mr. Martin supposed that that cauld not alter the pointy since 
it clearly appeared that fome^jw^ must actually be done by the 
party, foijudgnientrto be obtained against him. There must be 
some act of violence dope, or the assembly was convened for ikt- 
thing. 

IMfr. Rari>oi,ph. The little fragment of time, that is left for 
me, may it please your honors, I shall not ^buse. The day be 
fore yesterday* I informed the Court that I had prepared myself 
for a full reply to all the arguments used by the othec side ' L 
forbore however, in consideration of the known talents of Mr^ 
Martin, who has addressed you in an ar^iiuient vthat has al- 
most superceded the necessity of my troubling, the Court, , But 
jalthougn there is scarcely any thing omitted, yet, I shall t^ke 
the liberty to address the Court, to enforce two or three things, 
xrhich 1 have much at heart 5 and which, I could not j«stily 
myself to be silent upon. I do not , mean to , pass tlirough the 
long series of^c^ses which hav^e been quotedj oecause I do .not 
think there is much danger to be expeetedfrom them. 1 wish to 
connect our obdervations as much as possible, and impress them 
upon the Court, so that the object el our prayer might be well 
understood ^ / 

We have been charged with ddfmgning to cxcluide farthei* tes- 
tiraony, and thus encroaching on th« sacred right of the Jury. 
Sir, the Coiirt have their rights, and the Jury have their rights, 
ijvhich are capable of being reconciled to the greater harmony. 
They are distiuct parts of the isame systjem : but yet, altliough 
the Court has no right to dictate to the Jury, it has a right to 
restrain the Jury within- its proper orbit. Sir, 3^ou are, brethren 
in the administration of justice s you are not rivals in power. In- 
deed, if I were to be permitted to draw a^ anjiloey, 1. would say 
that the Court was the father of the ji^diciaJ famiiy-r— not to com- 
mand them to obey, but to execute that authority, which the la%v 
has given it ; and tO that Jsfw, this Jury are bound to give obe- 
dience. Suppressing testimony. Sir !r— How do we suppress tes- 
timony.^ How do we attempt to suppress any thing, but what 
prelates to the prtseme of ]Vtr. Burr I xou have told them thus — 
*^ go on and relate what you think proper, except as to flie point 
of absence" — ^There is nothing forbidden, but non-absonce. And 
;yet. Sir, have not the gentlemen seized this .with an almost un- 
parr ailed eagerness ? Have they not attempted to colour our iim>* 
" tives of defence, upon this, single plea, with a pencil dark as 
jErebus f ■ They have epoken in colours too plain to be mistaken. 
Sir, complain of this suppression of evidence ! Had they not 
the whole field of imagination left perfectly at liberty before 
them ; and y^t, what have they done'to wards proving us guilty 
of treason? They have come forward, with ail the majesty of 
rhetoric, to throw into the caldron pf public opinion^ already 
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overwhelming with fury and contempt, the whole force which 
their influence has given to them against Col. ^urr! And ^hat 
do they say? '^ We cannot prompt the Jury to act^ but upon 
principles of law and fact ! They will only then permit us to 
approach them with this dreadful disparity ; and without the in- 
tervention of the Court, to which we look for justice! >\ hy 
should we be charged with asking a thing that is improper : 
when what we denied, is no more than the law will give us, and 
which no power on earth can refuse to us ? We have fundamen- 
tal fact to proceed upon : the absence of Col. Burr : and il i»e 
plead that, what outrage do we commit ? If he was absent, does 
it not follow, of course, that he could not be charged as a prin- 
cij^al in treason, on Blannerh^sset's island ? 1 put it upon this 
principle, that we ask your honor's opinion upon facts, ofwbicli 
there is no doubt, and which cannot he denied. This court sits, 
not to gratify any one man, or any body of men ; nor to give 
amusement to the public fancy ; but to do equal j^tice, 11 tney 
are determined, as they day, to probe this conspiracy to the bot- 
tom, we cannot object : but is there no respect that counsel ha:ve 
for their character ? If there be none on the other side, tve must 
be permitted to put in our claim, in advocating an innocent, and 
accused person. W hat. Sir, is to be done' with irrelevent tes- 
timony ? Why, twenty or twenty five days, or jnore, is to be 
spent in hearing evidence, which pan, in no manner, connect us 
with the transaction ! And, (reversing the question) what are 
we to expect from the Cotirt > Why, their authority. And, up- 
on irrelevent testimony, we have an unquestipnable right to call 
for it. If, indeed, as Mr. Hay, and Mr. Wirt have obaerved, 
the consequence of this interposition would promote, in any, the 
annihilation of the sacred rignts of Jury, I would then mostheu^- 
tily join them, that any individual on earth oiight to be sacrific- 
ed. Sir, I want not so inestimable an institution i<> be i&ucbed. 
Why do we want a Jury > Why, it is, that men of our feelings, 
of our own positions, and of our own condition, shall judge of 
our cases: whether criminal or civil > Jt is no* that prosecu- 
tors shall determine bur case t it is that we should have our rights. 
It is not that any eovern^ent should banquet'in blood, through 
the intervention of such a man, ias the bloody Jef&ies,* Ko, Sir, 
such a man, in this country, and under our laws and Constitu- 
tion, cannot obtain victims, mince his doctrines as he w ill. Now, 
let the doctrines of Judge Chase, and of the Supreme pourt^ be 
what they may, it is a phacnomenon in jurisprudence, that any ac- 
cused person should suffer, in order to prevent the escape of 
any one who may hereafter commit the crime of treason. 

Sir, I am not .at all surprized, that the people have been led 
to believe, that it is our object to smother the testiitiony. ' It has 
been told me by some of my friends out of doors, and I am cer- 
tain, that the general opinion is so bent ; but. Sir, these are idle 
tales. What object can we have in view ; and bow are we to 
accomplish our object I There can be no such thing, except it 
may refer to illegal testimony ; and that we wish to suppress. 
What can be our object m suppressing testimony ? Away then 
with this idea, that tvfe want to suppress testimony. If we are j 
deprived of the right wenow claim, ther^ never .wilP.be again 
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found in thb eountry a tribunal, wEo cm sufficiently arin itself 
against piopular clamour ; or, perhaps, men cloathed with forti- 
tude enough to support aaunforttu^ate client again&it popular fu- 
ry. Sir, 1 *r4nt na precedents y 1 want nothing but the virtue, 
and talents of pur age to protect u^ ; and whilst men, like you, 
fill the high ^eat ol juatice^ yvt fear ncrt to confiile our case to 
you, ' ' 

1 do not inean to go beyond the «ea8 for examples, but 1 cannot 
help reminding the Court of the opinion of the illustrious Mdns- 
field. He stood in a situation, not unlike to r this Court, at the 
beginning of this trial : but I believe that pnblio prejudice has 
since then relented and becainf less. He iveanted no poptilariiy ; 
sensible that he had to take 'measiires that would foUiym him, and 
Uve, when he lived not. ; Sir, we want ho authorities to prove 
|;hat we do right. QxivowTLWaskingtmy a .m an, that will ever 
iive in the afifection of a grateful people^ was once in a situation, 
Where he might have bedn alarmed, with what, was called, the 
popular voice ; but jhe was firm to his piirjpose, and he wants not 
the higftorian to speak his worth. 1 h«ld up. a doctrine the other 
iay, that I: want the Jury, 1 want the audience^, and all the 
world to be impressed with-^l wish to defend ^ accused person 
from hia accusers, and. to support his rigJ^ts, wherein, the law 
will hold me out. Sir, am I to be charged with murder> if the 
fact is established tbiat thiai'e is no man filled ? Would evidence 
J>e permitted to go otk, and the time of the Court be wasted, when 
the man was present, and in Court } The samc^ may be said on 
^ chaifge of horise stealing, forgery, larcei^y, seduction of an 
infant, &c. Are you to sit here, when you ipan expect to hear 
nothing ? What would yoi* do ? What the? Jur^ do } What the 
Cotmm do } What ought you to do. Sir I Wny, if the fact of 
absence, or no crime is established, it. must be decisively in our 
favor, and ^^ ^ua 8(>n. 1 take the rule to be, that wherever a 
radical and essential fact is established, derogatory to the pro- 
ceeding, the Court can pronounce their opinion, and interpose 
their authority. 

Again. No testimony is adinissibl^ which is not relevant, 
and whieh does not apply to theca^e : and how can testimony be 
relevant, when the absence of a person jconstitutes an eflbcttial 
bai*rier to any farther examination. All the authorities which 
have been read, go so fully to elucidate this principle, that I 
take it even upon, thp principles of "; common sense,'' to be 
settled. . ' ' 

But we are told, that this case ought not to be stopped, be- 
cause Col. Burr was not an accessary-, but a principal This 
argument is increased wonderfully by Mr. M'Rae's comparing the 
case to an house with rooms ; in one of which, one of the party 
, committed a murder : and then alas I this house and rooms wa^ 
compared to the Union, and to the several States: 

The analogy was enlarged by another gentleman to a Park, 
and to a ease of supposed murder in Richmond, when one of the 
party M'ho intended to murder was not present. Now, I rather 
believe, that he could not be considered a principal, if he was 
not within "striking distance;'' because he must , be near 
enough to give his sSd at the time, and spot. Sufficient theory 

* 
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has been used on this stahjc^i, to extend the jconstraciion of pre- 
sence : but I must be permitted to use a little, analogy too. "VVill 
a cannon carry with gieater velocity, or be more sore of its 
mark, because it is farther off? Will a telescope, because it is 
mor« distant from a star, which it is desirable to obs^ve, dis- 
cover it more oorrectly ? Can the powers of roan iacr^ase, bt- 
i^use of the increase of distance from the object ? And yet. Sir, 
toe talents and gcfnius of Col. Burr is to have a wonderful intlu* 
ence, and to give a wonderful assistance, at one hundred ai*d' 
eighty miles distance, from BlanncrhaSset's island ! He must 
have been more than man, to have done what is ascribed to hini ; 
but t cannot ascribe to him omnipresences he most, as General 
Eaton says, have '^ rode on^he wirlwind, and directed the 
storm." But this inflated imagination never can correspond 
with a case such 8tM we have now befor© us; impossibilities in 
nature never can be aooompliahed. Is it agreeable. Sir, to rules 
of '^ common souse," that the talents of a man, however great 
he might be^ shall enable him to be muitiiudinoiis ! Suppoi^ he 
had been at the head of the Mississippi ; cocdd he, at ti^t mo~ 
ment^ be suoposed to be aiding and abetting at Blannerhaf^set's 
island ? Where the rights of the citiaens are so deeply involved, 
do not let us have imagination, that doubtful thing, indulged 
with airy flights. Let us tread in the same path whioh our ani- 
cestors, on the other side of the water have ti^od, and enjoyed 
for these three hundred years ; and which *yc have trod. for one 
hundred and fifty .years. Strict laao : tliat will do for us ; givd 
us that, and we shall be content : but we want not to go on the 
uncertain ground of presumption. 

Another circumstance has be^n offered to consideration, with 
a view of exciting the public ear: Mr: Biannerhasset, who is 
already in the penitentiary, has been represented as a sedtfced 
person; and, it is represented, that his seducer is to get clear, 
whilst he who is (tecfueed; might be ^nished as ia jjiincipal 1 
W^e are told that he came here, to avoid the broils and tumults 
of his own eountry ; and that he had devoted himself to his 
laboratory and to his music ; but was oalkd from it by the se- 
duction of Mr. Burros stratarems. Sir> 1 believe Mr. Blanner- 
hasset to be innocents and ^at he may defy the utmost ei&rts 
bf those vrhoXoisk to charge him of ought : but they situation in 
which he is placed, does not reflect criminality upon C^ol; Burr. 
But upon this ground. Col* Burr's guilt is magnified ! Sir^ thi* 
argument could not have been made for you, but for those who 
surround this great tribunal:6f justice. ^ 

The Constitution and laws of England, and the American 
decisions have been quoted to us ; and expounded by various gen- 
tlemen; but our Constitution is what \ have most at he^rt. Mr. 
Hay says, that he would rather the Constitution. should perish, 
than the rights of Juries. Sir, I reverence the Constitution, 
and I reverence the rightfrof Juries ; and no man who has heard 
me, and reflect^s, but knows that it will secure to them their 
dearest interests and enjoyments. But the Constitution is not 
express upon this- subject: Sir, if the Constitution is not ex 
press, are you to narrow itrr-arc you to conjecttfre what is its j^J 
meaning, and create-— not new crimes in Jiiame, 6ut new crime*; ' 



Digitized by VjOOQ1@ 



' (421 ) ^ * 

Ui substance P Are you to introtfucie new crimes and personi*, 
which the Constitution never intended ? But> Sir, we are told 
that the C^onstitution has adopted terms in treason which are 
weil kiiown. Be it so ; but what is the fact > (It is only saying 
to you^ what is tJie kce magesius of ^he nation ?) It is classilying 
the crime, and saying, that the people would r^ise as one maii» 
ill defence of their country: as though something hostile was 
iiitended against the Constitiliticn. Jn order to 'determine what 
were the cases that would tend to subvert the, government, the 
legislature had to act, and provide a punishraenti Tiis siiews 
that they never intended to adop't, or bring in a common law. 
In the Constitution, there are only two instances which desig- 
nate levying war ; neithei: of which, it is evident,^ could have 
intendea absence, or to incorporate with it, any common law 
principle : and surely the legislature could not have had it in 
their power to speak, m contradictory terms, and say, that con- 
structive presence should be* permitted j and that accessaries 
must be punished as principals. 

It is asked,^ if offenders are to slip down into the term of ac- 
cessary I Shculd not a rule oi' interpretation step in to keep up 
the proper distinction ? Sir, if reason, which teaches the fitness 
of things ; if moral right, or if common sense shall be permitted 
to . extend their influence on penel Uw, which always ought to 
be governed by a strict interpretation, we can have no advantage 
from the letter of law? Jt is true, that, moral right, common 
sense, and reason, may apply in Utopia, Oceana, or some other 
visionary land or goverrunent ; but wherever applied, it must be 
a land of blood. What is to be understood by these terms ? 
Would not any indiifcrent person oji earth, say it was absurd, 
to charge a man as present at a place, doing acts, when he was 
three hundred miles distant ? Does not your ideas revolt at 
such a construction of j&cwd/ /aw .^ The Constitution does not 
encourage siich a^ idea: common law does not impose it ; and 
shall common sense plunge a dagger in the heart of a man contra- 
ry to law and justice ? Are fanctf^Ui conjecture, and constructive 
presence, to be omnipotent ? If so, where shall we not go. By 
^tiitting this land mark, the law y we throw ourselves into such 
mazes of uncertainty, as thaty at some future day, it might pos- 
sibly arrive to that pitch, that a^man may be coHvicted lor trea- 
SQu,, who never had the least idea of it. We none of us know, 
but we may be brflught to it ; sinpe^ to be denounced as a traitor, 
is an e^sy step : and since the proof to convict is as easy* It is 
however, contended, that this ought to be considered in the light 
of a common statuary crimQ : but. Sir, it is no such thing : the 
books are uniformly against it. But, say they, is there not a 
particular connection, by the phrases, with the common law ? 
No, Sir, the rule of comiection would not apply. If, indeed, in 
England, treason is called felon^, it is because that is the gene- 
ric description of the crime. But common law has no existence 
in the United Skites, in its application to treason: 1 am sure it 
was not conceived so, by any member of the Convention -, and 
no one conceived, that constructive presence, would ever be at- 
tempted to be supported in any of our Courts of Judicature. 
Xor van I say, that it was a casus omissus : for I am sure, that if 
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any member were to be asked, why it was «oi provided for iii 
termsj he would answ^r^ that the legislature had sufificieiit pow- 
er, so as not to leave it to bare imagination; and then there 
would be the plain and literal sense of the law, left id govern the 
eases ; by ^ which, if it were some other crime, it could not be 
erected into tre<ison. The gentleman, to guard the description 
they have used, have supposed it to be impossible, that it could 
be intended that a person should escape, who was a principal, 
and not present at the act. Why, Sir, I say that the legisla- 
ture have the power, at any time, to prevent the escape of such 
an one, by enactmg a law. And mucli rather would 1, that it 
did, than that a Court should turn that into treason, which is 
not in itself treason : but, however, Mr. Hay may now lament 
thkt the projector and prime mover, as he calls Mr. Burr, 
must escape ; it must be so, because he cannot be convicted by 
law. 

Mr. Randolph here went inta a lengthy argument respecting 
the charge of presence, when the person charged was absent^ 
. and one hundred and fifty miles off at the time. He aJso refer- 
red to the cases of the reb^lions of fifteen andfbrfy-five ; but if 
persons were charged, he observed; there was certainly an actual 
rebellion, and not what was suspected would amount to one, it 
permitted to' obtain its maturity. There might be a scheme,^, 
and it might be in agitation in a small measure ; but this does 
not amount to the same crime, as it would if at maturity. A 
scheme, to be denominated a crime. Cannot be considered aa 
begun, until it is actually begun ; but it was tiot ih6 case here. 
Indeed a map could not be principal nor accessary in treason 
more than in murder, at one hundred and ^lity miles distance : 
and for a very good reason, because it was not to be consi<^red 
that he was near enough to render, (even upon the doctrine of 
common sense, J any immediate assistafice at 'the spot and time. 
This is a very different situation from that of a sovereign, who 
sends an army to a distance, to undertake aa expedition ; because 
he is there represented by his genej^als, who were on the field of 
battle. 

But the gentlemen^ in of der to get rid of this, have told us, 
that the indictment does not say that he was on Blannerhasset's 
island. But, Sir, he is charged with joining, together with 
others, for certain purposes therein expresseo. What can be 
more clear in the English language, than^ that it w^s supposed 
that hfe was present > Could fie have joined with others, with- 
out being preseni with them^ Certainly no pelriton has other- 
wise supposed. V, ^ 
'" As to the doctrine of the Supreme Court, which had been so 
much depended upon, it could havemeant no other than, that, 
the most '^ remote,^^ or " minute^' transaction in the same trea- 
son, agreeably to the law, where the person must be preseni, is the 
act of treason: it must directly, immediately; and indissolubly, 
be connected with that which constitutes the treason ; and must 
act in coincidence with the treason. That is the opinion o* 
the Supreme Court. So great care is necessary in the adminis- 
tration of criminal justice, that it will not dO to indiaJge fancy 
or imagination where liie is at stake. 
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But they suppose, that whether his be an accessaiy or a prin- 
©ipcii, the indictnajent stands right. I der\y it. Sir : I contcmi that 
we have the strongest ground to say, that it cannot, in either 
; instance, suppoi*t the charge. Arc we to regard British pr^- 
. cedents ? They have been quoted from Hale, and from Keltjrig. 
1 Hale, ^58 ; Conyer's case, and 2S3. After making some re- 
'r marks on these and a ^ew other cases, Mr. Randoiph referred to 
tlie eighth amendment to the Constitution, which said, that a 
person accused shall be " informed of ihe nature and cause of 
mc accusation." Need it be asked, whut is the meaning of these 
wards ? A man is charged with treason ; his indictment speci- 
fies, that he was guilty of treason, by levying war at a certain 
;. place, on a certain day. What can he do but to produce testi- 
i mony that he was not at that place on that day.? He maybe 
beyond sea, or perhaps on land, five hundred miles oliV which he 
/ might prove. Well, he comes into Court with this confidence. 
[. But then he is told— **^^ it is not you. Sir, that raised the army, 
■• we do riot say, you were there in person ; and, thcrcl^re, yoa 
need not have summoned your twenty or thirty witnesses : but 
\- recollect, that though you were not there, yet you wrote a letter, 
and advised the thing to be done \" He answers; ** I am not 
\ prepared for trial, and th'^rtiort, ask you to continue the case.'' 
*^ It cannot be done ; the Jury is sworn, and you must take your 
\: trial r 

i' Now, Sir, should it }3k in the power of any government, (which 
'' I am siire is not tlie disposition of this government,) to thus mis- 
lead, and thus entrap a person into the crime of treason } What 
,- ©hild, who should take the Constitution into his hanil, could sup- 
pose, that it would ever be so construed ; and yet this is the rc- 
r suit of the arguments used I Sir, if a person is informed of the 
> nature and cause of his accusation, he may know how to defend 
[ himself, through this " palladium" of our liboities, against the 
: iuli and capitiu charge. 

\ Mr. Hay, 1 know, will not thank me when I say to him, " Sir, 

'■ you deceive me ; you try me in my ignorance of the cause ; you 

f drag me blindfold to the scafibid !** But what can I say ? Give 

[ me the history of the world from the beginning to the end ; the 

reign of the Stuarts ; or whatever part of it you please 5 and the 

moiit direful of it will be the history of the citizeril of America, 

under their doctrine : although they may be unapprised of its 

eilects! 

Are we, then, to be forced into a trial with ii rope round out 

necks? Sir, this is substance ; it \^iikQt fancy Q|f phantom. We 

see our destruction at hand ; and we look up to your honours an 

the giiardians of our Constitution, and of our r^lghts. AVe ask 

.; you, upon such a construction as has been giyert, where any go- 

\ vernnient will stop its career of persecution, when it plcaseu tq 

exercise it? Fate ha^ settled it, and law will >ield to it. ^irs, 

I feel so much raised>i)y the idea of the eflepts aiid terrors that 

\ await the doctrine, t|j^l 4id 1 not know it came from so pure a 

source, and that it emanated without any great attention to 

I *he subjeet>.l should be apt to suspect evil. 1 ask you to Have, 

v^^his ark t^i 6\\r salvation; our liberties. I ir ay say to you in 

% the words of Paul — *^ bclie^xst thou these thinM ? 1 know ihviZ 

^ C o a; o . . 
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thou bclicrest." I Imre, fyr rayfidfv, net so much ta ibar fl»r 
my chiidrcD) as some others : but there I 8ee a gulph Q|>eii before 
iii<^. Np : it ia uqt open eveur-rit is covered over, and may en- 
snare : it may entrap ! .No, Sir, an American J;udge newr can 
indulge this doctrine. I was gping to use strong language, 
indeed : American Judges dare not dp so. 

But Mr. Hay says, '' what arcj w^ to do — can an indietment be 
drawn in any other form or way > Mr. Martin told him haw 
easy it was for it to be drawn otherwise : and Mr. Hay's own 
good sexise would tell him, that it ought to havo been, Uiat sueh 
u person or perBons levied war; and such anothen or others, 
^ iidertook the .procu rement of it . B ut no ; he wanted the 1 iberty 
to skip a.bout any where to proyc the overt act ; but his premises 
are wrong : he cannot do it, because he has laid the overt act ob 
Blannerhasset*s island ; and he cannot even ^o oui>of it into 
other parts of Wood couijty. Authorities will support this 
doctrine. 

lie faif ther says, that our eighth amendment to the Constiiu- 
Hon, is of no utrc to us ; because, that relates to the deseriptioir 
of the offence, and not to the person. Sir, the nature of the of- 
I'ence is to be given to us : that is — is it treason ^ or is it acom- 
j)ion felony— as murder, burglary ? &c. This is material to our 
cause ; becaii«e^, \\\ whatever light it might be taken, it involves 
the presence of the person cJiarged. You cannot give an account 
of the transaction, without giving an account of Uje i^ctorxiiix that 
transaction. After the case is relate!}, then he ought to des- 
cribe the persons who did the act. 

In my observations, Ihave sjpokeq upon gencralprinoiples^Mid 
that without nuich regard to form i because I had nothing leit me 
but the ^/efl«««^^ of those whoso ably argued the cause of roy 
client. Sir, I want to cftftarce the prineiples of true justice ; I 
know that your honours need not my teaching to inform you; 
but I want to impress the Jury, and those who surround us, with 
the necessity of their beiqg watchful of their inestimaJble Coosti- 
tutioui and l^t eyery thing that is subordi^nate to it perish. 
This, as I before said, and always shall say, is iht, ark .of our ud- 
ration. Let us, therefore, guard it with all our care and 
attention. 

The record*f conviction. These words bear a solemn weight 
on our fiidc> Ivowever they may be treated on the other sioe. 
Oucc. ihcy Iroatcfl tlieiu as an article of our fancy, but th£\y.muSt 
lie inevitably a strong beam in their way to coiivictio». Wavo 
that ? Sir, if 1. could have^^Houbt of my understanding cjf the 
language til at was used, 1 certainly might well doubt of the 
propriety of avujwering to this point.. Do not tell us that ^^ 
nave l^^cen acccvllariesin tlie riot; and then say, that we have 
waved our right to shew it, wIiqw wc might have done .so. 
There is noli a Court in the world,; that would not excuse ignc- 
raace of facts ; and shall that ignorance oi^faots arise from ^^ 
prosecution, and then be quoted upon us,\^s a bar to our right? 
Sir, no man shall take advajitagc of his aw?\ error, gays .one ©f 
the sound maxims of the law. But, according to this docti-ine, 
you may hide iroin us what it may siiit your purr^ose tiygo ; se»e 
every opportunity which the strat«g«m will ai^brd ; and then 
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; «ay te HS^you shall be sacrificed, becaiisi? yx)ii could not See tile 

. time when you might have saved yourselves. 

Bathcre^ in order to soften down the argument, he saysf, thai 
the principle and accessary may be tried* together. But how is 
this? Why the Jury are sent t>ut to examine the case with res- 

j I>ect to the principal, first; and, if they find him not guilty, the 

\ accessary must, of eourse, be acquitted. 

But where is the hardship, it has been said, since the judg 

, infent might be respited ? The hardness of the case 1 What ! i^ 
Ji mai^ to be ht^potheHchUj^ convicted! wheA he is charged di- 
rectly >vith an offence, to Which he bends his whole ibrce, and 
shews that he is not guilty — he is to run the chance of being 

f convicted ^ another time ! Firist, he hais done it with his own 
iland; and then he has acted at one hundred and fifty miles dist- 

- ance J Thisis the agreement of the a//e^tf^i and j^7;o^W of which 
\ the gentlemep speak. 

r ^r. Hay asks, whence^we derived oiir common law? I have 
[- ^rged no principle whatever, that cannot be well tested by the 
K common rules of pleading which we have adopted ; or the laws 
Y 'of Virginia, which have incorporated in them a part of the com- 

- mon law j or the particular acts which we have quoted. There 
\ 18 where wB get our common law. 

\ Btft, we ought to hay* taken the benefit of this, befef e the Jury 
r was sworn; This has been answered. How cotlld We, before 
i we knew what we were called to answer to .^ 
^ A itew Words. with respect to force, in addition to what has 
^ ^)eeri said. I said that the crime mu»t consist in this: the begin- 
i ning, the progress to it, and the conisumation of it, must exhibit 
^ aopiething like force. A man miglit begin, and stop shoii; : sure- 
> fy that could not be denominated the completion of the crime. 
[ If an army of mfcn had been embodied by Col. Burr, and no at- 
tack Irad been made, what would the government have done ? 
When they punish murder, they punish it because some persoii 
I is dead. So with robbery, and all other species of crime. While 
|. a crime is ih emferio— existing only in the intent — a man is al- 
? trays to have the liberty of receding ; and it is, because no injury 
r lias arisen to the government, ana no attempt has been maiJe 
i tipdii it. The souitiori of the law would othervvise be, that 
[ Wberever there was a beginning of a crime, it must* be punished, 
:. least it should grow up to maturity! Is this the spirit of the 
•American ConSitution and its free government ! The germ of 
^,x^ offence ! 'Phey may lament, that for the oflfenc^ in us com^ 
* ptetion^jbhereisno greater punishmeEfr than death I Death, Death j^ 
is to be4he watch- word of legislation ! WJicn we shewed some- . 
thing of an idea of force, we said, that at lea# there must be 
fear imposed upon the people. That feaf; it seems, was dis* 
'. yy}a.yed at Orleans, btit the storm began at Blannerhasset's island. 
And why was this fe^j generated and exhibited*? Because the 
man who had it in his power, ineant to excite *it. A particula** 
P day is to be the day qf attack : surround, the city : spread thu 
alarm in the coffee-hohses : guard the river, for they arc coming ! 
Sir, are we to be sacrificed to an ambitious and artfiil man, thus, 
|LiE(pOB-thei«jare siiggestion of our intention I Henr^ the Fourth. 
Pwas sacrificed agreeable to the prediction of the J^stfits, ^^ Jle, 

'; ■* • ■ 
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Will die," say they, " on a particular diiy." ' He was to die that 
day, and they were to be the actors. 

Sirs, 1 have done. 1 only lament that I could not give a gi eater 
JBcope to my feelings on this all-important subject. I wjil con- 
clude with one expression, which I am sure you will not take 
amiss ; w^i<ih applies not merely to you as Judges, biit to all 
"who fill such a sac»cd sisat. They have pas^d through the tem- 
ple of Virtue^ and arrived at that of Honour : but they, like all 
other men, will find that the good will of the people will make 
the floor of that temple and its whole fabric splendid, and- wor- 
thy of habitation. He who means to stand ^rm in that templci 
must plitce hi» hands upon tJic statues of t^Fisdom and Fir-mneis. 
These are the qualifications that can render them useful in tbei^r 
exalted sphere. Popular emotions, or the opinions of other men, 
they ought not to be shaken by ; and it is against these that wc 
look up to an* American Judiciary to guard us. You are to b^ 
regardless of consequences, whilst engaged in the sacred bnsl- 
nesr: of Justice : Jlat justicia will be your motto, let cous^qnence^ 
provide fpr themselves. 

MONDAY, August $1. 
The Chief Justice delivered the foflowing, as the Opinioi? ^f 
the Court, on the motion to arrest the e* idence ; the debate on 
which motion was concluded on Saturday. 

The question now to be decided, has been argued i^ a manner 
worthy of its importance ;and with an earnestness*, evincing the 
strong conviction felt by the counsel ou each side> that the law 
is with them. 

A degirce of eloquence, seldom displayed on any occasion; ha$ 
embellished a solidity of argument and a depth of research, by 
which the Court has been greatly aided in forming the opiniua 
it is about to deliver. - 

The testimony adduced on the part of the United States, to 
prove the overt act laid in the indictment, having shewn, and 
tiie attorney for the United J^tateS having admitted, that the 
prison^ was not present when that act^ whatever may be its 
character, was cbmnutted ; and thei*e being no reai^on to doubt 
but that he was at a great distance, and in a difierent State, it 
is objected to the testimony oflered on the part of- the United 
States, to connect him wkh those who committed the overt act, 
that siich testiinony is, irrelevant, 'and must, therefore^be totally 
rejectedv ■ v^ 

The arguments in support of this motion, respect in flkrt^ the. 
merits of the case, as it may be supposed to stand, indepeiidejit of 
the pleadings, tbd in part, as exiiife^ ted by tJie pleadings, ' 

On the first division of the subject, two points-^ane made, . 

1st. Tluit coiiformably to the ConstitutionCoi* the United States, 
110 man can be convicted of treason, Hvli(>' was not present when 
tjte war whs levied. ' :''■'■ 

^nd. That if this construction be ei'l^oncous, no testimony' 
ran be received, to charge one man with the overt acts of others, 
until those overt acts, as laid in the iadlctmeiit, be ^>«;aved. t^ thfi j 
feati^faQtiott of the Court. ^ i 
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^^e question which arises on the construction of the Consti- 
lution, in every point of view in which it can be contemplated^ 
js of infinite moment to the people of this country, and to their 
^uvernment^ and requires the most temperate and the most 
deliberate consideration^ 

'^ Treason against the United Staies shall consist only in levy^ 
ing war against them/' 

What is the natural import of the words, *^ levying war ? And 
who may be said to levy it ?*^ Had their first application to 
treason been made by our Constitution, they would certainly 
have admitted of some latitude of construction. Taken most 
literally, they are perhaps of the same import \^ith the words 
raising or creating war ; but as those who ioin after the com- 
mencement, are equally the objects of punishment, there would 
probably be a general admission, that the term also comprehend- 
ed making war^ or carrying on war. In the construction which 
Coui'ts would be required to give the words, it is not improbable 
ti) at those who should raise, create, make, or carry on war, 
might be comprehended. The various acts which would be con- 
sidered as coming within the term, would be settled by a course 
of decisions, and would be affirming boidly to say, that those only 
who actually constituted a portion of the military force appearing 
in arras, could be considered as levying war. There is no diffi- 
culty in affirming, that there must be a war, or the crime of le- 
vying it cannot exist : but there would ofben be considerable dif- 
ficulty in affirming, that a particular act did, or did not, involve 
the person committing it, m the guilt and in the fact of levying 
war. If, for example, an army should be actually raised, for the 
avowed purpose of carrying on open war against the United 
States, and subverting their jcovernment ; the point must be 
weighed very deliberately, betore a Judge would venture to de- 
cide, that an overt act of levying war had not been committed 
by a commissary of purchases, who never saw the army, but 
who> knowing its object, and leaguing himself with the rebels, 
supplied that army with provisions ; or by a recruiting officer 
holuing a commission in the rebel service : who, though never 
in a camp, executed the particular duty assigned to him. 

But the term is not for the first time applied to treason, by the 
Constitution of the United States. It is a technical term It is 
Vised in a very old statute of that country, whose language is our 
language ; and whose laws forni the substratum of our laws. It 
is scarcely conceivable, that the term was not employed by the 
iramers of our Constitution, in theusame sense which had been 
affixei to it by those from whoni we borrowed it. So far as 
the meaning of any terms, particularly terms of art, is com- 
pletely ascertained, those by whom they are employed, must^e 
considered as employing ttfem in that ascertained meaning, un- 
less the contrarx be proved % the context. It is therefore rea ^ 
sonable to suppose, unless ii be incompatible^with other expre?;- 
siony of the Constitution, that the term, " levying war,^' is used 
in that instrument, in the same sense in which it was understood 
in Fingland, and in this country, io have beei^. used in the gtattita 
. of the 24th of Edward 3d> from which it was borrowed. 
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It is flftid that this meaain^ is to be collected ^nly Qrom a^ 
judged cases. But this poisition cannot be conceded to the ex- 
teat to which it is laid down. The superior authority of ad* 
judged cases will never be controverted. But those celebrated 
elementary writers, who have stated the principles of the law 4 
whose statements have received the common approbation of legal 
men, are not to be disregarded. Principle^ laid down by such 
writers as C^ke, Hale, Foster, and Btackstone, are not lightly 
to be rejected. These books are in the han^s of every student. 
Legal opinions are ^rmed upon tfaem^ and those opimons are 
afterwards carried to the bar, the bench^ and the legidaturlr. 
In the exposition of terms, therefore, used in instruments of the 
present day, tlie definitions and the dicta of those authors, if not 
contradicted by adjudications, and if compatible with the 'W4^rdA 
of the statute, are entitled to respect. It js to be regretted, that 
they do not shed as much light on this part of the subject as is to 
be wished. ^ 

Coke does not give a complete definition of the term, but puts 
cases which amount to levying war., *' An actual rebellion or 
insurrection, he says, is a levying of war/' In whom ?-*Coke 
does not say whether in those only who appear in arms^ or in all 
those who take part in the rebellfon^ or insurrection by real open 
deed. 

Hale, in treating on the same subject, puts many cases which 
shall coB^itute a levying of war -, without which, no act pan 
amount to treason ; but he does not particularise the parts to be 
performed by the diflferent persons concerned in that war, which 
«hall be sufficient to iSx on each, the guilt of levying it. 

Foster says *' the joining with rebels in an act of rebellion^ or 
with enemies in acts of hostility, will make a man a tr^tor.^^ 
'^ Furnishing rebels or enemies with money, arms, ammiini^ 
tion, or other necessaries, will prima facie n^akea man a traitor.** 

Foster does not say that he livould be a traitor, under the words 
of the statute, independent of the legal rule which'attaches th^ 

Suilt of the principal to att accessary ; nor that his treason is 
cscasioned by that rule, in England ibis discrimination need 
not be made, except for the purpose of framing tiie indictment ; 
and therefore, in the English books, we do riot pereeive any eflbrt 
to make it. Thus surrendering a castle to rebels, being in con- 
federacy with tkora, is said by Hale and Foster to be treason, 
under the clause of levyif% war : but whctherif be levying war 
in fact, or aiding those who levy it, is not said. Upon this point, 
Black^one is not more sati|;factory. Although, we may find 
among the commentators upon treason, enough . to satii^y the 
eaqi:iry ; wJiat is a state of internal war > Yet no precise in- 
fo i4nation can be'%cquircxl from them, which would enable us to 
-decide with clearness, whether persons not in nrm% but taking 
^ part in a rebclliQji, could be i;aid to levy tl^ar, independent of 
that doctrince, w];i^h attaches to' the a^^jessai^ the guilt gf bin 
principal. . , >' • 

, If, in adjudged cases, this question has^heen tal^n up an^ il- 
\ rectly decided, thewCourt has r.ot seen those cases. The argu- 
ment which may be drawn, from the form of fhe iii^||ptnioi3t 
though strong, is not conclusive In the precedent round io 
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. Tremaiiic, Mary Spedte, w)io wa« indicted for fimiishing prtf** 

visions to the party of the Duke of Monmouth, is indicted for 

; furnishing provisions to those who were levying war ; net for 

; levying war herself. It ma^ correctly be argued, that had tjiits ' 

act amounted to levying war, she would have been indicted fbr 

levying war ; and the furnishix^ of provisions, would hate been 

i laid as the overt apt. The Court felt this, when the precedaut 

■ was produced. But the argument, though strong> is not conclu- 

Bive ; because in England^ the enquiry whether she had becom^ 

> a traitor by levying war, or by giving ^id and comfort to those 

who were levying war> was important ; and because too> it dees 

i not appear from the indictment, that she was actually concerned 

ill the rfcbellion, that she belonged to the rebel party, or wis 

? guilty ol* any thing further than a criminal speculation in selling 

them provisions. 

it is not deemed necessary to trace the doctrine, l^at in trca- 
t son, all are principals to its source. Its origin is most probably 
f stated correctly by Judge Tucker, in a work, the merit of which 
j- is with pleasure acknowledged. But if a spurious docirine has 
j been introduced into the common law, and has for centuries 
t been admitted as genuine, it would require great hardihood in a 
I Jtidge to reject it. Accordingly, we find those of the English 
f Jurists, who seem to disapprove the principle, declaring that it 
'^ is now too firmly settled to be shaken. 

It is unneceissary to trace this doctrine to its source, for an- 
otlter reason. The terms or the Constitution comprizfc no «[ues- 
f tion, respecting principal and accessary, so far as, either may 
be truly and in fact s^d to levy war. Whether in England, a 
i' person would be indicted in express terras for levying war, or 
' for assisting others in levying war ; yet if in correct and legal 
' . language he can be said to have levied war ; and if it has never 
; been decided that the act would not amount to levying war ; his 
[ case may, without violent construction, be brought witliin the 
; letter, and the plain meaning of the Constitution. 

In examining these words, the argument which may be drawn ■- 
frohi felonies, as for example, from murder, is not more con- 
^ elusive. Murder is the single act of killing with malice afqrc- : 
f thought. But war is a complex operation, composed of many . 
parts, co-operating with each other. No one man or body of 
inen> can perform them all, if the wariJie of any continuance 
Ailthough, then in correct and in law language, he alone is said 
to have murdered another who hasjperpetrajted the fact of kil- 
ling, or has been been" present ai dingbat fact ; it does n'ot follow 
that he^ alone can have levied war, who hus borne arms. All 
those who perform the various and essential mil itaj-y parts, of 
prosecuting tlie war, which must be assigned to different per- 
Bons, may with correctness and accuracy, be said to levy wai*. 
Taking this viewbf the subjexjt, it appears 4;o Ihe Couit, that 
those who perfornt a paft in the prosecution of the war, may 
correctly be said to levy war^ and to commit treason under the 
Constitution. It will Be observed, that this opinion does not 
extend to. the case of a person who performs no act in the prcse- 
eutfon of tljH&war, who counsels' ai^d advises it, or v/ho being c: ■? 
gaged'ia the conspiracy, fails to periorm his part. Wj^ ether 
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wmch persons may be implicated by the doctrijae^ that wiiatever 
would make a man an accessary in felony^ makes him a priaci- 
pal in treaJSK)n, or are excluded, because that doctrine is inappli- 

* cable to the United States ; the Constitution having d^lared^ 
that treason shall consist only in levying war, and having made 
the proof of ovtrl a^ts necessary to conviction, is a question of 
vast importance, which it would be proper for the. Supreme 
Court to take a fit occasion to decide ; but* which an inierior 
tribunal would not willingly determine, unless the case befoie 
them should require it. 

It may now be proper to, notice the opinion of the Supremo 
Court, in the case of the United States, against Bollman and 
S wartwout. It is said, that this opinion, in declaring t^hat those 
who do not bear arms, may yet be guilty of treason, is contrary 
to law, and is not obiigatoiy, because it is extra-judiciaU and 
was delivered on a point not argued. This Court is therefore, 
required to depart from the principle there laid dow|i. 

It is true, tiiat in that case, after forn^ing the opinion that no 
treason ipould be committed, because no treasonable assemblage 
had taken place ; the Court might have dispensed with proceed- 
ing further in the doctrines of treason. But, it is to be remem- 
bered, that the judges might act separately^ and perhaps at the 
same time, on the various prosecutions, which might be institut- 
ed, and that no appeal lay from their decisions. Opposite judg- 
ments'On the point, would have presented a state of things inii- 
ni.tely to be deplored by all. It was not surprising ihcn, that 
they should have made some attempt to settle principles, which 
would probably occur, and which were in some degree connected 
with the point before them. 

The Court had employed some reasoning, to shew, that without 
the actual embodying of men, war could not be levied. It might 
havie been inferred from thijs, that those only who were so embo- 
died, could be guilty of treason. Not only to exclude thisinfer- 
'c nee, but also to affirm the contrary, the Court proceeded to 
^ observe. '' It is not tlie intention of the Court t<3t say, that no 
individual can be guilty of this crime, who has not appeared in 
arms against his country. On the contrary, if war be actu;dly. 
levied ; that is, if a body of men be actually assembled, for the^ 
purpose of effecting by force, a treasonable object ; all those who 
perform any part, however minute, pr however remote from the 
scene of action, j^nd who are actually leagued in the general 
conspiracy, are to be consid.'*red as traitors. 

This Court is told, that if this opinion be incorrect, it ou^ht 
not to be obeyed ; because it was extra-judicial. For mysell, I 
can say, that I could not lightly be prcyailed on tp disobey it; 
Vf^re 1 even convinced that it w^s erroneous ; but I i^?au||l cer- 
tainly use any means which t^e law place/3 ijQ my power to carry 
the <juestion again before the iSjipr^nie C^urtj, for re-considera- 
tion, in a case^ in which it would directly pee ur,. and be fuJIv 
argued. , . ; „; ^. 

* .The Court which gave this opinion,*^ was composed of four 
Judges. At the time, I thought them unanimous ; but. 1 bar? 
since had reason to suspect, that one of them, whosi^pjnion i* 
entitled to great respect, and whose indisposition prevented In's 
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^v «nt^niig into tbe dkcusai&ns, on some of those points wliiieli were 
; not essential to the dec! dron «f the very case, under consider^- • 
*t tipn, did not conoar in this particular point, with his brethrcp, 
^ Had the opinion been unanimous, it would hav'e been given bj n 
;^ majorityof the judges. But should the three, who were absent^ 
^ concur with that Judge who was present, and who perhapi^ dis- 
' serits from what was then the opinion of the Court, a majority 
^ of the Judges may orerrul^ this decision. 1 should, therefore, 
: feel no objection, although I then thought, and still think, the 
'opinion perfectly correct, to carry the point if possible, aniii^ 

before the Supreme Court, if the case should depend upon it. 
^ in saying that 1 still think the opinion perfectly correct, I do 
^ jiot consider myself as going further th^n the preceding reason- 
' ing goes. Some gentlemen have argued, as if the Supreme Court 
^ had adopted the whole doctrine of English books, on the subject 
; of accessaries to treasom But certainly such' is not the fact. 
Those only^who perform apart, aijid who are leagued in the con- 
spiracy, are declared to be traitors. To complete the definition, 
' both circumstances must concur. They must "pcrforni'a part,'* 
\ which will furnish the overt act, and they inust oe ^'leagued in , 
^ the conspiracy.*' Thepersoi^ who come| within this description, 
in the opinion of the Court, levies war. The present motion^ 
bowever, does not rest upon this point ; for, if under this indict-: 
• ment the United States might be let in, to prove the part per- 
\ formed by the prisoner, if he did perform any part, the Court. 
;. eoiAd not stop the testimony in its present stage. 
' ^nd. TheVsecond point involves the character of the overt act,^ 
which has been given in evidence, aad calls upon the Court to 
declare whether Siat act can amount to levying war. Although 
. the Court pught now to avoid any analysis of the testimony, 
which has been offered in this case ; provided the decision of the 
motion should not rest upon it : yet muny reasona concur in giv- 
ing peipuliar propriety to a delivery, in the course of these tri-. 
als, of a detailed opinion on the question, what is levying war > 
Aa this question has been argued at great length, it may, ^ 
probably, save much trouble to the Counsel, nowio give that 
I opinion. 

? In opening the case, it was contended by the Attorney for the ^ 
>; United States, and has since been maintained On the part of the 
i' prosecution, that neither arms nor the application of force oi: 
I violence, are indiapensably necessary, to constitute the fact of 
: levying war. To illustrate these positions, several cases have 
\i been stated, many of which would clearly amount to treason. 
J. In all of them, except that which was probably intended to be 
this case, and On which, no obalbrvation will be made ; the ob- 
ject of the assemblage was clearly treasonable : its character 
vi^aa unequivocal, an^d was demonstrated by evidence furnished 
by the assemblage itself ; there was no necessity to reply upon 
information, drai^n from extrinsic sources, or in order to un- 
dersi^ami the fact, to pursue a course of intricate reasoning, and 
to conjecture motives. - A force is supposed to be collected for 
an avowed* treasonable object ; in a condition to attempt that 
object, aiKii to have commenced the attempt by moving towards 
it. I ikate these partiouLarSg because, although tbe cases put may 
A H K h *^ 
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tfistaWish tTie doctrine they are intended ta suptJTirt, may prove 
that the absence of aim^, or the failure to apply fbi^ccto sensi- 
ble objects, by the actual commission of violence oil those objeets, 
may be supplied b^ other circumstances ; yet, ,they also serve 
to show, that tiic mind requires those circumstjmces^ to be satis- 
,fied that war is levied. , 

Their construction of the opinion of the Supreme Court is, I 
^link, thus far correct. It is certainly the opinion which was 
at the time entertained by myself, and which is still entertained. 
Jf a? rebel army av^owing its hostility to the sovereign power, 
should front that of the government i should march and counter- 
march beibre it -, should manoeuvre in its face ; and diould then 
disperse from any cause whatever, without firing a gun, I con; 
teas, I- oanld not v/ithout son^ surpj'ise, hear gentlemen seriously 
contend, that this could not amount to an act of levying wiu:. A 
case equally strong, may hp put with respect to the absence of 
military weapons. If the party be in a condition to Mtecute the 
poppioscd treason, without tlie usual implements of war, I can 
j^fei*ceive n» reason for requiring those unplem«ats in order to j 
constitute the crime. t 

. It is argued, that no adjudged case can be prdduced from the j 
Bnglish bboks, where actual violence has not been committed. \ 
Suppose this were true. No adjudged case has, or it is belicved> \ 
can be produced, from those books, in which it has been laid down, " 
that #ar cannot be levied without the actual application of vio- 
lence to external objects. The silence of the reporters on this 
pmat, may be readily accounted for. In cases of actual rebel- 
Ifonf against the government, the most active influential leaders J 
are generally most actively engaged in the war ; and as the ob-1 
jec^ can never be to extend punishment to extermination, a suill- 1 
cient number are found among those who have committed actua' 
hostilities, to satisfy the avenging arm of justice. In cases c. 
constructive trest^on, such as pulling down meeting houses, 
where tHe direct and avowed object is not the destruction of the 
^tsoveireign power ; some acts Of violence might be generally re- 
quired, tp give to the crime a sufficient degree of malignity to 
convert it into treason, to render the guilt of any individual 
umequi vocal. 

But Vaughaifl's case, is a ca$e where there was no real appli 
caticGaof violence, and where the act was adjudged to be trea- 
sbn. Gentlemen argue, that Vawghan was only guilty of adher 
ing to the king's enemies; but they have not the authority of Uie 
Court for so saying. The judges unquestionably treat the cruis: 
ing of Vauj^han as an overt act of levying war. 

The opinions of the best elementary writers concur in declar 
ing, that where a body of men are assembled for the purpose ol 
inakihg war againi^ tie goviprnment^ and are in a condition to 
make thatwM-, the assemblage i^ an act of levying war. These 
opinions are contradicted by no adjudged ease^ and are supported 
by Vaughan'^case. ThisCourtisnot inclined to controvert them. 
But, although, in this respect, the opinion of the Supreme 
Court has not been misunderstood on the part of the prosecution, 
that opiHioh ^efems not to htaye been fully adverted i^io^^ very 
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essential point in wWcb it is said to'hare been mfsconceiVed 6y 
others. 

The opinion I ani informed/ has been <;onstraed t6 mea^, that 
any assemblage whatever, for a treasonable purpose, whether in 
force^ or not iq force/ whether in a condition to u^ violence or 
not in that condition, is a levying of ^ar. It is this cbustruction, 
which has not indeed been expressly advanced at tfie bar, hv', 
which is saiid, to bave been adopted elsewhere, tliat the Court 
deems it necessary to examine. V 

Independent of authority, trusting only to the dictates of ret* 
son, and expounding terms according to their ordinary significa- 
tion, we should probably all concur in the declaration, that war 
'should not be levied without the employiticnt or exhibition of 
force. War is an appeal from reason to tjie sword, ^nd be who 
makes the appeal evidences the fact by tlie use of the means. 
His intention to go to war, may be proved by words ; but the ac- 
tual going to war a fact whidi is to be proved by open deed.. 
The end is to be efFected'byJbTce, and it \^uld seem, that incu- 
ses where no declaration is to be made, the st^te of actual wa'r 
could only be creijted by the employmeritof force, or being ifi a conr 
dition to employ it. 

But the term having been adopted by our Constitution, must 
be understood in that sense in which it was universally received 
' in this country, when the Constitution Was fVauied. The sense 
in which it was received, is to be collected from the most ap- 
proved authorities of that nation, from whidi Wjp have borrowed 
the term. 

Lord Coke saySj that levying w^r against the king, was trea- 
son at the common law. •* A compassing, of conspiracy to levy 
war, he adds, is no treason ;foi' there must be a levying ol* war 
in fact." He proceeds to state cases oif constructive Icvj^ing war, 
where the direct design is not to overturn the government, but 
to cflfect some general object bjr force. The. terms he employs in 
stating these cases, are such, as indicate an impression on his 
mind^that actual violence is a necessary ingredient in constitut- 
ing the fact of levying war. He then proceeds to say, '^ an ac- 
tual rebel luxn or insurrection is a levying of war within this act." 
^< If any, with strength ,^nd weapons invasive and defensive, doth 
hold and defend a castle or fort, against the king and hispow- 
efjj this is levying of war against the' king.^^ These cases arc 
but to illustrate what he denominates, ^' a war in fact.*' It is not 
easy to conceive *^ au actual invasion or insurrection^* unconnect- 
ed with force; nor can ^^ a castle or fort be defended with 
strength and weapons invasive and defensive*' without the em- 
ployment of actual force. It would seem then to have been the 
opinion of Lord Coke, that to levy war„ there inust be an assem- 
blage of men, in a condition, and with an intention^ e^mploy 
force. He eertaihly p6ts no.case of a different description. 

Lord Hale sayS'(i49, &) " what shall be said of levying war, js 
partly a question of faidt, for it is not every unlawful or riotous 
assembly of many persons to do an unlawful act,. though tkfocta 
tljey cQiTX^ili the act they intend, that makes a Icrvyirig of war -, 
for iheii every riot would be treason, &c.'* '*but it m^ust ^c 
sucJU an assembly as carrres with it specitfn belli, the appearance 
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#fwar^ 98 if ibey ride or march vexiUis explicatis,. with ^Aomt 
fljriag, or if they be formed into companies or furnished with ini- 
litary officers, or if they are armed with military weapons : as 
swords, guns, bills^ halberds, pikes^ and are so circumstanced, 
that it may be reasonably concluded^they a^ in a posture of war, 
which circumstances are so various, tiiat it is hard to describe 
them all paklicuiarly/' 

''Oiiiy the general expresaions: in all the indictments of this n&- 
ture that 1 have seen, are, ' more guerrino arraiati,' arrsiyed in war- 
like manner/^ 

He alter wards adds> '^ If there be a war levied as is above de- 
dared, vis. an assembly arrayed in warlike maimer, and so in 
ihe posture of war for any treasonable attempt^ it is beUuok kva\ 
ium, hut not percussum/* ^ 

it is pb vioii J, that Lord Hale supposed an assemblage of men 
in force, in a military posture; to be necessary to isonstitute the 
fact of levying war. The idea he appears to suggest^ that the 
apparatus of \var is necessary, has oeen very justly combaied 
by an able Judge, who has written a valuable treatise on the sub- 
ject of treason -, but it is not recollected U^at his position, that the 
assembly should be in posture of war for any treasonable attempt, 
has ever been dcnied,r— Hawk. ch. 17, sec. 23, says, " That not 
only those who rebel against the king, and take up arms to de^ 
throne him, but alsp in many other cases, those who in a vlqlejat 
and forcible manner withstand his lawful authority, are said to 
levy war against him; and therefore, those who hold a fort or 
castle against the Idng's forces, or keep together armed numbers 
of i^en against the king's express command, have been adjudg- 
ed to levy war against him. '^ 

The eases put l)y Hawkins, are all cases of actual force and 
violence, " Those who rebel against the king, and take up 
4trms to dethrone hinj,'Mn n^any other cases those **^ who in a vio- 
lent and forcible manner withstand his lawful authority/' 
*' Those that hold a fort or castle against his forces, or keep to- 
0<^her armed members of men against his express command/* 

These cases are obviously cases of force and violence. 

Hawkins next proceeds to describe cases, in which war is un- 
derstood to be levied under the statute, although, it was not di- 
reotlj^made against the government. This Lord Hale terms, an 
iaterpi etatice, or cons Iructive levying of war ; and, it will be 
perceived, that he puts no case., in which actual force is dispensed 
with. 

'* Those also, h0 says, who make an insurrection, in order 
to redress a public grievance, whether it be a real or pretended 
one, atid of their own authority attempt with force to redress it, are 
said to levy u^ar against the king, although they have no direct 
design aij^ainst his person ; inasmuch as they insolently invade 
his ^prerogative, by attempi'ting to do that by private authoritj>-, 
which he by public justice ought to do ; which manifestly tends 
to a downright rebellion. As wiiere great numbers 6j/ force ar- 
tenipt to remove certain persons from the king, &c/* "The casei 
here put, byflawkins, of a constructive levying of war, do in 
terms require force, as a constituent part of the des€;Yiptioai 
the offence ^ ,*f "'' >^- "^^^ ^^o^ 

Digitized by LjOOQIC 



i (435) 

Judge Fwter, in his yalaable fercatisa ott treasao, atide^ th^ 
(•; opiniba whicli has been quoted ironi Loid Hale, and di/iers irotn. 
f^ that writer so far sla the latter might, seem to require? swords, 
gt drums, colours, &c. what he terms the pomp aud pageantry^ ^* 
t war ; as fsseatial (^Ircumstauces to constitute the fapt of levying 
^ ^ar.. Ijo the ease of Damaree and Purcbai^e, hci says, " the want 
f of those circumstances weighed nothihg wi th the Court, although 
\ tliQ prisoner's cpunsel insisted rniich on tha^t raattair/^ But, iic 
\ adds, " the number of tie insurgents supplied th« want of mili- 
tary is^eapons : and they were provided with a^es, crows, and 
'' tools of the like Aature, proper for the mischief they intended to 
» effect. FurQr armamnuirai." ^^ 

I it is apparent) that J adgc Foster he rip, aditides to an assemblage 
; in force ; or, as Lord HaJ£^eHaM^#/^ In a warlike posture -/' that 
I is, in a condition to attemp^tj«or proceed uppn, the trea^h which 
I had been eontemplatpd. The same author afterguards states at 
I large, the. case or Oamaree and Purchase,fram ^th, State Trials, 
; and they are cases where the insurgents not opiy assembled in 
i force, in the posture of war^ or in a condition . to execute the 

treasonable design ^ but thpy did actually carry it into execution, 
. and did resist the guards who were sent to. disperse them. 
; Judge Foster states, sec. 4, all insurnsctions to effect ceftaia 
^ innovations of a public and general concern, if^ en armed force, 

to be in construction of law, high tre^on within the clause of 

levying War. 

The qa^es put by Foster of constructive levying war, all contain 
-m a material ingredient, the actual employment of force. After 
, .going through this branch of his isutycct, he proceeds to state the 
riaw, in a case of actual levying war : that is, where the war is 
pnt^nded directly agajiQ9t the goyernnuBnt. 
r He says, sec. 9, " An assembly armed and arrayed in a war- 
Aike manner, for a treasonable purpose, is bellum levaium, though 
.not bellum percussiui^. Listing and m^i'^^hiiig ^^^ sufficient overt 
. acts, without coming to a battle or actiojn. So is crjuising on 

iho king^s subjects^ under a French commission j France being 

t/ien at war with us, was held to be adhering to the king's 
I enemies, though no other act of hostility be proved." 
' '' An aasembly> armed and arr^iyed in a warlike m^mcr, for 
^any treasonable purpose,'* is certainly in a state of force ; in a 
• condii^ipn to execute the treason for which they assembled. Th^ 
words, *' enlisting and marching,*' wJiich ai-e overt acts pf levy- 
ing war, dp, in the arrangement of the sentence, also imply a 
fistate of force, though that state is not expressed in term^> Ibr the 
fiBucceeding words, which state a particular* event as not having 
Jiappened, prove that event to have been the nexj; circumstance , 
to tnose which had happened — they are '^ without coming to a 
jbattle or action." '' If man be enlisted and march,*' (tl^t is, if 
ithey march prepared foi; battle, or in a condition for action ; for 
Inarching is a tcelmie^ term applied to tlie movement of a military 
0orps,) it is anpvert act of levying war, thpugh they do not come 
ifO a battle or action. This exposition is rendered the stronger, 
j^ what spcms to be put in the same sentence^ as a parrallel case, 
#ath respeOt to adhering to an enemy. It is cruizing under a 
pomitiiesion from an enmny, without commifjing any other act of 
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hostility. Cmizinc is the act of sailing in warlike fhrm, and in 
a condition to assail, those of whom the cruizer is in quest. 

This exposition, \rhich seems to be that intended by Judge 
Foster, is rendered the more certain, by a reference to the case 
in the State Trials from which the extracts are taken. The words 
used by the Chief Justice arc, '' when men form themselves into 
a body, and march rank and file, with weapons oSensiveand 
defensive ; this is levying war with open force, if the design b« 
public." Mr. Phipps, the counsel for the prisoner, afterwards 
observed, " inten<fingto levy war is not treason, unless a war be 
actually levied/' To this the Chief Justice answered, *' Is it not 
actually levying of war, if they actually provide arms, and levy 
men, and in a warlike manner set out and cruize and come with 
a design to destroy our ships?" Mr. Phipps still insisted " It 
would not be an actual levying of war unless they committdl 
some act of hostility/' '' Y^s, indeed, said the Chief Justice, the 
going on board and being in a posture to attack the king's ships.'* i 
>tr. Baron Powis added, <^ but for yoq to say, that because they i 
did not actually fight, it is not a levying of war ; is it not plain 
what they did intend ? That they came with that intention, that j 
they came armed, and had guqs and blunderbusses, an,d sur- 
rounded the ship twice ; they canie with a^ armed force ; that 
is a Strang evidence of the design." 

The point insisted on by counsel in the case of Vaughan, 
as in this case, was, that war could not be levied without aotual 
fighting. In this the counsel was very properly overruled : but 
it is apparent, that the Judges proceeded entirely on the idea, 
that a warlike posture Was indispensable to, th^ fact of levying 
war, . i 

Judge Foster proceeds to give otfier instances of levying war. ; 
*' Attacking the king's forces in opposition to his authority, npoa 
a march; or in quarters, is levying war." *' tiolding a castle or 
fort against the kinc or his forces, it actual force be used in order 
to keep possession, is levying war. But a bare detainer ; as, sup- 
pose oy shutting the gates against the king or his forces, without 
any other force from within. Lord Hale coiiceiveth, will not ^ 
amount to treason" \ 

. The whole doctrine of Judge Foster, on this subject, seems to 3 
demonstrate a clear opinion, that 21 state of force and violence -, a! 
posture of war must exist, to constitute teciaiically, as well ^ 
really, the fact of levying war." 

Judge Blackstone seems to concur with his predecessors, i 
Speaking of levying war, he says, ^* 'J'his may be done, by taking^! 
armsiiot only to dethrone the king, but under pretence to reform | 
religion, or the laws; or to remove evil counsellors ; or other 
grievances, whether real or pretended. For the law does not, 
neither can it, permit any private man, or set of men, to interfere 
forciblf^ in matters of such high importance," * ; 

He proceeds to give examples of levying ^var, which show,.that 
he contemplated actual force as a necessary ingredient i4»fle 1 
composition of this crime. -.$ 1 

It would seem then, from the English authorities, that fl^j 
words, ^* levying war," have Etot received a technicsit dittercntj 
from their natural* meaning, so far as respect 3 the cliar^cter olj 
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the assemWage of men which may constitute the fact. It mujst 
1?^ a warlike asseinbia^e, carrying the appearance of force, and 
xin a situation to practice hostility. 

:' Several Judges of the United States have given opinions at 

1 their circuits, pn this subject^ all of which deserve and will re- . 

[ ceive the particular attention of this Court. 

j^ In his charge to the Grand Jury, when John Fries was indict- 

* e(J, ill consequence of a forcible opposition to the direct tax. 
Judge Iredell is understood to have said, '* I think I am warrant- 

^ cd in saying, that if, in the case of th« insurgents who may 

come under your consideration, the intention was to preveiit by 

force of arins, the execution of any act of the Congress of the 

[ United States altogether, s^ny forcible opposition ealculated to 

; carry that intention into efiect, was a levying of war against 

; the llnited Stai^es,^and of course an act of treason/' To levy 

; war then, according to this^ opinion of Judge Iredell, required 

the actual exertion of force. 

r Judge Patterson, in his opinion delivered in two different 

t;ases, seems not to difter from Judge Iredell. He does not, 

indeed, precisely state the employment of force a$ necessary to 

constitute the levying of war : but in giving his opinion in cases 

whei^e force was actually employed, he considers the crime' in 

on© case as dependent on the intention ; and in the other case 

; he say9, '^ combining these facts and this design,'^ (that is, 

[combining actual force with a treasonable design;) '^ the crime 

is high treason." . ^ 

Judige Peters hiis also indicated the opinion that force was 

* necessary to constitute the crime of levying war. 

Judge Chase has been particularly clear and explicit. In an 
opinion which he appears to have prepared on great considera- 
tion, he aays, *f the Court are of opinion, thai if a body of people 
conspire and meditate an insurrection to resistor oppose the 
execution of a statute of the United States by force, th&t they 
B^e only guilty of a high misdemeanor ; but if they proceed to 
carry such intention into execution by force, that they drq guilty 
of the treason of levying war ; and the quantum of the force 
> employed, neither increases nor diminishes the crime ; whether 
[ bjr one hundred or one thousand persons, is wholly immaterial. 

*' TheCourt are of opinion, that a combination or conspiracy, 
to levy war against the United States, i^ not treason, unless 
combined with an attempt to carry su^h combinatit)n or conspi* 
racy into exeeut^dn, some actual force or viblence o^ust be used 
in pursuance of such design to levy wai* : hut that it is altogether 
immaterial, whether the force used be sufficient to effe'ctnate th^ 
object. Any forioe, connected with the intention, will constitute 
the crime of levying of war.'* < 

In various parts of the opinion delivered by Judge Cliase, in 
the case oS Fries, the same sentiments are to be found. It is 
to be observed, tliffcl these Judges are not content that troops 
should be assembled in a condition to employ force. Accordinc 
to tliem some degfbe^f force mu«t have been actually eifeployed.- 
^ > The Judges of the United States, then, so far as tteir opinions 
'*^ye be^ quoted, seein to have*required still ftiore to constitute 
the ''fact ojf levying, war, than has Wen required by theJSngliah 
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hooka. Our Judges seem to havfc required the actual exercise' 
of force ; the actual employment of somfe degree of violence. 
This, however, may be, and probably is, because in the eases ia 
which their opinions were given, the design not having been to 
overturn the goveninient, but to resist the cxeciition of a ilw> 
such iin asscinblage would be suiiicient for the purpose, as to re- 
quire the act;uai employ ment of force to render the object un- 
equivocal. 

But it is said, all these authorities have been overruled by tlie 
decision of the Supreirie Court, in the case of the United States 
against Swartwout and Bolhnan. 

If the Supreme C'ourt have indeed extended the doctrine of 
treason, farther than it has heretofore been carried by the 
Judges of England, or of this country, their decision would l)c 
submitted to. At least this Court could go no further than to 
endeavour again to bring the point directly before them. It 
would, however, be expected, that an opinion which is to orcr- 
rule all former precedents, and to establish a principal never 
hefore recognized, should be expressed in plain and explicit 
term*?. A mere implication, ought not to prostrate a principle 
which seems to have been so well established. Had the inten- 
tion been entertained to make so material a change in this res- 
pect, iho Court ought to have expressly declared, that tmj t»* 
semblage of men whatever, who had formed a treasonable de- 
sign, whether in force or not ; whether in a condition to attempt 
the design or not *, whether attended with warlike appearances 
or not ; constitutes the fact of levying war. Yet no declaraiidn 
to this amouni is made. Not an expression of the kind is to be 
found in the opinion of the Supreme Court. The foundation on 
which this argument rests, is the omission of the Court to state, 
tiiat the assemblage which constitutes the fact of levying war 
ought to be in force ; and some passages, which shew, that the 
question respecting the nature of the assemblage. Was not in the 
mind of the Court when the opinion was drawn, which passages 
' are mingled with others, which at least show that there was rq 
intention to depart from the course of the precedents in cases 
•f treason, by levying war. 

Every opinion to be correctly understood, ought to be consi- 
dered with a view to the case in which it was delivered. In the 
ease of the United States against Boilman and SwaHwotit, there 
was no evidence, that even two men had ever met for the pur- 
pose of executing the plan, in which those persons were charged 
with having participated. It was, therefore, sniBcient for the 
Court to say, that unless meti were assembled, war could not be 
levied. That case was decided by this declaration. The Court 
might, indeed, have defined ^the species of assemblage, which 
would amount to levying of war ; but as this opinion wis not a 
treatise on treason, but a decision of a particular case, expres- 
sions of doubtful import should be construed ii^, r^rencc to the 
case' itself; and the mere omission to' state, that a'particplar 
eircumstanoe was necessary to the consummation of the crime, 
dughi not to be construed into a declai'atioB that the circunt: 
atance Was unimportant. General expressions ought noj to \k 
Qonsidered as overruling settled principles, witbimt a diri^t^ 
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ttUrati(in to that effect. After these preliminary observations thci 
Cou;'t will proceed to examine the opinion whiqh has occatsipned 
» them. 

Tiie first expression in it bearing on the present question^ is^^ 

• <' To constitute thai specific crime for which the pjisoner now 
belbre the Court has been committed^ wa-r must be actually le- 

,- vied against the Uiiited States. Hfowever flagitious may be the 

crime of conspiring to subvrertj by force, the government of oirr 

country, sucn coiispiracy is not treason. To conspire to levy 

. war, and actually to levy war, are distinct otlences. The first 

j must be brought into op(?ratioii by the assemblage of men for a 

Eurpose treasonable in itself, or the fajct of levying war cannot 
ave been committed/^ ' , 

! Aftho'igh it is 'not expressly stated, that the assemblage of 
I xnea, for tlie purpose of carrying into operation the treasonable 
'l intent, which will amount to levying war, must be an assemblage 
f in force ; yet it i^ I'airly to be inferred from the context j and 
f nothing like dispensing with force appearjji in this paragraph, 
/ The expressions are, "' to constitute the crime, war must be* 
levied.*' A conspiracy to levy war is spoken of, as '?* a conspi- 
racy to subvert^by force, the government of our country/* Speak^ 
r jing in general tennis of an assemblage of men for this, or for 
: A'iy other purpose, a person would naturally be understood aj? - 
) ^peakin^ of an assemblage in some degree adapted to the purpose. 
An assemblage to subvert, by force, the government of oiir 
country, and amounting to ^ levying of war, should* be an as- 
semblage in forpe. ^ 
In a subsequent paragraph, the Court i^^ys, 'f It is nojb the in- 
: iention of the Gonrt to say, that nd individual can be guilty of 
^ this crime, who has not appeared in arms against his country, 

* Oa the contrary, if war be actually levied ; that is, if a body of 
men be actnally assembled, in order to effect, by force, a trest- • 

^onabie purpose ; all those who perform any pa't, however mi- 
nute, «&c. and who ar-e actually leagued in the genei^al conspi- 
racy, are traitors. But there must be an actual assembling of; 
yneu for the treasonable purpose, to conistitute a leyyijig of \\ ar.'' 

The observations made on the preceding paragraph apply to 
this. ^^ A body of men actually assembled, in order to eflect, 
by force^ a treasonable purpose,^' must be a body a&setmbled with 
such appearance of force as would warrant the opinion, that 
they M^ere assembled for the particular pnrpose j aii ass^jblage 
. to constitute an actual levyiiig of war, should be an astfe'mbliige 
with such an appearance of force as would justify the opinion, 
that they met for the purpose. * 

Tiiis explanation, wliich is believed tp be the natural, certainly 
not a strained explaniition of the words, (derives some additional 
aid from the terms in which the paragraph last quoted commences. 
'^ It is not the intention of the Court to say, that no individual can 
'be guilty of treason", who has jiot appeared in arms against his 
cou-ntry." These words seem to obviate an inference which, 
jnight otherwise have been drawn from the preceding p'aiagraph. 
^They indicate, that in the mind of' the Court, the assemblage 
gtated in that paragraph was an assemblage in arms. That the. 
individuals wlio composed it, had appeared in ai-ms against their 
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country. That is, in other words, that the assemblage was ^ 
military, a warlike assemblage. 

The sueceediifg paragraph, in the opinion, relates to a conspi- 
racy ; and serves tq shew that force and violence ^ere in the 
raind of the Court ; and that there was no idea of extending th^ 
crime of treason, by construction, beyond the constitutional de- 
finition, which bad-been given of it. 

Returning to the case actually before the Court, it is said, 
** a design to overturn the covernment of the United Stq.tes in 
New Orleans, by force, would havebeen unquestionably a design, 
which, if carriecf into execution, would have been treason : and 
the assemblage of a body of men, for the purpose of carrying it 
into execution, would amount to levying war against the United 
States,'' . ^ 

Now what could reasonably be said to be an assemblage of ^t 
body of men for the purpose of overturning the government of 
the Wnited States in New Orleans, by fbrce ? Certainly an as- 
semblage in force \ an assemblage prepared and intending to 
act with force : a military assemblage. The decisions, there- 
fore, made by the Judges of the United States, ^re then declared 
to be in conformity with the principles laid down by the Su- 
preme Court. Is this declaration. compatible with the idea of 
departing from those opinions on a point within the contempla- 
tion af the Court ? The opinions of Judge Patterson and Judge 
Iredell are Said '^ to imply an actual assemblage of mpn 5 though 
^^\ty rather designed to remark on the purpose to which the 
force was to be applied, than on the nature of the force itself.'' 
This observation certainly indicates, that the necess^ity of an 
assemblage of men, was the particular point the Coprt meant tp 
establish ; and, that the id^^ of forge was never separated from 
■ this assemblage, 

The opinion of Judge Chase is next quoted witji approbation, 
^his opinion in terms requires the employment of force. 

After stating the verbal communicatiohs s«id to have been 
made by Mr. Swartwout to Gen. Wilkinsoji, the Court says, " if 
these words import, that the government of New Orleans was to 
be revolutionized by force, although merely as a step to, or a 
mean of exciting some greater projects, the design was uuques^ 
tionably treasonable ; and any assemblage pf men for thitt pur- 
pose would' a?nount to a levying of war. 

The words, " any assemblage i5fmen,*Mf construed to ^affirm, 
that ^^ two or three of the conspirators who might be found to- 
gether, ^after this plan had been formed, would be the act of 
levying war, would certainly be misconstrued. The sense Ipf 
i\\p expressions, ^' any assemblage of men,7 is restricted by the 
words ^' for this purpose. '^ Now, could ii te in the contempla- 
tion «f the Court, that a body of men would assemble for the 
purpose of revolutionizing New Qrleans, by fprce, wha should not 
themselves be in force .> ' . . ,, 

After noticing some difTerenGeof opinion among tl|^ Jud^s, 
respecting the import of the words said to have been used by ^r; 
^wai'tAfOiit, the Court proceeds to observe: ^' But whether thi^ 
treasonable intention be really imputable to the plan or 4pt|.it> i^ 
^dmjttcd^ that it must hav^ bcpn carried ij^j^io ea^ecutibn%[;y^%f|. 
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^i)en assemblage for that purpose^ previous t6 the arrest of the 
prisoner, in oraer to consummate the crime. as to him." 

Could the Court have conceived *^ an open assemblage/' for 
the purpose of ov^crturning the government of New O- leans \}y 
force," to be gniy equivalent to a secret fugitive .assemblage, 
without the appearance of force ? 

After quoting the words of Mr. Swartwout^ from the afBdavit, 
in which it was stated, that Mr, Bujcr was levying an aimyof. 
«even thousand men ; and observing, that the treason to be inier* 
red from these words, would depend on the intention with which 
it was levied, and on the progress which had been made in levy- 
ing it, the Court say, '*'' the question then is, whether thie evi- 
tde nee proves CoL Burr to liav^e advanced so far in levying au 
army, as actually to have assembled them/^ 

Actually to assemble an army of seven thousand xijen is un- 
questionably to place those who are so assembled^ in a state of 
©pen force. 

But as the moJe of expression used in this passage might be 
misconstrued, so far as to countenance the opinion/ tiiat it uould 
be necessary to assemble the whole army, in order to constitute 
the fact of Ipvying war, the Court proceeds to say, " It is argu- 
ed that since it cannot be necessary that the whole seven thou- 
sand men should be assembled, their commencinc thejr maich 
by detachments, to the place of rendezvous, must he sufficient to 
constitute the crime." . , 

'* This position is correct with some qualification* It cannot 

be necessary that the whole army should assemble^ and that the 

various parts which are to compose it, slwuld have combined. 

'But it is necessary there should be an actual assemblage ; and 

therefore this evidence should make the fact unequivocal. 

. •* 'J'he travelling of individuals to the place of rendezvous, 
would perhaps, not be sufficient. This woi^ld be an equivocal ' 
act, and has no Avarlike appearance. The meeting of particular 
bodies of men, and their marching from places of paitial to a 
place of general rendezv^ous> would be such an assemblage/* 

The position here stated by the Counsel for the prosecution, is, 
that the army ** commencing its march by detachments to the 
place of rendezvous> (that is of the army,) must be sufficient 
to constitute the crime." 

This position is not admitted by the Court to be universally 
tcorrect. It is said to be "correct with some qualificaiioa/^ 
What is that qualification > 

" The travelling of individuals to the plafce of rendezvous,^* 
> '{and by this term is not to be understood one individual by him- 
; »elf, but several individuals either separately or together, but 
;"<iot in military form,) '* would perhaps not be sufficient." \\ hy 
knot sufficient > Because, says the Court, " this would be an 
f Equivocal act, and his no warlike appearance." The act then 
niJiould be une(^ui vocal, and should have a warlike appearance, 
pt must exhibit in the words of Sir Matthew Hale, speciem belli, 
he appearance 6f war. This construction is rendered in some 
neasure necessary, when we observe that the Court is qualifying 
;h e position.^ '* That the army commencing their march by de- 
tachments to the place of Fcndezyous, must be sufficient to ecu- 
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islitute the crhne.'* In qMlifyirfg this position, they saj, 1' thfc 
travelling oi* indiTiffuals, would peihu^iS not be suJhcieLt/' 
Kovir, a solitary individual travelling to any point, \*ith any 
intent, eOuld not, without a total ciisjegard of language, be 
termed a marching detachment. The Court, thereiore, must 
bave contemj'lated several individuals ti a\ellirg tegether ; and 
the words being used in reference to the j-osition tliey were in- 
tended to qualiiy, would seem to indicate tJie distinction betueen 
the appearances, attending the usual movement of a company 
of 'men for pivil purposes, and thai niilitatv n^ovcn-eja Mhicli 
might in Correct language, be denoniinatcd '* maichir.g hy de- 
tachments/' 

The'CJourt then proceeded to Say, '^ ihe meeting of particular 
bodies of men^ and their marching fioni places ol paitial to a 
place of general rendezvous, would be such an assen biage ^' 

It is obvious from the context; that <be Court must lutve in- 
tended to state a case which woulu in itself be uricquivocal j 
because it would have a warlike appear an cc. The case stated^ 
is, that of distinct bodies of men, assembling at diireient places, 
and marching froin these places of partial to a place ol geneial 
rendezvous. When this has been done, an assenilluge is produc- 
ed* which wbuld in itself be unequivocal. But wJien is it done? 
What is the assemblage here described > The assemblage form- 
, '<?d of the ditierent bodies of partial, at a place of general len- 
dezvotiB. In describing the mode of coming to this assemblage, 
the civil term " travelling,"' is dropped, and the niilitarv tenn, 
**^ marching" is employed.' If this was intended as a definition 
t)f an assemblage which would amount to levying war, the deli- 
nition requires an assemblage at a place of geneial rendezvous, 
composed of bodies of men> who had previously assenibied at 
places of partial rendezvous. But this is not intended as a deti- 
nition: for clearly if there should be no places ol partial rendez- 
vous ; if troops should embody in tJic ili st inst^mce, in great 
force, for the purpose of subverting the ^qovernment ]>y violer^cej 
the act vrould be unequivocal ; it would liave a warlike ajjpear- 
ance, and it would> according to tlie opinion of the Suprenie 
Court> properly construied, and accord iii«; to tJie English authoii- 
ties, amount to levying war. But this, liiongh not a deiinitioD, 
is put as art example ; ^^d sdrely it may be safely taken as an 
example. If diii'erent bodies of men, in pursuance of a treason- 
able desiga, plainly proved, should assemble in v» ariike appear 
a ice, at places of partial rendezvous, and should march ivoin 
those places to a pladjpof general rcndc2\ ous, it is difficult to 
conceive hopr such a transaction^ could take place, vitiiout ex- 
Jiibiting the app'earancq of war V without an cbvious dis^^lay of 
force. At any rate^a Court, in stating gener alJy such a militaiy 
asjSdmblage as would amount to levying war, and iiaving a case 
before them> in which there was no assemblage whatever ;. can- 
not i^eAsonably be understood in putting such an example, to 
dispense with those appearances of war, \vhich seem to be re- 
quired by the g^uerar current of authorities. Certainly they 
ought not to be so understood, when they, say in express tern s. 
thut, '^ it is more safe, as v^ell af more consonant to-th^ priaci- 
J)les.of.our Gohscitutioh, that the C'ime oftieasuii bhoal^- not 
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ht exteriAed, hy cpostrucHoti', to douhtful dases^ atid that crimes 
not already within the Canstitutional definition, should receive 
such punishment as tho legislature in its wisdom m^ provide/' 
Ai*ter this analysis of ine opinion of the Supreme Court, it 
will be observed, that the direct question, whether an assem* 
blage of mGn wjiich might be construed to amount to a levying 
of >var, must, appear in fore© or in milijkary form, was not in 
argument or in fact befora the Goujt ; and does not appear to 
have been in terms decided ? The opinion se6m& to have been 
dravvn without .particularly adverting to this question,; and 
therefore, upon a transient viewr of particular expressions, might 
inspire the idea, that a display of force; that appearances of 
war were not necessary ingredients to constitute the faot of 
le? vying war. But upon a more intent and more accurate in- 
vestigation of this opinion, although thcs terms, force and vio- 
lence, are not employed as descriptive of the assemblage ; such 
requisites are declared to be indispensableyas can scarcely exijst, 
without the appearance of wa** and the existence of real force, 
it is said tlaat war must be levied in fact ; that thecbject must , 
be one which is to be effected by force; that the assemblage must 
be such as to prove that this is its object ; that it must not be an 
equivocal act. Without a warlike appearance i that it must be an * 
open assemblage for the piir^ose of forces In the course of this 
opinion, decisions are quoted and approved, which require the 
employment of fort^e to constitute the crime. It seems extreme- 
ly difficult, if not impossible, to reconcile these various declara- 
tions, with the idea that the Supreme Court considered a secret 
tmanned meeting, although that meeting be^of conspirators; 
and although it met with a treasonable intent, as an actual levy? 
ing of war. Without saying that the assemblage must be in 
force, or ia warlike form, they express themselves so as to show, 
that this idea was never discarded ; and they use terms which 
cannot be otherwise satisfied . 

The opinion of a single Judge certainly weighs as nothing, if 
opposed to that t)f the {Supreme Court *: but if he was one of the 
;JaJges who assisted in framing that opinion; if, while the impres- 
sion under which it was fro^med, was yet fresh upon his mind ; he 
deiivered an opinion on the same testimonj^, not contradictory to 
that which had been given by all the Judges together ; but shov.*. . 
ing the sense in which he understood terms that might be dif- 
iVueutly expounded; }t may fairly be said to be, in some measure, 
explanatory of the opinion itself. 

To the Judge, before whom the charge against the prisoner at 
the bar was first brought, the same testimony was offered, with 
that which had been exhibited before the Supreme Court ; and 
Jie was required to give an opinion in almost the same case. 
Upon this occasion he said^ " War can only be levied by the 
employment of actual fot*ce* Troops must be embodied : men 
XXI ust be assembled in order to levy war/^ ' Again he observed, 
"• ^ The fact to be proved in this case, is an act of public notoric' 
iy. It must exist in the view of the world or it cannot exist at 
5j.ll. The assembling of forces to levy war, is a visible transac. 
#>iop, and numbers must witness it/* 
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it is not easy to doubt, M^hat kind of assemblage was in Ifce 
hiind of the Judge, who used these expressions ;- und \l is to be 
recollected, that he had just returned from the Suj^ienie Cou5ti 
and was speaking on the very facts on which the opiniun of that 
Court was delivei ed. 

The same Judge in his charge to the Gi and Jury, who found 
this bill, observed, "to coustitute the lact ol levyL.g wai, it 
' is not necessary ithat hostilities shall hu\e actually ccuunextccd, 
by engaging the military force of the United states; or that 
measures of violence against the goveiument shall have been 
carried into execution. But levying \\ ar is a fact in the Corbtl- 
tution of which force is an indispensible iLgiet.ieut. An> com- 
bination to subv.ert, by force, the government of the Ui'ited 
States; violently to dismember tlie union ; to c^u.jel a charge 
in theadministratioii; to coerce the repeal or adci>ti -n of a gci.e- 
ral law, is ^ conspiracy to levy war : and if the conspiiacy he 
carried into eflect, by the aptual employment of Ibice; by the 
embodying and assembling of men, for the purpose of executirg 
the treasonable design, which was pre\ iov.sfy conceived, it amounts 
to levying of war. It has been held, that arms are not essential 
to levying war, provided the force assembled be sullieient to 
attain, or })erhaj)S, to justify attempting the object uithiut 
them/' This paragraph is immediately fono\^cd by a reference 
to the opinion of the Supreme Court. 

It requires no commenla^y Upon these words, to show, that iti 
the opinion of the Judge who uttered them, an assemblage of 
men which should constitute the fact of levying war, must be an 
assemblage in force j and that he so understood the opinion of 
the Supreme Court. If, in thiat opinion, there may be found in 
tiome passages, a want of precis^ion ; an indefiniteness of expres- 
sion, which has occasioned it to be difleiently understood by 
difterent persons 5 that may well be accounted for, when it is 
recollected that in the partieulai* case, theie was no assemblage 
whatever. In expounding that opinion, the u hole should be 
taken together, and in reference to the particular case in which 
it was delivered. It is, however, not imprcbi^ble that the n.is- 
^understanding has arisen from this circumstance. The Court 
unquestionably did not consider aims as an indispensable retjui- 
site to levying war; an assemblage, adapted to the object, might 
be in a condition to etlect or to attempt it without them. >ior 
did the Court consider the actlial application of the iorce to th^ 
object, as at all times, an indispensable requisite ; for an assem- 
blage might be in a condition to apply force ; might be. in a state 
adapted to real war, without haying made the actual applica- 
tion of thai force. From these positions, which are to be found 
in the opinion, it may hav^ been inferred, it is thought too hasti* 
ly, that the nature of the assfemblage was uniniportant ; and that 
war naight be considered, as actually levied, by any meeting of 
men, if a criminal intention can be imputed to them by testimo- 
ny of any kind whatevei*. - , ' 

It has been thought proper to discuss this question- at larcc, 
and to review the opinion of the Supreme Court ; although this 
Court would be more disposed to leave the qiiestioH ti{ &x^s 
whether an ovej t ;ict of levying war was committed on Blanner*-^ 
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Jdasset^^ island, to tKe Jtrry, under this explanation of the lawt 
^nd to iasfcruct them, that unless the assemblage on Blannerhas- 
set's island, was. an assemblage in foi ce ; was a military assem- 
blage in a condition to make war -, it was not a levying of war, 
aad that they could not construe it into an act of war, than to 
arrest the farther testimony which might he olfered to connect 
the prisoner with that assemblage, or to prove the intention of 
those who a.'Ssembled togsther at that place. This point, how- 
ever, is not to be understood as decided. It will, perl;iiaps, con- 
stitute aa esi^eitial enquiry in another case. 

Befoi'e leaW ng the opinion of the Supreme Court entirely, on 
the question of the natme of the assemhlage, which will consti- 
tute a'l act of levying war ; this Court cannot forbear to ask, 
why is a<i assemblage absolutely required? Is it not to judge 
in some measure ot the end by the pro'portioh w}iich the means 
bear to the end ? Why is it that a single armed individual, er- 
tering a boat, aid sailing down the Ohio, for the avowed pur- ' 

fose of attacfci'ig New Q leaas, could not be said to levy war ? 
s it not, that he is apparently, not in a condition to levy, war ? 
If this be so, ougit riot the assemblage to furnish some evidence 
pf its intenti )n and capacity to levy war, before it can amount 
to levying war^ And ought not the Supreme Court, when 
speaking ot* an assemblage, for the purpose of efiecting a trea-' 
lonabie object, by fa/ce, be understood to indicate an assem- 
bliige exhibiiciiig the appearance pf force. 

Ihe definition of the Attorney for th? United States, deserve^ 
Tiotice in this respect. It is, ^' when th^re is ,an assemblage of 
men, convened for the purpose of effecting by force, a treason- 
able object, which force i* ineant to be employed before the 
^ssetnb lags disperses j this i^ treason." .» 

To read this definition without adveriting to the argument, we 
should infer that the assemblage was itself to effect, by force, the 
treasonable object; not to join itself to some other bodies of men, 
and then to effect the object by their combined force. Under 
this construction, it would be expected, the appearance of the 
assemblage would bear some proportion to the object, and would 
Jndicate their intention. At any rate, that it would be an as- 
semblage in force. This construction, is most certainly not that 
which was intended, bat it serves to show, that general phrases 
xnust always be understood, in reference to the subject matter, 
and to the general principles of lavv^ 

On that division of the subject which respects the merits of the 
case, connected with the pleadings^ two points are also made: 

1st. That this indictment, having charged the 4)risoner with 
^levying war on Blannpi basset's island, and containing no other 
pvert act, cannot be sur ported by proof, that war was levied at 
that place by other persons, in the absence of the prisoner, even 
admitting those persons to be connected with him iii one Comrnon 
treasonable conspiracy. 

jSdly. That, admitting such an inclictrnent coukP be supported 
bj such evidence, the previous conviction of some person who 
committed the act, which is said toamount to levying war, i^ 
indispensable to the conviction of a person who advised or pro 
ipured that act. 
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Asio the first point, the indictment contains two counts, one 
ef which charges, that the prisoner, with a number of perBons 
finknowh, levied war on Blannerhasset's island, in the county of 
Wood, 'm the district of Virginia ; and the other adds, the cir- 
cumstance of their proceeding from the island down ^he river, 
for the purposp of seiaiag. New Orleans by force. 
j In point of fact, the prisoner was not on BUunerh asset's island 

1 nor in the county of VVood, nor in the district of yir^nia. 
' In considering this point, the Court is led first to enqiiire, whe- 

^ ther an indictment for levying war nuist specify an overt act, or 
W<Hild be sufficient, if it merely ch a: i^eti tiie prisoner in general '^ 
terms> with having levied war ; on^ittino; tji^ expression of place 
or circumstance. 

The place in which a crime was committed, is eseiential to an 
indictment* were it only to show the jurisdiction of the Court. 
It 16 also essential for the purpose of enabling the prisoner to 
make his defenee. That, at common law, an indictment would 
have been defective uhich did not me:itio ; th j pii.ce in which the 
crim4| was committed, can scarcely be douhted. For this, it is 
sufficient to refer to Hawkins, B. 2, ch 25, sec 84^ aud ch. 25, 
sec. 91. This necessity is rendp/ed the stronger by the consti- 
tutional provision, that the offender *' shall be tried in the state 
and district wherein the crime sjiall have been committed \' ar.d 
' hy the act of Congress which requires, thut twelve petty jurors, 
at least, shall be summoned from the county where the oifence 
was committed. 

A description- of the particular manner in which the war was 
levied, seems also ! essential, to enable the accused to make his 
defence. The law does notexpect a nian to be prepared to de? 
fend every act of his life which may be suddenly and without 
notice alleged against him. In common justice, the partieulai" 
.fact with which he is charged ought to be stated ; and stated in 
such a manner as to afford a reasor.able certainty of the nature 
of the accusation, and the circumstances which will be adduced 
against him. The general docirine on the subject of indict- 
ments is full to this point. Foster, p. 149, speaking of the trea- 
son of compassing the king's death, says, '' Fiom what has been 
said it folio weth, that in every indictment for this species of trea- 
son, and indeed for levying war and adhering to the king's ene- 
mies, an overt act must be alleged and pjoved. For the overt 
act is ti>e charge to w^iich the^ prisoner must apply his defence/' 
In page S^O, Foster repeats this declaration. It is lard down 
in Hawk. B. 8, ch. 17, sect 2^; 1st Hale, J^l -, 1st East, 116 ; and 
by the other authorities cited, especially in Vaughan^s case, la 
corroboration of this opinion, it may be observed, that treason 
can only be established bythe proof of overt acts ; and that by the 
common law as well as by the statute of 7th of William 3d, those 
^vcrt acts only, whickare charge^ in the indictment, can be given 
in evidence; unless, peirhaps, as corroborative testimony, after the' 
overt acts are proved. . That clause in the Coustitution too, 
which says, that in all criminal; prosecutions, the accused shall 
I enjoy the right " to be informed of the nature and cause of the 
sensation;' is considered- as having a diiect bearing ou thit> 
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point. It fMceures to him tuch iaforxnation as witi enable bim to 
prepare for his deftncc. * 

^ It seems then to be perfectly clear^ ^that it would not be suffi- 
cient, for an indi9tmei)t to allege generally, that the accused had 
levied war against the United States. The charge must be more 
particHlarly specified^ by laying what is termed an overt act of 
levying war. The law relative to an appeal, as cited from Stam* 
ford, is strongly corroborative of this opinicin. 

if it be necessary to specify the charge in the indictment^ it 
would seem to follow, irresistably, that the charge must be 
.proved as laid. 

All the authorities which require an overt act, require also 
that this overt act should be proved. I'he decision in Vaughan^s 
case is particularly in point. Might it be otherwise, the charge 
of an overt act would be a mischief, instead of an advantage, to 
the accused. It would lead him from the true cause and nature 
of the accusation, instead of informing him respecting it. 

But it is contended on the part of the prosecution>that although 
the accused had been never with the party which assembled at 
Blannerhassef s island, and Dvas, at the time, at a great distance, 
and in a different state, he was yet legally prese!iit ; and, there- 
lore, may properly be charged in the indiOtmenta^ being pre-^ 
sent in fact. 

It is, therefore, necessary to enquire, whether in this case, the 
doctrine of constructive presence can apply. ' -^ 

It is conceived by the Court to be possible, that a person may_ 
l)e concerned in a treasonable conspiracy^ and yetbelegaUy> 
as well as actually absent, while some one act of the treason is 
perpetrated. If a rebellion should be so extensive, as to 8prea4 
through every state in the Union, it will scarcely be contended, 
, that every individual concerned in.it is legally present at every 
overt act committed in tbe course of that rebellion. It would be 
a very violent presumption, indeed, too violent to be made with- 
out clear authority, to presume, that even the chief of the rebc^l 
army was legally present at every such overt act. If the main 
rebel army, with the chief at its head, should be prosecutinjg war 
at one extremity of our territory, say, in New Hampshire ; if this 
chief should be there captured, and sent to the other extremity 
for the purpose of trial ; if his indictment, instead af alleging 
an overt act which was true, in point of fact> should allege, that 
he had assembled some small party, which in truth he had not 
seen, and^had levied war, by engaging in a skirmish in Georgia, 
at a time when, in reality, h6 was nghtine a battje in New Hamp- 
shire ; if such evidence would support su(m ati indictment, by the 
fiction, that he was legally present, though really absent, aU 
would ask, to what purpose are those provisions in the Constitu- 
tion, which direct the place of trial, and ordaiiwthat the accused 
shall be informed of the nature and cause of the accusation ? 

But, that a man may be legally absent, who has counselled or 
procured a treasonable act, is proved by all thpse books which 
treat upon the subject ; and which concur in declaring, that, such / 
a person is a principal, traitor, .not becayse he was leeally pre- % 
'■ sent, but because, in treason, all are principals. Yet the indicts I 
me^ht, I say, upon general principles, would charge him accor^. / 

K K k ■-• -s, -^ 
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ing to the truth of the case Lord Coke says^ *' if many con^ire' 
to levy war^ and some ol them do levy the same according tQ the 
conspiracy, this is high treason in all/^ Why? Because all 
were legally present when the war was levied \ No. " For in 
treason^ continues Lord Coke^ all be principals^ and war is le- 
vied." In this case, the indictment, reasoning from analogy, 
would not charge, that the absent conspirators were prcBent, but 
would state the truth of ih^ case. If the conspirator had done 
nothing which amounted to levying of war, and if, by our Con- 
stitution, the doctrine, that an accessary becomes a principal, be 
not adopted ; in consequence of which the conspirator could not 
be Condemned, under an indictment stating the truth of the case -, 
it would be going ytry far to say, that this defect, if it be termed 
one, may be cured, by an indictment stating the case untruly. 

This doctrine of Lord Coke has been adopted by all subsequc.-it 
writers ; and it is generally laid down in the English books, that 
whatever will make a man an accessary in felony, will make him , 
a principal in treason ; but it is no where suggested, that he is, 
by construction, to be considered as present, when, in ipoint of 
fact, he was absent. 

Foster tjiird, has been particularly quoted, and certainly he 
is precisely in point . 'Mt is well known, says Foster, that in 
the language of the^case, there are no t^cessaries in high treason ; 
all are pi:incipals. Every instance of incitement, aid, or protec- 
tion, which in the case of felony, will render a man an accessary 
before oi? after the fact, in the case of high treason, wh^her it 
be treason at common law, or by statute, will make him a princi- 
pal in treason/' The cases of incitement and aid, are cases put 
2LS exabiples of a man's becoming a principal in treason ; not be- 
cause he was legally present, but by force of thit maxim in tht 
common law, that whatever will render a man an accessary at 
common law, will render him a principal in treason. In other 
passages, the words, *' command/' or ** procure,^' are used to 
indicate thcf same state of things; that is, a treasonable assem- 
blage, produced by a man who is not himself in that assemblage. 

In point of law., then, the man who incites, aids, or procures 
a treasoable act, is not merely in consequence of that incitement, 
aid, or procurement, legally present When that act is committed. 

If it uoed «0t result ft om the nature of the crime, that all who 
are conceriietl in it, are legally present at every ovei"t act, then 
c^h case depends upon its own circumstances ; and to judge 
how far the oircaimstances of any case^ can make him legally pre- 
sent, who is in fact absent, the doctrjne'of cpnstructive presence 
must be examined. * , 

Hale, in his 1 voKp. 61^, says, f' regularly no man can be 'a 
principal rn felony unless be be present.'! In the same page he 
feays, *^* an 'ViCQe&^kry before, is he that being absent at the time of 
the felony committed, doth, yet procure, counsbl, or command 
another to djommit a felony!'' ',The books are full of passages 
which state this to be the law* Foster, in showing wbat acts of 
concufrenci^ ' will make a man a principal, says, ^l.ie must be 
' prefeeht at the perpetration, otherwise he caii be no moje than an 
^4ccfessary before the fact." t. 
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These strong distinctions would foe idle to treasons atany raii^ 
the^ would be inapplicable, if they were to be entirely lost in 
the doctrine of constructive presence. 

Foster adds (p. 34Q) '' when the law requireth the presence of 
the accomplices at the perpetration of the factum order to render 
him a principal, it doth not require a strict actual immediate 
presence, such a presence, as would make him an eye or ear 
witness of what passeth/' The terms used by Foster, are such, 
as would be employed by a man, intending to show the necessity, 
that the absent person should be near at hand, although, from the 
nature of the thing., no precise distance could be marked out. An 
inspection of the cases from which Foster drew this general prin^ 
ciple, will serve to illustrate it Hale 439. In all these cases, 
put by Hale, the whole party set out together to commit the very 
fact charged in the indictment, or to commit some othei^unl aw- 
ful act, in which they are all to be personally concerned at the 
same time and place, and are at the very time when the crimi- 
nal fact is committed, near enough to give actual personal aid 
and assistance to the man who perpetrated it. Hale in p. 449, 
giving the reason for the decision in the case of the word De- 
cree, says, ^' they all came with an intent to steal the diecr^ s^nd, 
consequently the law supposes that they came all with the intent 
to oppose all that should hinder them in that design. The origi- 
nal case says this was their resolution. This opposition would 
be a personal opposition. This case even as stated by Hale, 
would clearly not comprehend any man who ent^re^ into the 
combination ; but who, instead of going to the park where the 
murder was committed, should not set out with' the others, 
should go to a different park, or should even lose his way. 
Hale 534. 

In both the cases here stated, the persons actually set out tp- 
getber, and were near enough to assist in the commiission of the 
lact. That, in the case of Pudsy, the felony was^ as stated Igr 
Hale, a different felony from the originally intended, is unimpor- 
taht, in regard to the particular principal now under ccmsidera' 
tion, so far as respected distance, as respected capacity to assist 
in case of resistance, it is the same as if the robbery had been 
that which was oricinalty designed. The c%se in the, oi igin^^l 
report shows, thattne felony conimitted,,was, in fact, in pursur 
ance of that originally designed.— Foster 358*, plainly supposes 
the same particular design : not a general design,. composed of 
ifiany particular distinct iacts. He supposes them to be co-ope- 
rating with respect to tltet'particular design. This may be illus- 
trated by a case, which is perhaps common. Suppose a band 
of robbersj, confederated for the purpose of robbing. They set 
out together, or in parties, to rob a particular individual, and 
each performs the part assigned to hiflij. Some ride uj> to the th- 
dividual and demand his purse ; others watch out of sight to in- 
tercept those who miglit be eomiug to assist the man, on whoin 
the robbery is to be coijimitted. If murdefr, or rofebery^ actually 
takes place, all the principals, ^n^all in construction of law are 
present. But, suppose they set out at the same time, or at dif- 
ferent timeSi by different road$, to attack and rob diJBTerent indi. 
viduals, or differeiit eoo^anies ; to commit distinct acts of rob- 
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bery. It has never been contended, that those who committtd 
one act of robbery, or who failed, altogether, were constructi?e- 
ly present at the act of those who were associated with them in 
the common object of robbery, who were to share the plunderj 
but who did not assist at the particular fact. They do indeed be- 
long to the general party, but they are not of the particular par- 
ty which committed this fact. Foster concludes this subject^ by 
observing, that *' in order to render a person an accomplice and 
a principd in felony, he must be aiding and abettitig at the fact, 
or ready to aSbrd assistance if necessary.'* That is, at the par- 
ticular fact which is charged, he must be ready to render as- 
sistance to those who are committing that particular fact ; he 
must, as is stated by Hawkins, be ready to give immediate and 
4irect assistance. 

All the cases to be found in the books, go to the sairte point. Let 
them be applied to that under consideration. 

The whole treason laid in this indictment, is the levying of war 
in Blannerhassei's island ; and the whole question to which the 
i&nquiry of the Court is now directed, is, whether the prisoner was 
legally present at that fact. 

I say this is the whole question, because the prisoner can only 
be convicted on the overt act laid in the indictment. With re- 
spect to this prosecution, it is as if no other overt act existed. 
If other overt acts can be enquired into, it is for the sole pur- 
pose of proving the particular fact charged : it is as evidence of 
the crime consisting of this particular fact, not as establishing the 
general crime by a distinct fact. 

The counsel for Ihe prosecution, have charged those engaged 
ifi the defence, with considering the overt act as the treason , 
whereas it ought to be considered solely as the evidence of the 
treason ; but the counsel for the prosecution seem themselves not 
to have sufficiently adverted to tnis clear principle, that though 
the overt act may not be itself the treason^ it is the sole act ol 
that treason, which can produce conviction. It is the sole point 
in issu^ between the parties. And the only division of that 
pointy if the expression be allowed, which the Court is now ex- 
amining, is the constructive presence of the prisoner at the fact 
charged. 

't'o return then to the application of the cases. 
Had the prisoner set put with the party from Beaver for Blan 
nerhasset's island ; or perhaps^i had he set out for that place 
though not from Beaver, and had arrived in the island, he w^owld 
have been present ^ the fact ; had he not arrived in the island, 
but ha^ taken a position neai'. enough to co-operate with those on 
the island, to assist them in any act of hostility, or to aid them if 
^attacked ; thc;questlon| whether he was conslructively present, 
would be a quesilion compounded of law and fact, which would 
be decided by the Jury, with t^e aid of the Court, so far as re- 
spected the law. In^thiscase^ the accused would have been oi 
the particular party assembled on the island, and would have 
been associated with them in the particular act of levying war, 
•said tp hav^ been committed oii the island . 

But if he was not with the party at any time before ihey reach 
^d the island i if he did not join them there, or intend to join their. 
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there ; if his personal co-operation in the g;ener^] plan was to be 
afforded elsewhere, at a greater distance, in a different state ; if 
the overt acts of treason to be performed bjr him were to be dis- 
tinct overt acts ; then he was not of the particular party assem- 
bled at Blannerhasset's island, and was not constructively pre- 
sent, aiding and assisting in the particular act j Which was there 
committed. 

The tei^timony on this point, so far as It has been delivered, 
is not equivocal. There is not only no eridence that the accused 
was of the particular party which assembled at Blannerhasset's 
island, but ihe whole evidence shows he was not of that party . 

In felony then, admitting the crime to have been completed on 
the islands and to have been advised, procured or commanded by 
' the accused, he would have been inconiestably an accessary, and 
not a principal. 

But, in treason, it is said, the law is otherwise, because \he 
theatre of action is more extensive. 

The reasoning applies in England, as strongly as in the Uni- 
ted States. Wnile in '15 and '45 the family of Steuart sought to 
regain the crown they had forfeited, the struggle was for the 
whole kingdom ; yet no man was ever confined as legally present . 
at one place, when actually at another ; or as aiding in the trans- 
action, while actu^ly employed in another. 

With the perfect knowledge that the whole nation * may be a 
theatre of action, the English books unite in declaring, that he 
who counsels, procures, or aids treason, is guilty aCcessprially 
and solely in virtue of the common law principle, that what will 
make man an accessary in felony, makes hinf a principal in trea- 
son. So far from considering man as constructively present .at 
every overt act of the general treason, in which he may have 
been concerned ; the whole doctrine of the books limits the proof 
Against him, to those particular overt acts of levying, war, with 
which he is charged. 

What would be the effect of a different doctrine .> Clearly 
that which has been ei?iiz^. If a person, levying war in Ken- 
tucky, may be said, to be constructively present, and assembled 
with a party carrying on .war in Virginia, at a great distance 
from him ; then he is present at every overt act performed any 
where ; he may be tried in any state on the continent,* where 
any overt act has been'committed ; he may be proved to be guil- 
ty of an overt act laid in the indictment, in which he had no per- 
sonal participation, by proving that he advised it, or that he com- 
inittea other acts. * 

This is, perhaps, too extravagant to.bein terms maintained. 
Certainty it cannot be supported by the' doe trine of the £nglish 
law. 

The opinion of J^udge Patterson in Mitchell's case, has be^n 
cited on thia point. 2 Dal. 348. ' 

The indictment is^not specially stated ; but, from' the case as 
reported, ..it must ha^vc been* eitHer general for levying war in 
the county of Alleghany, arid the overt a)ct laid, mustliave been 
the assemblage of men, and levying df.)var in that county \ or it 
must have been apartipular ^detailof the treasonable transacti- 
ons in th^tpounty^ The first supposition is the most probable \ 
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but let the iodictment be in the one form or the other, and the 
result is the same. The facts of the case are, that a large body 
of men, of whom Mitchell was one, assembled at Braddock's 
field, in tfie county of Alleghany, for the purpose of committiDg 
acts of violence at Pittsburg. That there was also an assemblage 
at a different time at Couches fort, at which the prisoner also at- 
tended. The general, and avowed object of that meeting, waste 
concert measures for resisting the execution of a public law. At 
Couches fort, the resolution was taken to attack the house of the 
inspector, and the body there assembled, marched to Uiat house 
and attacked it. It was proved by the competent number of wit- 
nesses, that he was at Couches fort armed ; that be oflered to re- 
connoitre the house to be attacked ; that he marched with the 
insurgents towards the house ; that he was with them after the 
action, attending the body of one of his comrades, who was 
killed in it ; one witness swore positively that he was present at 
the burning of the house ; and a second witness said that " it ran 
^n his heaa that he had seen him there.'' That a doubt should 
exist in sueh a case as this, is strong evidence of the necessity^ 
that the overt act should be unequivocally proved by two wit- 
nesses. 

But what was the opinion of the Judge in this case ? Couches 
fort and Neville's house being in the same county, the asseiB- 
blage havine been at Couches fort, and the Resolution to attack 
the house, naving been there taken, the body having for the 
avowed purposes moved in execution of that resolution towards 
the house to be attacked -y he inclined to think that the act of 
marching, was in 'itself levying war. Ifit was, then the overt 
' act laid m the indictment, was consummated by the assemblage 
at Couches, and the marching from thence : and Mitchell was 
proved to be guilty by more than two positive witnesses. But 
without deciding this to be the law, he proceeded to consider the 
meeting at Couches, the immediate marching to Neville's house, 
as one transaction. Mitchell was proved, by more than two po- 
sitive witnesses, to have been in that transaction ; to have taken 
active part in it,* and the Judge declared it to be unnecessary 
that^all should have seen him at the same time and place. 

But suppose not a single witness had proved Mitcnell to hare 
been'^t Couches, or on the march, or at Neville's. Suppose he 
had been -at the time, notoriously absent in a different state. 
Can it be believed by any person, who observes the caution with 
which Judge Patterson required the Constitutional proof of two 
witnesses, to the sa^ie overt act; th^t h% would have said Mitch- 
ell was constructivefy presen;t, and might on that straining of a 
legal fiction, be foiiiid giiilty of treason ? Had he delivered 
such ^n opinion, what would have been the language of this 
conntry respecting it ,> Had he given this opinion, it would 
have required all the correctness of his life to strike his name 
from that bloody list, in which tbe'name of Jeffries is enrolled. 

But to estilliatc the opinion>-in '^MitchelPs rase, Itt its circuni- 
stances bte transferredfto Burr's cdle. Suppose the bbdy of men 
assembled in Blannerh asset's iskiid, had previously met at some 
other place in t^ie same^ounty, and that Biijrr had heen proved 
to be with them by^fbur Witnesses ; th<1t the resolution to march 
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to BlannerhASset's island, for a treasonable purpose, hac! beea 
there taken ; that he had been seen on the marph with them -, 
that one witness had seen him* on the island ; that another thought . 
he had seen hiiti there*; that he had been seen with the party 
directly after leaving the island; that this indictment had charg- 
ed the levying of war, in Wood county generally; the eases 
would then :iave been precisely parallel, and the decisions 
would have been the same. 

In conformity with principles and Mdth authority then, the 
prisoner at the bar was neither legally nor actually present at 
Blannerhasset's island ; and the Court is strongly inclined to'thc 
^opinion, that without proving an actual or legal presence, by 
two witnesses, the overt act^ laid in this indictment cannot be 
proved. 

But this opinion is^contro verted on two grounds. 

The first is^ that the indictment does not charge the prisoner 
to have been present. 

The second, that although he was absent, yet, if he caused 
the assemblage, he may be indicted as being present, and con- 
victed on evidence that he caused the treasonable act. 

The first position is to be decided itself. The Court under- 
stands the allegation differently from the Attorney for the Unit- 
ed States. The Court understands it to be directly charged^ 
that the prisoner did assemble with the multitude, and did march 
ivith them. Nothing will more clearly test this construction, 
than putting the case into a shape which it may possibly take. 
Suppose the law to be, that the indictment would be defective,; 
unless it alleged the presence of the person indicted at the act: 
ef treason, if upon a special verdict, facts should be found, 
which amounted to a levying of war by the accused, and his 
Counsel should insist that he could not be condemned, because 
the indictment was defective, in not charging that hq w^s him- 
self one of the assemblage, which constituted the treason ; pp 
because it alleged the procurement defectively, would the At- 
torney admit this construction of his indictmeftt to be .correct ? 
i am persuaded that he would not, and that he ought not, to make, 
a concession! If, after a verdict, the indictment Qugbt to he' 
construed to allege that the prisoner ivas one .of the assen^blagc 
at Blannerhasset's island, it ought to be construed now. But 
this is unimportant ; for if the indictment alleges that the 
prisoner procured the assemblage, that procurement becomes 
part of the overt act, |nd must be proved^ as will be shown 
hereafter. 

The second position is founScd on 1 Hsile, 214, 23^ — and 1 
East, 127. ^ .. / > ^ 

While I declare, that this doctrine contradicts every idea. I 
had ever entertained on the subject of indictments, since it ad- 
mits that one case may be stated, and a verv differei^t case may 
be proved ; J will acknowledge, that it is countenanced by the 
authorities adduced in its support. To caunseL or advise a trea- 
sonable asseraolage, and to begone of that assemblage, are cer- 
tainly distinct acts ; and therefore, ouglit n.ot to be charged as 
the same a(;t. The great objection to this mode of proceeding, 
is, that the proof essentially varies irom the (^hargein the char- 
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actcr an^ essence of the oflence ; and in the testixnony bj vhicb 
the accused is, to defend himself. These dicta oi* Lord Hale, 
therefore, taken in the extent, in which they are understood by 
the Cfounsel for the United States, seem to foe repugnant to tht 
declarations we £nd every where ; that an overt act mast be 
laid, and must be proved. No case is cited by Hale in support 
cff them ; and 1 am strongly inclined to the opinion, that, nad 
the public received his corrected, instead of his original manu- 
script, they would, if not expunged, have been restrained in 
their application to cases of a particular description. Laid 
down generally, and applied universally to all cases of treason, 
they are repugnant to the principles for which Hale contends ; 
for which all the elementary writers contend ; and from which 
Courts have in no case, either directly reported or referred to, 
in the books, ever departed. These principles are, that the in- 
dictment must give notice of the offence ; that the accused is 
only bound to answer the particulair charge, which tiie indict- 
ment contains ; and that the overt act laid, is that particular ^ 
charge. Under such circumstances, it is only doing justice to ^j 
Hale, to examine his dicta ; and if they will admit of being un- 
• dertood, in a limited sense, not repugnant to his own doctrines, { 
nor to the general principles of law, to Understand them in that 
sense. . 

• '' If many conspire to counterfeit, or counsel, or abet it, and 
one of them doth the fact upon that counselling or conspiracy, 
it is treason in all ; and they may be all indicted for counter^ 
feitinff generally within this statute ; for in such case, in trea- 
json, all are principals." 

This is laid down, as applicable sinely to the treason of coun- 
terfeitinc the coin ; and is not applied by Hale to other treasons. 
Had he designed to apply the principle universally, he would 
have stated it as a general proposition ; he would have laid it 
down in treating on other branches of the statute, as well as in 
the chapter respecting the coin ; he would hare laid it down 
when treating on indictments generally. But he has done neir 
ther. Every sentiment bearing in any manner on this point, 
which is, to be* found in Lord Hale ; while on the doctrine of levy- 
ing war, or on the eenefal doctrine of indictments ; militates 
against the opinion, that he considered the proposition as more 
extensive than he has declared it to be. No Court could be jus- 
tified, in extending the dictum of a Judge faeymid its terms, to 
eases in which he has expressly treated ; to which he has not 
himself applied it ; and on which hp, as 'well as others, has deliv- 
ered opinions Which that dictuin Vould overrule. This would be 
the less justifiable, if jthercf should be a olear legal distinction 
indicated by the very tei'ms, in Which the Judge has expressed 
himself, between the particular case ; to which alone lie has 
applied the dictum, and other cases to which the Court is requir- 
ed to extend it. •* " '\ '^' • 

There is this clear legal distinction. . ''flThey may, says Judge 
Hale, be indicted for <?ounterfeiting^enerklly.''' But if many 
conspire to levy war, and 'some actually levy it, they may not be 
indicted for levying war generally . Tne booksljoncuTin declar- 
ing that they cannot be so indicted. A special byert act of levy* 
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ing war must be laid « This distlnciion between counterfeiting 
the coins, and that class 0l* treasons among which levying war 
is placed, is taken in the statute olV Edward 3d. That statute 
requires an overt act of levying war, to be laid in the indict- 
ment ; and does not require an overt act of counterfeiting the 
coin to be laid. If, in a particular case, where a general indict- 
ment is sufficient, it be stated, that the crime may be charged 
generully, according to the legal effect of the act; it does not 
InUow, that in other cases, where a general indictment weuld 
be insufficient ; where an overt act must be laid ; that this overt 
act need not be laid according to the real fact. Hale then is to 
be reconciled with himself, and with the general principles of 
law, only by permitting the limits which he has himself 
given to his own dictum, to remain where he has placed them. 

In page 238, Hale, in speaking generally of the receiver of a 
traitor^ and in stating in what such receiver partakes of an ac- 
cessary. 1st. *^ His indictment must be special of the receipt^ 
and not, generally that he did the thing, which may be other- 
wise, incase of one that is procurer, counsellor or conscnter.** 

The \tordfi " may be otherwise,*' do not clearly convey the 
idea, that it is universally otherwrjse. In all cases of a receiver, " 
the indictment must be special on the receipt, and not general. 
The words it " may be otherwise in case of a procurer,^' &c* 
signify th 4t it may be otherwise, in all treasons, or that it may 
be otherwise in some treasons. If it may be otherwise in some 
treasons, without contradicting the doctrines of Hale himself, 
as well as of other writers ; but cannot be otherwise, in all trea* 
0ons, without such contradiction ; the fair construction is, that 
Hale used. these words in their restricted sense ; that he used 
them in reference to treasons, in which a general indictment 
would lie ; not to treasons where a general indictment would 
not lie, but an overt act of the ti^ason must be charged. The 
two passages of Hale, thus construed, may perhaps be law, and 
may leave him consistent with himself* It appears to the Courts 
to be the fair way of construing them. 

These observations relative to the passages quoted from Hale, 
apply to that quoted from East; who obviously copies from Hale,, 
and relies upon his authority. 

Upon thispoint, Kelyng 26, and 1st Hale 626, have also been 
relied upon. It is stated in both/ that if a nian be indicted as a 
principal;, and acquitted ; he cannot afterwards be indicted ar 
accessary before the fact. Whence it is inferred, not without 
reason, that evidence of accessorial guilty may be received on 
such an indictment. , Yet no case is found, in which the ques- 
tion has been made and decided. The dbjection has. never been 
taken at a trial and overruled ; nor*do the books say iit wotild 
be overruled. Were such a case-prodticed, its application would 
be questionable. Kelyng vsays, aii access:ary before the fact iv 
quodam modo, in soide manner guilty of the fact. The law may 
not require that the manner should be stated ; for in felony, it 
does not require that an overt act should be laid, The indicjb^ 
ment therelore, may be general. But- an overt act of levyjiig 
war must be laid. These eases then, prove in their utmost €X* 
^nt, no more than the cases previously cited fron* H^€ i^ud 
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Sast. ' This distinction between indictments, which may state 
the fact generally ; and those which must lay specially^ bear 
some linalogy to a general and a special action on the case. In 
a general action, the declaration may lay the assumpsit accord- 
ing to the legal effect of the transaction ; but in a special action 
on the case, the declaration must state the material circum- 
stance truly, and they must be proved as stated. This dis- 
tinction also derives some aid irom a passage in Hal e« 625, 
i mmediately preceding that which has been cited at the bar. He 
says, '* If A be indicted as principal, and B as accessary, befort 
pr afttry and both be acquited ; yet B nlay be indicted as princi- 
pal, and the former acquittal as accessary is no bar." 

The crimes then arc not the same, and may not indiflerently 
be tried under the same indictment. But why is it, that an ac- 
quittal as principal, may be pleaded in bar to an indictment as 
accessary; while an acquittal as accessary, may not be pleaded 
in bar to an indictment as principal ? If it be answered, that ikt 
fiecessorial crime may be given in evidence, on an indictment 
as principal \ but that the principal crime may not be given in 
, evidence, on an indictment as accessary ; the question reeiirs^ era 
what legal ground does this distinction stand? 1 can imagine 
only this. An accessary being quodam modd a principal, in in- 
dictments where the law/does not require the manner to be stat- 
ed, which need not be special ; evidence of accessorial guilt, if 
the punisbment be the same, may possibly be received r hut every 
indictment as, an accessary must be special.. The w^ery allega- 
tion that he is an accessary, must be a special aUegation, and 
must show how he became an accessary. Thp charges of this 
special indictment^ therefore, must be proved as laid ; and no evi- 
dence which proves the crime, in a form substantially different, 
can be receivedl If this be the legal reason for the dia^inctioHy 
it supports the exposition of these dicta which fa^been given. 
|f it oe not the legal reason^ I can conceive no other. 

But suppose the law to be as is contended by the Counsel lor 
the United States. Suppose an indictment, charging an indivi- 
dual with personally assembling among others,. and thus levying 
war, may oe satisfied with the proof that he caused the assem- 
blage. What effect will this law have upon this case } 

The guilt of ihp accused, ii* there be any guilt, does not con>^ 
sist in the assemblage ; for he was not a member of it. The 
iitmple fact Of assemblage, no more effects one absent man thaa 
another. His guilt then, consi^tl^ in procuring the assemblage ; 
and upon this fact de^nds his erimi^Iity. The pi'oof relative 
to the character of an i^semjblage, must be "the same, wbether a 
mail bcipre^nt or absent. i« In the general, to charge any indi- 
▼idual with :be guilt of a^fassemblage, the fact of his jpresence 
must be proved. It constitiiies an essential part of the overt 
act. If then, the procurement be Bt^stituied in the place o£ 
firesencCj does it not ,also e<»ii^titi|te^ an essential part of fthe 
J^yert act ? Must it not also be p^roved ? Must it tioi be proved 
iti the jsi^ame manner, thaj presenof musnt be provfd t If in one 
oasii, the presen6e of the individual maii^s tjie guilt of the as- 
*emb>age his guilt ; and in the otber case, the procurement by 
tile ittijvidtial,- make^ the guilt of |he assemblage his guilt : then 
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presence aod procurenicnt, are equally com{»oiu?nt parts of tfat 
overt act> and equally require two witnesses. 

Collaterai'pokits may, say the books, be proved according t<? 
the course 01 the common law •, but is this a collateral point ? Is 
the fact, without which the accused does not participate in the 
guilt of the assemblage^ if it was guilty^ ^ cpflateral point? 
This cannot be. The presence of the party, where presence is 
necessary, being a part of the overt act, must be positively prov- 
ed by two witnesses. No presumptive evidence ; no facts from 
which presence may be conjectured nr inferred, will satisfy the 
Constitution and the law. If procurement take the place of 
presence, and beconie part of the overt act, then no presumptive 
evidence ; no facts from which the procurement may be conjeo- 
tured or inferred, can satisfy the Constitution and tftjp la^. The 
mind is not^ to be led to the conclusion, that the individual was '* 
present, by a train of conjectureis, of inferences, or of reasoning^; ^ 
th^ fact must be proved by two witnesses. Neither where pro* ^ 
curement supplies the want or prestence, is the mind to be cow- 
ducted to the oonclusion, that the accused procured the assem- 
bly* by a train of <;onjectures, of inferencesf, or of reasoning v ^ 
the fact itself, must be proved by two witness<^s, and must h^v^ ^ 
been committed wl^I^^i^^he district. 

If it he said, that the advising or procurement of tre^sdn^ is ^' 
secret transaction, which can scarcely ever b^ proved, in the . 
manner required by this opinion ; the answer which will reiadily 
. suggest itself, is, that the difficulty of proving a fact, will not 
justify conviction without proof. Ceriamly it. will not justify 
conviction, w;ithout a direct and positive witness, in a casp 
Inhere the Constitution requires two. The more correct infer- 
ence from this circumstance, would seem to be^ that the advising 
of the lac t, is not within the Constitutional djefinition of the 
crime. To advise or procure a treason, is in the natulref of 
conspiring, or plotting treason j which is not treasoii in itself. 

If then, the doctrinesof Kelyng, Hale, ^nd East; are to be un- v 
derstopd> in the sense, in which they are pressed by the Counsel 
for the prosecution, and are applicable in the United State,s ; 
the fact that the accused procured the assemblage on Blanner- 
hasset's island must be proved ; not circumstantially, hutposi^ 
tively, by twq witnesses, to charge him with that assemblage. 
But thei?e are still other most important considerations, which 
171 ust be well weighed, be|fore this doctrine can be applied to the 
United States. • 

The eighth amendment to the Constitution, has been pr«ss^^ 
M^ith great force ; and it is impossible not to feel its appacatioit 
to this point. The accused, cannot<.jbe truly said to b^ '-' inform- 
ed of the nature and cause of ihe accusation ;'^ iinless'the in- 
dictment shall give him that notice^vJiich may re&sonabty sug- 
gest to him the point on which t|ie accusation turns ; $|0 thjat ha 
may know the course^o be pursued in iiii^^efcnce, *' 
. It is also well vrprthy of con^Seraifion, that thjfes doctrine,, scr 
far as it rejects treason, .is'cntirely supported;by the operatioi| 
of the commdn law j ivhich is ^aid to cpnyert the accessary, 
'leforc the fact, into the prinpipaJ, anffHo make the act of the 
, +Uicipal his act. The accessary, befpre ^le fact, is not saldt^ 
'- *^; ■• ■ . : . \ ■ . : : \ . ... ■ '*, ,vr^/t\;^ 
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have levied wftr. He is not said to be guilty undeir the statute. 
But the common law attaches to him the guilt of that fact, which 
he has advised or procured ; and as contended, makes it his act. 
This is the operation of the common law, not the operation of 
ihe statute. . it is an operation then, which can only b^e perform- 
ed, where the eommpn law exists to perform it. It is the crea- 
ture Qf the common law, and the creature prc-supposes its cre- 
ator. To decide then, that this doctrine is applicable to the 
United States, would seem to imply the decision, that the United 
States, as a nation, have a common law, which creates and de- 
fijes the punishment of crimes, accessorial in their nature. It 
would imply the further decision, that these accessorial crimen 
are not, m the case of treason, excluded by the definition of 
treason given in ihp Constitution. I will not pretend- that I 
have not individually, an opinion on these points ; but it is one 
which I should give only in a case absolutely requiring it, unless 
I could confer respecting it, with the Judges of the Supreme 
Court. 

I have Said that this doctrine cannot apply to the United States, 
without implying those decisions respecting' the commbn law, 
^ which I have stated; because, should it be true, as is contended, 
that the constitutional definition of treason comprehends him who 
advises, or procures^ an assemblage tiiat leWes war, it would not 
follow that such adviser, or procurer, might be charged as having 
been present at the assemblages If the adviser, or porcurer, is 
within the definition of levying warj and, independent of the 
agency of the common law, does actually levy war, then the ad- 
visement or procurement is an overt act of levying war. If it be 
the oveit act, on which he is to be convicted, then it must be 
charged in (he indictment ; for he can only be convicted on proof of 
the overt acts which are charged. 

To render this distinction more intelligible, let it be recollect- 
ed, that although it should be. conceded,, that since the statute of 
"William and Mary, he who advises or procures a treason,may, in- 
England, he charged as having committed that treason, by vir- 
tue of the common law operation, which is said, so far as res- 
.pects the indictment, to unite the accessorial to the principal of- 
fence, .and permit them to be changed as one, yet it can never be 
conceded^ that he who commits one overt act under the statute of 
E J ward, can be charged and convicted on proof of ainother overt 
.act. If then procurement be an overt act of treason, under the 
Constitution, no'man can be convicted for the procurement under 
an indictment charging him with actually assembling ; whatever 
inay be the fioctrine oi the eommonlaw in the case of an acceso- 
rial olfi^Jidcr. --^ ; 

It may not be improper in this place, again to advert to the 
opinion of the, ;S upreme do ufrt, and to showtiat it contains no- 
thiQg contryy to the doctrine now lai4 down. That opinion is, 
thatan indivi4^al may be guilty of treason *' whd has not a^ 
pearedin arips against. his country t that if war be actually levi- 
ed, that is, if a bjdy of men, be actually assembled for the pur- 
p6se of effecting, by foxce, a. treasonable object ; all those who 
perform any part, faowevenininute, *or however remote from the 
scene of action ; and #ho, are act uall;f leagued inthe general cC 
s>iracy, are to be considered as kaitorjs. ^ - '' 
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This opinion does fiot touch the case of a person who advises, ' 
or procures an assemblage, and does nothing iiuther. The ad- 
vising, certainly, and perhaps the procuring, is more in the na* 
ture of a tsottspiracy to levy war, than of the actual levying of 
war. Accoraing to the opinion, it is not enough to he leagued 
in the conspiracy, and that war be levied, but it is also hccessa: 
ry to perform a part v that part is, the act of lev; ing war. This 
-part, it is true, may be minute ; it may not be the actual ap- 
pearance in arms ; and it may be remote from the scene of ac ti- 
<>n, that is, from the place where the army is assembled ; but it 
must be a part, and that part must be performed by ^ person^ 
who is leagued in the conspiracy. This part, iiowever minute, * 

or remote, constitutes, the- overt act,, on which alone the person 
who performs it can be convicted. ' J^IMP^ 

The opinion does not declare, that the person, who has per- "^tr ^ 
formed this ^'cmote ^nd minute part, may be indicted for a- part, .* 

which -was in truth, perlbrnied by pthei-s, and convicted o|i their l; /. -^ 
overt aots. it amounts to this, and nothing more, that M^beh ; '':■:* 
war is actually levied, not only those who bear arms, but those 
also, who are leagued in the conspiracy, and who perfo riji the '- 
yario us distinct parts, which are necessary for the pijosecutiofi* , 
of war, do in the sense of the Constitution levy war. It may pos- * ' 

sibly be the opinion of the Supreme Court, that those who pro^ 
cure a treason, and do nothing further, are guilty under the (Jon- 
stitution; 1 only say that opinion has not yet been given ; still less 
iias it been indicated, that he who advises, shalt be indicted, as 
having performed the fact. ^ 

It has been the opinion of the Court, that this indictment can 
be supported onfy by. testimony, which proves the accused to . 
have been actually, or constructively present, when the ass/pm- 1 
blage took placeon Bl an nerhasset's island ; or by» the admission • 
of the doctrine, that he who procures an act, may .be indicted as 
having performed that act. . ! / 

It is further the opinion of the Court, that there is no testimo- 
ny whatever, which tends. to prove that the accused was actually 
or constructively present when that assemblage did take place. 
Indeed, the contrary is most apparent. With respect to admif- 
tingjproof of procurement to establish a charge pf actual presence, 
the Court is of opinion, that if this be admissible m Engfaiid' on, ^, 
an indictment for levying war, which is fa^ from bei«g conced- 
^ ed ; \it is admissible only by virtue of the operation of the coih- 
mon law upon the statute, and therefo|;e. Is not admissible in 
this country, unless by virtue oijji, siijfiilar operation -, a point, far 
from being established, buton wMch, for the present, no opinio 
on is given. If, however, thi^fioint be establishfed, still -the 
procurement must be proved ixi the «amte ma|iner, anU by.the 
same kind of testimony, which woiild»be required to prove actu- 
al presence. * . /. ^ . 

The second point, in this divisian of the subject, ts, the neces- 
sity of adducing the record of the previous conviction of some 
one person,, who. committed jbhe fact alifeged to be treasonable. 

This point pre-suppic^ses th# treason pf the accused, if any has 
been committed, to be aceess<)rial in* its nature. It's beiiig of 
JhiS'. description, accoiiding tii the British authoritiesi depends 
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on the presence, or absence of the accused, at the time the fact 
was committed. The doctrine on this subject, is well under- 
stood -, has been most copiously explained, and need not be re- 
peated. That there is no evidence of his actual, or legal pre- 
sence, is a point already discussed and decided. It i& then ap- 
parent, that, but for the exception to the general principle, 
' whrch is made in cases of treason, those who assembled at Bian< 
nerhasset's island, if that assemblage was such as to constitute 
the crime, would be principals ; and those who might really bave 
caused that assemblage, although^ in truth the chief traitors^ 
would in law be accessaries. 

It is a settled principle in the law, that the accessary cannot 

be guilty of a greater offence than his principal, The nsaxim i», 

1^ ^ accessorius sequitur naturam sui principalis : the accessary fol- 

^1 lows the nature of his principal. Hence results the necessity of 

establishing the guilt of the principal^ before the accessary cao 

; be tried. For the degree of guilt which is incurred by counsel - 

-■^ / ling or commanding the commission of a crime, depends upon thfl^ 

actual commission of that crime. No man is ah accessary to 

murder, unless the fact has been committed. 

The fact can only be established in. a prosecution against the 
person by whom a crime has been perpetrated. The law sup- 
poses a man more capable of defending his own conduct, than 
any other person ; and will not tolerate that the guilt<)f A shall 
-' * be established in a pi'osecution against B. Consequently, if the 
. guilt of B depends on the guiltof A, A must be convicted, be- 
fore B can be tried. It would exhibit a monstrous deformity, 
indeed, in our system, if B might be execut<;d for being adcesssiry 
to a murder coinmitted by A, and A should afterwards upon Ja 
full trial be acquitted of the fact. For this obvious reason : al- 
. though the punishment of a principal and accessary w^s origi- 
nally the samp ; aiid although, in many instances, it is still the 
same, the accessary could in no case be tried, b^ore the convic- 
tion of his priucipar; npr can he yet be tried previous to such con- 
viction, unless Ke requires it, or unless a special provision to that 
• effect be made by statute. • 

If then, this was felony, the prisoner at the bjur could not be 
tried uatil the crime was established by the conviction of the per- 
son, .^y "whom it was actuHlly perpetrated. 

Is the I aw otherwise in this case, because in treason, all are 
principals?" 

Let this question be answered by reason and 4>y authority. 

Why is it, that in felohip^hoiftvever attrocious, the trial of the 
accessary can never preQedevtlie conviction of the principal ? 
Not because the one is denomi^J^^d the principal, and the other 
the acce^ssary ; for that would l3eg^oUnd on, which a great law 
principle could never stand^.. Not, because there was in fact a 
difference in the degree of moral guilty fpr, in the case of mur- 
der conimittcSd by a bi^rdy villain, jfor '^ bribe, the person piot-^ 
ting the niurd<&r, and giving the bribe, is, ptei^haps, of the two, 
the blacker criminal ; and,, we^e it btlierwise, thiSc would fur- 
nish no. argument for precedence iiiHriaK H . 

What then is the reaso^i r - . ^ . . 

.' 
'. -- • :'•*..' '• , ••''•'.*.■ 
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-v It has been already given. The legal guilt of the accessary 
depends on the guilt of the principal ; and the guilt of the princi- 
pal can only be established in a prosecution against himself. 
Does not this reason a^ply in full force to a case of treason > 
The legal goilt of the person, who planned the assemblage ' on 
Blannerhasset's island, depends hot simply on the criminality of 
the previous conspiracy, but on the criminality of that assem- 
blage, if those who perpetrated the fact be not traitors, he who 
advised the fact cannot be a traitor. His guilt then, in contem- 
plation of law, depends on theirs ; and their guilt can only be 
established in a prosecution against themselves. Whether the 
adviser of this assemblage be punishable, with death, as a princi- 
, pallor as an accessary, ii is liability to ^punishment, depends ,pn 
the degree of guilty attached to an act, which has been perpe- , 
trated by others ; and which, if it be a criminal act, renders 
them guilty also. His guilty therefore, depends on theirs, and 
their guilt cannot be legally established, in a prosecution against 
him. '. 

The whole reason of the law, then, relative to the principal 
and accessary, so far as respects^ the order of trials seems to ap-^ 
ply in full force, to a case of treason committed by one body of 
jnea, in conspiracy with others, who are absent. 

If, from reason we pass to authority, we find it laid down by 
Hale, Foster, and East, in the most explicit terms, that the con- 
viction of some one, who has committed the treason, must pre- 
cede the trial of him who has advised or procured it. Thisi 
position is also maintained by Leach, in his notes on Hawkins ; 
and is not, so far as the Court has discovered, any where con- 
tradicted. 
These authorities have been read and commented on at such 
. length, that it cannot be necessary for the Court to bring them 
again into view. It is less necessary, because it is riot under- 
stood that the law is controverted by the counsel for the United 
States. 

It is, however, contended, that the prisoner |ia^ waved his 
right to demand the conviction of somQ one person who was pre- 
sent at the fact^ by pleading to his indictment. , 

Had this indictment even charged the prisoner, actsording to 
the truth of the case, the Court would feel some difficulty in de- 
ciding, that he had, by implication, waved his iright to demand a 
species of testimony essential to his conviction. The Court is 
not prepared to say, that the act whiob is to operate against his 
rights, did not require, that it shbuld be performed with a full 
knowledge of its operation. 'It w^^uld seem consonant to' the 
usual course of proceeding in other respects, in criminal cases, 
that the prisoner should be informi^d, tlmt he had a right to re- 
fuse to be tried, until some person who committed th^ act should^ 
be convicted ; and that' he o tight not to bs considered as waving 
the right to demand the record df conviction, unless with the 
iuU knowledge of that right he consented to'bc tried. The Court, 
liDwever, does not decide what the law Would be in such a case. 
It is unnecessary to de^cide it; because pleading to an indictment 
in which a man is charged as having committed an act, cannot 
he constmied to wave a right which he ^ould huve pwsessedy 
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ba^l he been chtir^ed with having advised th<5 .n . 

indicted as a principal, can be expected to say 1 aui not a ^ 

5il).'il. I iim iin acct\ss;ii v ; I <lid not cnniinlt. I nnlv advised 



a great measure, on the adoption of the common la 
'accessorial treasons H that doctrine be excluded. 
If it may not be directly applicable to treasons com ni 
tic United States. It' the ci'ime of advising or procuimj^ 
lig of war, be within the constitntional deliiition of treason, then i 
j^e who advises or procures it; must be indicted on the very fact ; ' 
ftid the qnestioii, whether tJie treusonableness of the act may be j 
"'decided, in the first inst;;nce, in the trial. of him who procured it, \ 
or must be decided in tiie trial of one who committed it, will de- 
pend upon the reavson, as it r^pspects the law of evidence, which] 
produced the British decisions with regard to the trial of prin-^ 
cipal and accessary, rather than on tiie positive autho " 
those decisions. 

TJiis question is not essential in the present case, because, ifj 
_the crime be within the constitvtional definition, it is an ovefji 
ct of levying war ; and to produce a conviction ought to 

I charged in the indictment. 
The \u.\V of the case being thus far settled, what &ught t6l 
Ihe decision of the Court on the present motion ? Ought the 
Tourt to sit and hear testimony which cannot affect the prisoner,! 
&r ought the Court to arrest that testimony > On this (piestlaal 
mtich has been said — much that may perhaps be ascribed to aT 
lisconception of the poi-it really under consideration. The] 
lotion has been treated as a motion confessedly made to stop re- 
bviint testimony *, and in the course of the argument, it has beenj 
lepeatedly stated by those who oppose the motion, that irrelc-J 
t^ant testimony may and ought to be stopped. That this state-T 
meut is perfectly correct, is one of those fundamental principlesJ 
injudicial proceedings, which is acknowledged by all, and h 
founded in the absolute necessity of the thing. No person willj 
contend, that in a civil or criminal case, either party is at liberty 
to mtroduce what testimony he pleases, legal or illegal ; and 
bnsume the whole term in details of facts unconnected with th^ 
rticular case. Some tribunal then must decide on the admts 
ibility of testimony. The parties cannot constitute this tribunal] 
3r they do not agree. Tiie Jury cannot constitute it, for thd 
Juestion is, whether they shall hear the testimony or not. WhoJ 
iicn, but the Court can con>stitute it > It is of necessity tbfl 
peculiar province of the Court, to judge of the admissibility ol 
testimony. If the Court admit improper, or reject proper tcsi 
limony, it is an error of judgment ; but it is an error conimiitea 
In the direct exercise of their judicial functions. 

The present indictment charges the prisoner with levying 

^ar against the United States, and alleges an overt act of levying 

fiwuw That overt act must be proved, according to the mandate! 

>f the Constitution, and of the act of Congress, by two witnesses! 

It is not proved by a single witness. The presence of the acJ 

jused has been stated to be an essential component" part of th€ 

tovert act in this indictment : uple^s the couuiacn Jaw jLrinci|^J< 
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incftpecting accessaries} should render it uimecessary; and there 
is not only ao witness, whol has proved his actual or legal pre- 
sence, but the fact of his absence is not controverted. The 
counsel for the prosecution offer to give, in evidence, subsequent 
transactions, at a different place, and in a different State; in or- 
der to prove what ? The overt act laid in the indictment? That 
« the prisoner was one of those who assembled at Blannerhasset's 
island? No— that is not alleged. It is well known that such 
testimony is not competent to establish such a fact. The Con- 
stitution and law require, that the fact should be established by 
two witnesses; not by the establishment of other facts, from 
which the Jury might reason to this fact. The testimony then 
is not relevant. If it can be introduced, it is only in the , character J||y% 

of corroborative, or confirmator)^ testimony, after the overt act fl^ v 
has been proved by two witnesses j in such manner, that the 
question of fact ought to be left with the Jury. The conchision) * ^^yj, i 
that in this state of things no testimony can be admissible, is so ""' ' 

inevitable, that the counsel for the United States could not re- 
sist it. 1 do not understand them to deny, that if the overt act 
be' not proved by two witnesses, sq as to be submittedv (o the 
Jury, that all other testimony must be irrelevant ; because no 
other testimony can prove the act. Now, an assemblage on Blan- : 
licrhasset's island is proved by the requisite number of witnesses, 
and the Court might submit it to the Jury, whether that assem- 
blage amounted to a levying of war; but the presence of the 
accused, at that assemblage, being no where alleged, except iit ^ 
the iftdictment, the overt act is not proved by a single witness ; 
and of consequencevall other testimony mustbc irrelevant. 

The only difference between this motion as made, and the mon 
tion in the form which the counsel for the United States would 
admit to be regular, is this : It is now general, for the rejectioh 
of all testimony. It might be particular, with respett to each 
witness, as adduced. But can this be wished, or can it be deemed 
necessary? If enough is proved to shew that the indictment 
cannot be supported, and that no testimony, unless it be of that 
description which the attorney for the United States declares 
himself not to possess, can be revelant ; why should a question be 
taken on ^ach witness ? 

The opinion of this Court, on the order of testimony, has fre- 
quently been adverted to, as deciding this question against the 
jnotion. * 

If a contradiction between the two opinions does esast, the 
Court cannot perceive it. . It was said, that levying war is an 
act compounded, of law and fact^ of which the Jury, aided by 
the Court, must judge. To thar declaration the Court still 
adheres. 

It was said, that if the overt act was not^proved by- two wit- 
nesses, no testimony, in its nature corroborative or c0n£frmat6ry, 
-was admissible, or could be relevant* 

From that declaration there is certainly no departure. It 
has been asked^ in allusion to the present case— if*: a general 
con«uao#ng an army, should detach troops for a distant service, 
> M M m 
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veuld tlic men composing that detachment be traitors; 
^irould the commander in chief escape punishment? 

Let the opinion which has been given answer this quei 

^Appearing at the head of an army would, according to this opf-' 

nion, be an overt act of levying war: detaching a militaiy corps] 

from it, for military pui-poses, might also be an overt act of le- 

irying war. It is not pretended, that he would not be punishable^ 

'[)r these acts ; it is only said, that he may be tried and convicted j 

^oo his own acts, in the Stale where those acts were committed;] 

not on the acts of others in the State where those others acted. 

Much has been said, in the course of the argument, on points, ' 
on which the Court feels no inclination to comment paiticularly; 
but which may, perhaps not improperly, receive some notice. 
That this Court dare not usurp power is most true. 
That this Court dare not shrink from its duty is not less true.i 
No man is desirous of placing himself in a disagreeable situ J 
ation. No man is desirous of becoming the peculiar subject of I 
calumny. No man, might he let the bitter cup pass from him I 
irithout self-reproach, would drain it to the bottom. But, if heJ 
lias no choice in the case ; if there is no alternative presented to' 
^im but a dereliction of duty, or the opprobrium of those who are 
Jenominated the -world, he merits the contempt as well ?^ ^^/^ 
idignation of his coimtry who can hesitate which to embrac 
That gentlemen, in a case the utmost interesting, in the zcaiJ 
ith which they advocate particular opinions, and under the con- 
riction, in some measure, produced by that zeal, should, on. each j 
ide, press their arguments too far ; should be impatient at any j 
jeliberiition in the Court, and should suspect or fear the opei*ation j 
^f motives to which alone they can ascribe that deliberalion, is, 
erhaps., a frailty incident t<? human nature : but U any conduct * 
the part of the Court could warrant a sentiment, that they , 
^ould deviate to the one side or the other, from the line prescribe 
by duty and by law, that conduct would be viewed by the j 
|udges themselves with an eye of extreme severity, and wookl 
t>ng be recollected with deep and serious regret. 

The arguments on both sides have, been intently and delibe- 
l^tely considered. Those which could not be noticed, since to: 
[>tice every argument and authority would swell this opinion i 
"'to a volume, have not been disregarded. The result of the whole 
is a conviction as complete, as ths mind of the Court is capable of 
receiving on a complex subject, that the motion must prevail. 

No testimony relative to the conduct or declarations of the 
prisoner elsewhere, and subsequent to the transaction on Blan- 
nerhasset's island, can l>c admitted ; because such testimony, be- 
ing in its nature merely corroborative, and incompetent to prove 
the overt act in itself, is irrelevant, until there be proof of the 
overt act by two witnesses. 

This opinion does not comprehend the proof, by two witnesses, 
that the meeting on Blannerhasset's island was procured by the 
prisoner. On that point, the Court, for the present, withholds its 
Opinion, for reasons which have been already assigned ; and as it 
is understood from the statement made on the part of the prosc- 
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cutioii, thatno isuch testimony exists. If there be suchj let it be 
offered, and the Court will decide upon it. 

The Jury have now heard the opinion of the Court, on the law 
of the case. They will %)ply that law ip the facts, and will find 
a verdict of guilty or not guilty, as their own, consciences may 
direct. . . 

It is true, that although no further testimony be offer^eii, yet^ 
it is in the power of the Jury to find its verdict of gitilty or not 
gtdlty. The Court have given its opinion : it has said, that yet, 
if the Jury can satisfy themselves of the guilt of the prisoner, by 
the evidence of two witnesses, they have the right to find a ver- 
dict of ^zizV/i/. The Court have done its duty: and it is for ..the * 
Jury to do theirs. 

As soon as the Chief Justice had concluded, Mr. Hay rose to 
observe, that the opinion just expressed by the Court, furnished 
matter for the very seviqus consideration of the prosecution. 
As he had not very distinctly heard every part of the opinion, 
he hoped the Court would allow hi^ an hour or two for its more 
complete consideration. He requested, also, the use of the opi- 
nion, for his more particular inspection. Some desultory con- 
ve<*sation ensued, on the possibility and propriety of printing it, 
for the use of the Court. The arrangement was, however, 
waved; when Mr. Hay requested the Chief Justice to permit 
him to have the use of the paper itself. The latter expressed 
some doubts about Mr. Hay*s ability to decypher it, but cheer- 
fully conceded to the request. 

Mr. Hay moved an adjournment of the Court until Wednesday, 
twelve o'clock, which Mr. Lee objected to, on account of the 
number of witnesses who were detained on the trial; and Mn 
Randolph on account of the inconveniencies to which it would' 
subject some of the Jurymen. The Chief Justice then proposed 
to adjourn the Court till six o'clock this evening : by which time, 
perhaps, the counsel for the prosecution might determine on 
the course which they would pursue. Mr. Wirt observed, that 
it would take, at least, till six o'clock to decypher the opinion. 

Chief Justice, We adjourn the Court till six o'clock ; and if the 
prosecution are not ready, we may adjourn till a more distant 
time. 

Mr. Burr, I would ask, if necessary, that the Jury should, ip 
the mean time, go more at large. This proposition was finally 
rejected. 

The Court adjourned at six o'clock, without doing any thing. 
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